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MEMORANDA. 

In  Majfy  1849,  W.  Page  Wood^  Esq.,  Q.  C,  was  ap- 
pointed Vice-chancellor  of  the  County  Palatine  of 
Lancaster^  in  the  place  of  Horace  Twiss,  Esq.,  deceased. 

In  Easter  vacation,  1849,  Edward  John  Lloydy  Esq., 
Richard  MaUns^  Esq.,  Frederic  Calvert,  Esq.,  Henry 
Singer  Keating,  Esq.,  and  Roundell  Palmer,  Esq.,  were 
appointed  Queen's  Counsel,  and  Mr.  Serjeant  Kingldke 
and  James  R.  Hope,  Esq.  received  patents  of  pre- 
cedence. 

In  Trinity  vacation,  1849,  the  Hon.  Mr.  Justice 
Coltman  died,  and  Mr.  Seijeant  Talfourd  was  appointed 
one  of  the  Judges  of  the  Court  of  Common  Pleas. 

On  the  6th  of  December,  1850,  John  Elijah  Blunt, 
Esq.,  was  appointed  one  of  the  Masters  in  Ordinary,  in 
the  place  of  William  Wingfield,  Esq.,  resigned. 

In  Hilary  vacation,  1850,  Micliael  Prendergcust,  Esq., 
H.  Bliss,  Esq.,  C.  S.  Greaves,  Esq.,  William  Charles 
Townsend,  Esq.,  C  Hoggins,  Esq.,  William  Carpenter 
Rowe,  Esq.,  Thomas  Colpitts  Granger,  Esq.,  P.  F. 
0*Malley,  Esq.,  Edwin  James,  Esq.,  Barnes  Peacock, 
Esq.,  and  Kenneth  Macaulay,  Esq.,  were  appointed 
Queen's  Counsel 

The  Right  Honorable  John  Lord  Campbell  was,  in 
Hilary  vacation,  1850,  appointed  Chief  Justice  of  the 
Court  of  Queen's  Bench,  in  the  place  of  Lord  Denman, 
resigned. 
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ORDEKS  IN  CHANCERY. 


1848. 


ORDERS  OF  COURT,  (a) 

29th  December^  1848. 

The  Right  Honourable  Charles  Chbistopher 
Lord  Cottenham,  Lord  High  Chancellor  of 
Great  Britain,  with  the  advice  and  assistance 
of  Henry  Lord  Langdalb,  Master  of  the 
Rolls,  DOTH  hereby,  in  pursuance  of  an  Act  of 
Parliament  made  and  passed  in  the  Session  of 
Parliament  held  in  the  11th  and  12th  years  of  J'^J  ^^  '^•^• 
the  Reign  of  Her  present  Majesty,  intituled 
"An  Act  to  regulate  certain  Offices  in  the 
Petty  Bag  in  the  High  Court  of  Chancery, 
the  Practice  of  the  Common  Law  side  of  that 
Court,  and  the  Enrolment  Office  of  the  said 
Court,"  and  in  pursuance  of  all  other  powers 
enabling  him  in  this  behalf,  order  and  direct, 
that  all  and  every  the  Rules,  Orders,  and 
directions  hereinafter  set  forth  shall  hence- 
forth be,  and  for  all  purposes  be  deemed  and 
taken  to  be  general  Rules  and  Orders  of  the 
High  Court  of  Chancery  on  the  Common  Law 
side  thereof,  viz. :  — 

Introductari/. 

L  All  former  Rules  and  Orders  regulating  the  prac-  Existing  rules, 
tice  and  proceedings  in  the  Petty  Bag  Office,  so  far  as  ^^  continue,' 

the 
(a)  Filed  at  the  Petty  Bag  Office. 
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ORDERS  IN  CHANCERY. 

1848.  the  same  are  now  in  force  and  are  consistent  with  the 
said  Act  of  Parliament  and  with  these  Orders,  are  to 
remain  in  full  force  and  effect. 


Orders  to  take      11.  These  Orders,  as  to  all  suits,  matters,  and  pro- 
effect  on  1st  J*  f  1  n.        .      t  t 

Jan.  1849,        ceeoings  now  pending  or  hereafter  to  be  commenced, 

are  (so  far  as  the  same  are  applicable  to  the  state  of 
such  matters  and  proceedings)  to  take  effect  on  the 
1st  daj  of  January  1849. 


Official  Attendance  and  Vacations. 
Officialattend-      HL  In  the  Office  of  the  Petty  Bac. 

ance  and  vaca«  , 

tions  the  same  !•  ^he  Office  is  to  be  open  and  dosed  on  the 

McTV^h^  ®^®  days— and. 

Office.  2.  The  Vacations  are  to  be  observed  at  the 

same  times — and, 
3.  The  Clerk  is  to  attend  in  the  Office  during 
the  same  hours. 
As  are,  for  the  same  purposes  and  in  relation  to  the 
same  matters,  appointed  by  the  general  Rules  of  the 
Court  of  Chancery  in  the  Office  of  the  Clerks  of 
Records  and  Writs,  subject  nevertheless  to  such  altera- 
tions, as,  for  some  special  reasons,  may  be  at  any  time 
made  by  the  Lord  Chancellor,  with  the  advice  and 
assistance  of  the  Master  of  the  Rolls. 

Ckrk  of  the  Petty  Bag. 

Sjito  h^^      IV.  The  Clerk  of  the  Petty  Bag  is  to  have  the  care 
common  law     and  custody  of  the  Chancery  Common  Law  Seal,  and 

scal'thereiSth   ^  *^  ^^^  ^^^  employ  the  same  for  sealing  such  several 
documenu.       Writs  and  all  such  documents  and  writings  as  are,  by 

the  said  act,  authorized  to  be  sealed  with  the  same 

Seal 

V.  AffidavitEfp 


ORDERS  IN  CHANCERY.  jriu 

Y.  Affidavits,  Affirmations  and  Declarations  to  be        1848. 
used  in  any  proceeding  on  the  Common  Law  side  of  the     ^^"^^^^ 
Court  are  to  be  sworn,  affirmed,  or  declared  before  the  ^ j  fiUng^? 
Clerk  of  the  Petty  Bag,  or  before  a  Master  Extra-  dayita. 
ordinary  of  the  High  Court  of  Chancery,  and  are  to  be 
filed  in  the  Office  of  the  Petty  Bag. 

VL  Every  Writ,  Rule,  or  Document  issued  or  de-  Of  writs  &c 
livered  out  of  the  Petty  Bag  Office  is  to  be  tested  or  ^  *^  ^^^ 
dated  on  the  day  on  which  the  Writ  is  sealed,  or  the 
Rule  or  other  document  is  made. 

VIL  Every  Writ  returned  by  the  Sheriff  is  to  be  Writ  when 
immediately  filed,  and  thereupon  the  day  and  hour  of  ^S'wld ^aJ^ 
the  filing  are  to  be  endorsed  on  the  Writ  doned. 

YJLU.  The  Clerk  of  the  Petty  Bag,  upon  receiving  Verdicts  to  be 
the  return  of  the  transcript  of  the  verdict  of  the  jury,  ^^{g*^  jj^ 
and  proceedings  or  judgment  of  any  Court  of  Common  entered  ao- 
Law,  upon  any  issue  in  law  or  in  fact,  is  to  file  the     "°°»*J^' 
same  in  the  Petty  Bag  Office,  and  is  to  cause  an  entry 
to  be  made  of  such  verdict  and  proceedings  or  judg- 
ment, and  such  transcript  is  to  be  annexed  to  the 
original  record  in  the  Petty  Bag  Office,  and  thereupon, 
the  judgment  of  the  Court  of  Chancery  is  to  be  entered 
on,  or  annexed  to,  the  same  record,  in  conformity  with 
the  judgment  of  the  Court  firom  which  the  transcript  is 
returned* 

Attorney* 

IX.  Every  Solicitor,  whose  name  is  duly  enrolled  Solidtors  oaay 
as  such  in  the  High  Court  of  Chancery,  may  act  as  an  ^  the  corn- 
Attorney  in  any  Action,  Suit,  Matter,  or  Proceeding  mon  law  «de. 
ig  on  the  Common  Law  side  of  the  same  Court, 

a  2  and 
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1848.        and  IS  to  be  therein  named  and  treated  as  tbe  Attorney 
of  the  party  by  whom  he  b  retuned. 


Chinj[<  of  X*  Any  party  changing  or  ceaai^  to  enqploy  hi 

«ttKf«df  Mi      Attorney  in  the  course  of  any  Action,  Smt,  or  Pro- 


■^^^^        ceeding«  is  to  cause  an  entry  of  such  diai^  or 

lion  of  employment  to  be  made  and  entered  with  the 
Clerk  c^"  the  Petty  Bag,  and  to  caise  notice  of  aich 
change  or  cesssation  of  empIoynia:it  and  of  such  entry  to 
he  senrvd  on  CTery  party  to  the  Action*  Soit.  or  Pn>- 
ciwdu:^.  and  until  sich  entry  and  njdce  dull  hare 
Keiea  nuie  and  serned.  the  fonner  Attoraer  is  to  be 
deeoKvi  aad  taken  for  all  porpoees  of  die  Acskn,  Sail, 
or  Pivc<e£Eig.«  to  Ue  and  lemun  dke  AttocKy  of  dke 
Piirr, 


4c  9e^-        XL  "Rie  tttsfte  aai  al&ka  of  t^  prcneiTricr  ix  aa 
w^  mmm,  w      acsvit  c«  Xtty  tATMsr  Birr  be  iKisr»ii  sx  i:fc  iTrt.  frv 


»«5ftt »        ail£&c  afifT  t»  esBtl  wvc>a$  "^  We  «re  chwa  «* 

iCUii  anbi  he  iz9;*med  ^  w^xds  im  ?^  &nK  £:J!b^ra2r. 
x^K. :  ^  t^y  ^  i^  <fd  &;£^'*'  ?airTrr  js  lens^  ^Soe  zsms^ 

Fac  «c  JbcttBN       XIL  IT  ^  auoK  ^"^  a  ;c«viei7C»r  W  insmrm  in  a 

:3k  ssmi  ococs^  uk  ngrm  i£nc  jmd?tss^  ic  sn:k.  jrt^ 


3EHL  I^  7raK«»£iu?^  joif  »iL  ir  jo:  asMt  ic  :SrTrY 
lEvflBCtf  mpr  lidx  TitaK  jm£  nr  ha£  it  mrJ:  mtf  nf  S^ 
XttiesCT>  Sionnnrr  Oranrs?  /g  i^^omma:  Lav.  js^  nuiT  n^ 


,  A 
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XIV.  A  writ  of  Scire  facias  to  revoke  Letters  Patent        1848. 
is  not  to  be  sealed ;  1,  until  the  fiat  of  the  Attorney-     ^^"V^^ 
Geuend  is  filed  in  the  Petty  Bog  Office ;  2,  untU  the  ^^--^^5 
name  of  some  one  of  Her  Majesty's  Superior  Courts  of  revoke  patent 
Common  Law  is  indorsed  or  written  thereon ;  3,  until  be  filed. 

a  true  copy  of  the  Writ  and  of  any  Drawings  or  Plans      2-  ^"*°}^^^ 
annexed  thereto  (to  be  verified  by  affidavit)  has  been  endorsed. 
filed  in  the  Petty  Bag  Office.  ?;  ^  .^^  ^^ 

•^      ^  wnt  and  draw- 

ings to  be 

XV.  If  »d.  WH.  h«  bee.  «^^  before  .he  ...  Z^„ 
day  of  January  1849,  and  the  Record  of  the  Action  to  writs  sealed 
has  not  been  carried  or  transmitted  into  the  Court  of  January  1849. 
Queen's  Bench,  the  name  of  some  one  of  Her  Majesty's 

Superior  Courts  of  Common  Law  is  to  be  endorsed  on 
the  Writ,  and  a  memorandum  thereof  entered  with  the 
Clerk  of  the  Petty  Bag  Office  before  any  subsequent 
proceeding  is  taken  in  the  Action. 


XVI.  The  Trial  and  any  proceedings  in  an  action  of  Trial  &r.  to 
Scire  facias  are  to  take  place  in  the  Court  of  Common  [he^Court  en- 
Law,  the  name  of  which  is  endorsed  or  written  on  the  dorsed. 
Writ. 

XVII.  A  Bond  of  Indemnity  against  costs  to  be  Bond  of  in- 
incurred  in  the  prosecution  of  an  action  of  Sdre  facias^  demnity  for 
may  (if  so  desired  by  the  Attorney-General)  be  taken  given  if  de- 
in  the  name  of  the  Clerk  of  the  Petty  Bag,  but  the  tomey  ot-' 
same  is  not  to  be  deposited  or  filed  in  the  Office  of  the  neral.  ^ 
Petty  Bag,  unless  the  intended  obligors,  and  the  sums 

for  which  they  are  to  give  security,  be  named  by  the 
Attomey-GeneraL 

XVm.  A  Bond  of  Indemnity  filed  or  deposited  in  How  such 
the  Petty  Bag  Office  may,  at  the  request  of  the  Attorney-  "^^^^^  '\^I^m. 
General,  be  put  in  suit  under  such  circumstances,  and 

a  3  upon 
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1B48.        uptm  endi  tenoB  and  oofMfirinina  as  the  Lofd  Cluaiiodlor 
or  die  Mister  of  die  Bolls  mxy  vppnfre  of. 


XIX.  An  Appearance  is  to  be  entered  br  or  on  be- 
to  becotared  balf  of  any  Defendant  wbo  has  been  sonunoQed  bv  the 
^^^^pqgfc^      Sieriffwidim  dght  days  after  the  Writ  of  Sezrv/odof 

has  been  returned  and  filed. 

FEES. 

Oak  to  re-  Tbe  Clerk  of  the  Petty  Bag  is,  until  farther  order,  to 

foedBedhk  i^^^^^  <uid  take  the  seTenil  fees  which  are  set  forth  in 
Scfaedule,  die  Schedule  hereunder  written,  and  is  to  account  tor 
coaot  for         ^  same  and  pay  the  amount  thereof  into  the  Suitois' 

Fee  Fund,  in  the  same  manner  and  at  the  same  times, 
as  the  Clerks  of  Beeords  and  Writs  receire,  account 
tor,  and  pay  the  fees  received  by  them  in  their  Office. 


THE  SCHEDULE  4B0VE  BEFEBBED  TO. 

Feet  to  be  received  by  the  Clerk  of  tie  Petty  Bag. 

£    s.    d. 
For  filing  ereiy  qnaJififntion  of  a  Member  of  Par&* 

ment  -  -  -  -  -020 

On  ewerj  Dedhmts  Protestatem  issued  from  the  Oown 

Office  to  swear  a  Justice  of  the  Petce         -  -    0    2    6 

On  filing  every  Affidavit  of  execution  of  Articles  of 

Clerkship,  entering  Affidavit,  and  making  the  endorse* 

menu  reqiured  by  the  act  of  Gth  &  7th  Vict.  cap.  73.  0  5  0 
For  striking  every  Solicitor  off  the  Roll,  either  at  his 

own  request  or  otherwise  -  -  -    0    7    6 

For  altering  the  name  of  every  Solicitor  on  the  Roll      -    0    7    6 

For 
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£#.  d        1848^ 
For  every  Certificate  of  strikiiig  a  Solicitor  off  the  Roll, 

and  for  every  other  certificate  not  herein  specifically 

mentioned  -  •  -  -  -026 

For  enrolling  every  Surrender        -  •  -     1  10    0 

For  the  admission  of  every  Master  in  Chancery  -    1  19    6 

For  administering  every  Oath  and  qualification  in  Court 
(except  on  Admission  of  Solicitors)  «  •    2    9    0 

For  swearing  any  Officer  of  the  Court  whose  admission 
is  enrolled  in  the  Petty  Bag  Office  (except  Solicitors) 
and  enrolling  the  admission         -  •  -500 

For  attending  with  Records  or  other  documents  in  any 
Court  or  place  (besides  expenses  to  be  retained  by 
the  Officer  to  his  own  use)  per  diem  -  -    9    2    0 

For  filing  the  returns  to  all  Special  Commissions,  Ar« 
tides  of  the  Peace  on  a  SuppKcavU,  and  Commissions 
and  Writs  of  every  kind  returned  and  filed  in  this 
Office  -  -  -  •  -096 

Drawing  and  signing  the  Certificate  under  the  Officer's 
hand  of  any  return  being  filed  in  this  Office  where  no 
Office  Copy  is  taken  -  -  - 

For  every  Conge  eTeHre  for  an  Archbishop 

Ditto  foi"  a  Bishop         ... 

For  every  Royal  Assent  for  an  Archbishop    - 

Ditto  for  a  Bishop         ... 

For  every  Patent  of  Assistance  and  Writs  of  Restitu- 
tion for  an  Archbbhop 

Ditto  for  a  Bishop  ... 

For  every  appointment  of  a  Bishop  for  the  Isle  of 
Man  -  -  -  -  -    9  17  10 

For  preparing  and  issuing  every  Certiorari  other  than 
to  remove  causes  from  the  inferior  Courts  -  -    3    0    0 

For  preparing  every  MUtimtu  and  Transcript  of  Com- 
mission of  Lunacy,  Return  and  Inquisition  thereon  to 
the  Lord  Chancellor  of  Ireland  -  -  -    3    0    0 

For  prq)aring  and  issuing  every  Special  Commission  to 
sdze  Lands  escheated  to  the  Crown,  or  purchased  by 
Aliens,  or  forfeited  by  Felons,  of  one  skin  only  -    6    0    0 

For  every  additional  skin  -  -  -    3    0    0 

For 


-  0  9 

6 

-  19  15 

8 

-  9  17 

10 

-  19  15 

8 

-  9  17 

1 

10 

I- 

-  30  17 

8 

-  15  8 

10 
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1848.  £i.  d. 

For   the  Writ  of  Summons  to  erery  Peer  and  La«r 

Officer,  and  for  Election  of  Members  -  -072 

For  making  out  the  Commission  for  electing  the  Peers 

of  Scotland  -  -  -  -    5  U    8 

For  drawing  and  engrossing  the  Parliament  Pkwn         -  10    0    0 
Ditto  for  Ireland  -  -  •  -    5    0    0 

The  Bi^  for  the  Writs  -^  -  -  -    0  10    0 

Fee  from  the  Messenger  to  the  Great  Seal     •  -    5    5    0 

For  sealing  every  ordinal  Writ  of  Scire  Jkdas  to  re- 
Toke  Letters  PliOent  or  Commissioo  on  Petition  of 
I^ght  -  -  -  •  -500 

For  sealing  ererr  Alin  or  Tesiaimm  Scire  fadas  -    2  10    0 

For    sealing    erery    Scire  fadoM   on  Recognisance   or 


10    0 


For   eiaminii^    and   fifii^   every  Bond  of  Indemnity 

against  Costs  and  Affidarits        -                •                -  1  0  0 

For  filing  a  TraTcrse  to  an  Inquisition            -                -  2  0  0 

Enterii^  Appearance  for  erery  Defendant       -               -  0  10  0 

For  entering  every  Rule  requiring  entry  only  -               -  0  7  0 

For  drawing  i^>  and  entering  every  other  Rule               -  0  10  0 

For  drawing  up  and  enterii^  a  Special  Order                  -  2  0  0 

For  s^^uc^  every  Judgment  or  entry  of  XoUe  prosequi  -  1  0  0 
For  fifiqg  a  Record  of  Issue  on  a  Sore  Jmeiu  to  revoke 
Letters  Fstcnt  or  Traverse*  and  seafing  the  TVas- 


-500 
Ditto  on  a  Semrjitdas  on  Recognimioew  or  ob  a  Bil 

agHBst  an  Officer  of  the  Court    -  -  -200 

For  thawing  aad  entering  an  Order  to  vacate  Letters 

BiAeBt         -  -  -  -  -200 

For  fifing  (Mer  for  delivefToirt  of  BoBd  -    O  10    0 

For  swearii^  every  DepoMBt  to  an  Affidavit  -016 

Bxttittkereto  -026 

aBaiofCostsforcverrside         -  -010 

-010 
-004 
O^fiEbecvervBaiMMK  as  Officer  of  the  C<Mt        -    0  10    O 


Becotd»  if  OK  skin  oaly  -  -550 
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For  every  additional  skin 

For  every  Search  for  a  precipe  or  Writ  filed  - 

For  searching  the  Calendar  for  every  year 

For  inspection  of  any  Record  besides  the  search 

For  the  Office  copy  of  any  Record,  per  folio  • 

For  Certificate  of  examination  under  the  Officer's  hand 

and  the  Office  Seal 
For  the  re^ezamination  of  thej  copy  of  any  Record,  if 

short  .... 

Ifloog,  per  folio  ... 

For  sealing  every  Writ  of, 

Audiia  querela  ... 

Ad  quod  damnum         .  .  - 

Accedat  ad  curiam        ... 

Attachment  ... 

Commission  of  Errors 

QmiuuMce  cajnendo     -  •  • 

Coronaiore  eBgend*  or  amovetuP    - 

Capiat  ad  satitfadeHdum 

Certiorari  (except  to  remove  a  conviction  for  felony) 

Dower 

Error 

Ditto  to  P^iament 

Excommunicaio  capiendc 

EiegU 

Executione  JudicU 

False  Judgment 

Fieri  facias  - 

Inquiry  of  damages 

Justiciea 

Lewaijadas 

MiUimuM  upon  Certiorari  or  significavU 

Ke  exeat  regno 

Ne  admiiUu 

Pome 

Procedendo 

ProkiMon    - 

Quareiw^)edU 


£ 

#. 

d. 

1 

6 

8 

0 

1 

0 

0 

1 

0 

0 

2 

6 

0 

0 

4 

1848. 


0    8    4 


0  3 

6 

0  0 

1 

0  15 

0 

0  10 

0 

0  5 

0 

0  5 

0 

0  15 

0 

0  15 

0 

0  10 

0 

0  15 

0 

0  5 

0 

0  5 

0 

0  10 

0 

S  3 

0 

0  15 

0 

0  15 

0 

0  5 

0 

0  5 

0 

0  15 

0 

0  15 

0 

0  5 

0 

0  15 

0 

0  15 

0 

0  10 

0 

0  5 

0 

0  5 

0 

0  5 

0 

0  10 

0 

0  10 

0 

Regardatore 
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-    0  10     0 


-050 
-050 
>  .    0  10    0 

r€m§iimm  eifomm  -    O  15    0 

Temn  .  -  •  -  -0150 

Ttadnwufkia^  -    0  U    0 

.    0  15    0 
-020 
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1849. 


ORDER  OF  COURT,  (a) 

3rd  Augusty  1849. 

The  Right  Honourable  Charles  Christopher 
Lord  Cottenham,  Lord  High  Chancellor  of 
Great  Britain,  with  the  advice  and  assistance 
of  the  Right  Honourable  Henry  Lord  Lang- 
dale,  Master  of  the  Rolls,  doth  hereby,  in 
pursuance  of  an  Act  of  Parliament  made  and 
passed  in  the  Session  of  Parliament  held  in 
the  12th  and  13th  years  of  the  Reign  of  Her  12  &  is  Tic/, 
present  Majesty,  intituled  "  An  Act  to  amend 
an  Act  to  regulate  certain  Offices  in  the  Petty 
Bag   in  the  High  Court  of  Chancery,  the 
Practice  of  the  Common  Law  side  of  that 
Court,  and  the  Enrolment  Office  of  the  said 
Court,"  and  in  pursuance  of  all  other  powers 
enabling  him  in  this  behalf,  order  and  direct, 
that  the  several  Orders  comprised  in  the  Ge-  Tlie  nth  and 
neral  Order  of  the  29th  of  December  1848,  of  29th  i)^- 
which  are  respectively  numbered  11  and  12  J^chal^e^' 
be,  and  the  same  are  hereby,  abrogated  and 
discharged. 

COTTENHAM,  C. 

L ANGDALE,  M.  R. 

(a)  Filed  at  the  Petty  Bag  Office. 


Vol.  XL 


..  1 


»ii  ORDERS  IN  CHANCERY. 

I84a 

17th  July,  1840. 

Rules  axd  Regulations  made  by  the  Masteb  of 
THE  Rolls,  for  the  management  of  the  Public  Record 
Office,  for  the  admission  of  persons  to  the  use  of  the 
Records,  Calendars,  and  Indexes,  and  the  amount  of 
fees  to  be  paid  for  the  same,  and  for  copies  of  Record^ 
pursuant  to  the  statute  made  and  passed  in  the  Parlia- 
ment held  in  the  first  and  second  years  of  the  reign 
of  Her  present  Majesty,  intituled  **  An  Act  for  keep- 
ing safely  the  Public  Records :"(«)  the  same  to  be 
observed  and  juid  in  the  said  Public  Office,  and  in  the 
Record  Offices  of  the  Tower,  Rolls  Chapel,  and  Chap- 
ter House,  and  the  Repositories  of  the  Records  of  the 
Kings  Bench  at  the  Rolls  House,  the  Common  Pleas 
in  the  Carlton  Ride,  and  the  Repositoiy,  Na  3w  White- 
hall Yanl,  and  of  the  Exchequer  of  Pleas  in  the  said 
Reposiiory,  No.  S.  Whitehall  Yard,  and  all  such  other 
Reconl  Offices  and  Repositories  as  shall  hereafter  be 
biv^usrfat  under  the  it^ruladons  of  the  said  Act,  bv  the 
said  Master  of  the  Rolls. 


L  Tho  Public  Office  and  all  the 
Offices  and  Refectories  are  to  l^  c>pened  daily  boa 
ten  till  fvur,  exceptii^  iHi  Snk&iiri  azii  the  toJloving 
holiihvs^  viz: :  — 

Jfcy  t\\bu  Her  Ma>fsiT  s  hath-dftv, 

■  -  ■      «  ■ 

Jti.iw  2>di,  Her  MaieftrV  conxsaDoo. 

and  Tx^^icy. 

dri^CT/uis  Rzy  :o  Xew*Ye*r*s  l>sv  inciuaT^f. 

Az.»i  suci  iiTs  aiS  bmv  Sf  sfcv£ii:cd  k.y  rc>5:  F.fescs 

~    ^  IL  A 
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XL  A  book  is  to  be  kept  at  each  of  the  sud  Record  1840. 
Offices  and  Repositories,  in  which  each  party  requiring 
the  use  of  Records  is  to  enter  the  following  particulars, 
yiz. : — date,  name  of  party  making  the  application,  re- 
ference to  the  Record,  and  the  service  which  he  requires, 
Tiz. :  —  inspection,  extract,  copy,  or  attendance  with  a 
Record,  (a) 

m.  Upon  the  inspection  of  the  Record,  the  party 
may  take  notes,  extracts  or  copies  therefrom  in  pencil, 
as  he  may  think  fit. 

IV.  Copies  are  to  be  made  and  delivered  according 
to  priority  of  application,  or  as  near  thereto  as  the 
nature  of  the  copy  will  admit  of,  except  in  special 
cases,  for  particular  reasons  assigned. 

Y.  No  Assistant  Keeper,  Clerk  or  other  Officer,  Is 
to  act  as  a  Record  Solicitor  or  as  Record  Agent  for 
individuals,  otherwise  than  in  the  discharge  of  his  official 
duties. 

VL  No  stranger  is  to  be  allowed  to  have  any  use  of 
a  Record,  excepting  in  the  presence  and  under  the 
inspection  of  an  Aissistant  Keeper  or  other  Officer  of 
the  establishment ;  and  in  all  cases  where  the  Record 
may  be  liable  to  be  injured  or  damaged,  the  Assistant 
Keeper  is  to  give  such  directions  for  preventing  such 
injury  or  damage  as  the  cose  may  require. 

VII.  Except 

(a)  By  a  General  Order  of  the  production  of  any  Kccord 

tbe  Common  Law  Courts  o(  the  &c.  deposited  in  tlic  Public  Re- 

3d  of  JVfoy  1848,  no  tubpivna  cord  Office  without  the  order  of 

dueeM  tecum  is  to  issue  to  enforce  a  Judge. 

b  2 
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1840.  VIL  Except  the  fees  under  mentioned,  no  fee,  nor 

any  gratuity  or  reward  is  to  be  received  by  any  Officer 
of  the  establishment,  from  any  person  consulting  or 
using  the  Records ;  save  only,  that  if  any  party  should 
desire  to  obtain  information  respecting  any  Records  in 
the  Rolls  Chapel  from  the  Indexes  heretofore  belonging 
to  the  late  Mr.  Kipling,  the  Assistant  Keeper  of  the 
Records  at  the  Rolls  Chapel  shall  (until  further  ar- 
rangements can  be  made  for  the  relief  of  the  public), 
be  at  liberty  to  receive  for  the  parties  who  may  be 
entitled  thereto,  such  fees  as  have  been  heretofore  paid 
for  the  use  of  such  Indexes. 


Table  op  Fees  to  be  paid  for  the  use  of  the  Re- 
cords, Calendars,  and  Indexes,  and  for  Copies  of  Re- 
cords at  the  above-mentioned  Record  Offices  and 
Repositories. 

£  t.    d. 
For  a  general  search  in  all  the  calendars  or  indexes  of 

each  Office  -  -  -  -    0    1     0 

For  inspection  of  Records  :  — 

[The  fee  to  cover  all  the  use  which  may  be  made 
of  the  Record  for  the  current  week.] 

Each  separate  roll  of  Chancery  or  other  roll  of  con- 
secutive enrolments,  excepting  the  specification 
rolls  at  the  Rolls  Chapel     -  -  -    0     1     0 

The  rolls,  files,  or  bundles  of  proceedings  of  Courts 
of  Common  Law,  each  year  (that  is  to  say,  the 
Records  of  the  four  Terms  to  be  covered  by  the 
fee)      -  .  -  -  -    0     1     0 

Rolls  of  Ministers'  and  Receivers*  Accounts,  Court 
Rolls,  Surveys,  Extents,  Terriers,  Deeds,  and 
miscellaneous  documents  classed  topographically 
under  one  head,  whether  of  parish,  town,  vill, 
manor,  lordship,  borough,  city,  deanery,  archdea- 
conry or  diocese,  each  set  or  series      -  -    0    5    0 

Single  Records  of  the  last  mentioned  description    -    0     1    0 

Spccifi- 


0 

5 

0 

0 

1 

0 

0 

1 

0 

0 

1 

0 

0 

1 

0 
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£  i.  d.        1840. 
Specifications  at  the  Rolls  Chapel  each^  and  which 

18  to  include  the  fee  for  search  -  -    0     1     0 

Post-mortem  Inquisitions  and  other  inqubitions  upon 
the  file,  Returns  to  Commissions,  Pedes,  Chiro- 
graphs, and  Concords  of  Fines  -  -    0     1     0 
General  inspection  of  the  last  mentioned  documents 
as  to  any  family  or  place      .               .  - 
Rolls  of  Parliament  or  other  parliamentary  proceed- 
ings, each  parliament           .               .  - 
Proceedings  in  Courts  of  Equity,  each  suit 
Every  bound  book,  portfolio,  or  volume,  without  re- 
ference to  the  nature  or  number  of  the  documents 
which  it  may  contain           .               .  - 
All  other  documents  not  before  enumerated,  each  - 
[If  the  number  bom  fide  required  for  prosecuting  any 
search  relating  to  any  family,  place,  or  single  ob- 
ject of  enquiry,  shall  exceed  five,  then  it  shall  be  in 
the  discretion  of  the  Assistant  Keeper  to  remit 
the  fees  for  all  above  that  number.] 
For  Copies  of  Records  :  — 

Under  three  folios  of  ninety  words         -  -    0     1     6 

Above  three  fotios,  per  folio    -  -  -    0    0    6 

[The  fee  for  inspection  of  a  record  to  be  deducted,  if 
a  copy  be  taken  from  the  record  produced.] 
For  Examination  and  Authentication  :  — 

Under  three  folios,  if  required  -  «    0     1     6 

Above  three  folios,  per  folio,  if  required  -  -    0    0    6 

For  Enrolment  of  any  specification,  per  folio  -  -    0    0    0 

For  annexing  drawings  or  maps  to  any  enrohiicnt  or 

specification  -  -  -  -    0     1     0 

For  attendance  at  the  Bar  of  the  House  of  Lords  or  else- 
where, for  the  purpose  of  producing  records,  (including 
the  production  thereof,)  or  for  giving  evidence  upon 
the  Records,  fier  diem  -  -  -  -     2    2    0 

Attending  the  Blaster  of  the  Rolls  on  a  vacatur  -    0    5    0 

L  ANGDALE,  M.  R. 
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1849. 


OKDEB  OF  COUBT.  (a) 

Mamdajf,  lOih  Deeemberj  1849. 

The  Eight  Honourable  Charles  Christopher, 
Lord  Cottesham,  Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and  as- 
sistance of  the  Bight  Honourable  Hesrt  Lord 
Laxgdale^  Master  of  the  Bolls,  and  the  Bight 
Honourable  Sir  Lancelot  Shadwelu  Vice- 
Chancellor  of  England,  doth  hereby  order 
ASD  DIRECT,  in  manner  following,  (that  is  to 
say):  — 

That  In  all  cases  in  wkiidi  costs  are  cidered  to  be 
paid  to  a  party  suing  or  defending  in  forma  pawpmsj 
sadi  costs  shall,  unless  the  Court  shall  otherwise  oider, 
be  taxed  as  dif:ts  costs. 

That  this  Order  be  drawn  up  and  entered  by  the 
B^istrar  of  the  said  Court. 

COTTE3rHAM,  C. 

Laxgdjlle,  M.  B. 

Lancelot  Shadwklu  V.  C,  E. 

(«)  Rcz.  La>.  1549 B.  &>L  llcL 
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1850. 


ORDER  OF  COURT,  (a) 

23rrf  day  of  February y  1850. 

Thb  Right  Honourable  Charles  Chbistopheb 
Lord  Cottenham,  Lord  High  Chancellor  of 
Great  Britain,  doth  hereby  order  and  direct 
in  manner  following,  that  is  to  say :  — 

That  all  Causes  required  to  be  heard  before  the  Lord  Causes  to  be 
Chancellor^  or  one  of  the  Vice-Chancellors,  shall,  on  ^Jj^^ie  Lq^ 
and  after  the  first  day  of  March  next,  be  set  down  for  Chancellor 
hearing  by  t^e  Registrars,  upon  production  to  them  of  chancellors 
the  Certificate  of  the  proper  officer  that  the  same  is  in  a  without  fiat, 
fit  state  to  be  set  down  for  hearing,  without  any  Fiat, 
Order,  or  Direction  from  the  Lord  Chancellor  for  that 
purpose. 

That  on  and  after  the  said  first  day  of  March  next,  Further  di- 
all  Causes  for  further  Directions,  or  on  Equity  reserved  ^t^'*^"^^. 

^,^  ObC>}  vo  DC  sec 

after  a  Trial  at  Law  shall  have  been  had,  or  the  Ccrti-  down  without 
ficate  of  a  Court  of  Law  shall  have  been  obtained,  in  *"•  ""l  ""**' 

'        oi  course, 
pursuance  of  a  Decree  or  Order  pronounced  by  the  drawn  by  the 

Lord  Chancellor,  or  one  of  the  Vice-Chancellors,  and  all  ^^®*""* 
Fleas,  Demurrers,  Exceptions  and  Objections  for  want 
of  Parties  required  to  be  heard  before  the  Lord  Chan- 
cellor, or  one  of  the  Vice-Chancellors,  shall  be  set  down 
by  the  B^istrars  for  hearing  on  Orders  drawn  up  by 
them  upon  Petition  to  the  Lord  Chancellor,  left  with 
the  Registrar,  without  any  Fiat  or  Direction  from  the 
Lord  Chancellor. 

That, 

(a)  Reg.  Lib.  1849  B.  fol.  389. 
b  4 
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1&50.  Hot,  in  Ikn  and  instead  of  the  Fees  heretofwe 

^■^^^^^     oerr^le  by  the  Lord  Chanoellor's  pnncipal  Secretarr 

fc.Lrto*U         ^^  ^  ^*^  account  ^a  ,  and  on  aocoont  of  the  Gentle- 

ukcn  br  t2ie     men  of  the  Chamber,  or  of  anj  oUier  Officer  kA  the 

Coon  of  Chancery,  and  paid  at  the  Office  of  the  said 


dp^  Scoe-      principal  Secretary,  he  ^lall  receiTe  and  take  only  the 

Fees  set  oat  in  the  Schedole  hereto^  except  as  to  all 
Petitions  presented  prerioos  to  the  said  first  day  of 
March  next,  the  Coort  Fees  upon  which  are  to  be 
as  heretofoie. 

COTT£2iHAM,  C 

(s)  Sec  Se^den  Oriert^  69S. 


SCHEDULE  ABOVE  REFERRED  TO. 

For  CTCffT  Appeil  or  Pethfon  for  rT-borin;  ci  a  Caofir  -  1  0  0 
For  ererr  Pedsioa  xor  a  letter  co  a=jr  Peer  of  tiiSs 

Reafan,  sad  for  the  Letter      -  -  -  -     1     0    0 

For  ererr  Pedxien,  vbether  □   a  Ciiiseor  vberr  so 

Cause  is  dcpesdc^  indudii^  the  Fee  on  the  iieaiiig. 

beretofofv  parahle  to  the  Gcst^ciaca  of  the  Chaaibcr 

to  the  Lord  ChaDcellor  -  •  -  -     1     0    0 

For  Cof-ies  of  Afidarits,  IdL  per  A>lio. 


ORDERS  IN  CHANCERY,  xxix 

1850. 


ORDER  OF  COURT,  (a) 

Monday,  the  22nd  day  of  April,  1850. 

The  Right  Honourable  Charles  Christopher 
Lord  Cottenham,  Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and 
assistance  of  the  Right  Honourable  Henry 
Lord  Langdale,  Master  of  the  Rolls,  the 
Right  Honourable  Sir  Lancelot  Shadwell, 
Vice-Chancellor  of  England,  the  Right  Honour- 
able the  Vice-Chancellor  Sir  James  Lewis 
Knight  Bruce,  and  the  Right  Honourable 
the  Vice-Chancellor  Sir  James  Wigram,  doth 
HEREBY,  in  pursuance  of  an  Act  of  Parliament 
passed  in  the  fourth  year  of  the  Reign  of 
Her  present  Majesty,  intituled  "An  Act  for  4 riw.c. 94. 
facilitating  the  Administration  of  Justice  in 
the  Court  of  Chancery,"  and  of  an  Act  passed 
in  the  fifth  year  pf  the  reign  of  Her  present 
Majesty,  intituled  "  An  Act  to  amend  an  5  Fie/,  c.  52. 
Act  of  the  Fourth  Year  of  Her  present 
Majesty,  intituled  *An  Act  for  facilitating 
the  Administration  of  Justice  in  the  Court  of 
Chancery,' "  and  of  an  Act  passed  in  the  eighth 
and  ninth  years  of  the  reign  of  Her  present 
Majesty,  intituled  "  An  Act  for  amending  cer-  s  &  9  Vici. 
tain  Acts  of  the  Fourth  and  Fifth  Years  of  ^' 

the 

(a)  Reg.  Lib.  1849  B.  fol.   . 


OBDEBS  IX  CHAXCEBT. 


18oa 


the  Beign  of  Her  Majesty,  for  facilitating  the 
Administratioii  of  Justice  in  the  Court  of 
Chancery,  and  for  providing  for  the  Discharge 
of  the  Duties  of  the  Subpoena  Office  after  the 
Death,  Besignadon,  or  Bemoval  of  the  present 
Patentee  of  that  Office/'  and  in  pursuance 
and  execution  of  all  other  powers  enabling 
him  in  that  behalf,  order  and  direct*  That 
all  and  every  the  Bules,  Orders^  and  Directions 
herein-after  set  forth  shall  henceforth  be,  and 
for  all  purposes  be  deemed  and  taken  to  be. 
General  Orders  and  Bules  of  the  High  Court 
of  Chanceiy;  viz. 


Hie  foOowing       I.  Any  person  seeking  equitable  relief  may,  without 

spedal  leave  of  the  Court,  and  instead  of  proceeding  hy 
bill  of  complaint  in  the  usual  form,  file  a  claim  in  the 
Beoord  and  Writ  Clerks  Office,  in  any  of  the  following 
cases ;  that  is  to  say.  in  any  case  where  the  Plaintiff  is 
or  claims  to  be. 


fitead  of  pn>- 

bQl,  OUT  file 
clibi:  — 


Creditor  of 


Next  of  km. 


1.  A  creditor  upon  the  estate  of  any  deceased  person, 
seeking  payment  of  his  debt  ont  of  the  deceased's 
personal  assets. 

2.  A  legatee  imder  the  will  of  any  deceased  person, 
seeking  payment  or  delivery  of  his  legacy  out  of 
the  deceased*s  personal  assets. 

3.  A  residuarv  le<ratee  or  one  of  the  residuarv  leiratces 
of  any  deceased  person,  seeking  an  accoimt  of  the 
residue,  and  payment  or  appropriation  of  his  shans 
therein. 

4.  The  person  or  any  of  the  persons  entitled  to  the 
personal  estate  of  any  person  who  may  have  died 
intestate,  and  seeking  an  account  of  such  personal 
estate  and  payment  of  lus  share  thereof. 

5.  An 
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5.  An  executor  or  administrator  of  any  deceased  per-  1850. 
son,  seeking  to  have  the  personal  estate  of  such  ''^T^^^ 
deceased  person  administered  under  the  directions  administrator. 
of  the  Court 

6.  A  legal  or  equitable  mortgagee  or  person  entitled  Mortgagee. 
to  a  lien  as  security  for  a  debt,  seeking  foreclosure 

or  sale,  or  otherwise  to  enforce  his  security. 

7.  A  person  entitled  to  redeem  any  legal  or  equitable  Mortgagor, 
mortgage  or  any  lien,  seeking  to  redeem  the  same. 

8.  A  person  entitled  to  the  specific  performance  of  Vendor  or 
an  agreement  for  the  sale  or  purchase  of  any  pro-  P"''^"**^- 
perty,  seeking  such  BpeciBc  performance. 

9.  A  person  entitled  to  an  account  of  the  dealings  Partner, 
and  transactions  of  a  partnership  dissolved  or  ex- 
pired, seeking  such  account. 

10.  A  person  entitled  to  an  equitable  estate  or  in-  Cetiui  que 

terest,  and  seekine  to  use  the  name  of  his  trustee  I'Z"^ '^rl!?,- 
'  o  name  ot  trus- 

in  prosecuting  an  action  for  his  own  sole  benefit.       tee. 

11.  A  person  entitled  to  have  a  new  trustee  ap]X)inted,  Party  en- 

in  a  case  where  there  is  no  power  in  the  instrument  ^^^  tru8t<^^^ 
creating  the  trusts  to  appoint  new  trustees,  or  appointed, 
where  the  power  cannot  be  exercised,  and  seeking 
to  appoint  a  new  trustee. 

IL  Such  claim  in  the  several  cases  enumerated  in  Form  of 

claim 

Order  L  is  to  be  in  the  form  and  to  the  efiect  set  forth 

in  Schedule  A.  hereunder  written,  as  applicable  to  the 

particukr  case,  and  the  filing  of  such  claim  is,  in  all 

cases  not  otherwise  provided  for,   to  have  the  same  ^^^ofbiu 

force  and  effect  as  filing  a  bill. 

TTT.  Every  such  claim  is  to  be  marked,  at  or  near  the  Claim  to  be 
top  or  upper  part  tiiereof,  in  the  same  manner  as  a  bill  is  |^^  n  ^^^  " 
now  marked,  with  the  name  of  the  Lord  Chancellor  and 
one  of  the  Vice-chancellors,  or  with  the  name  of  the 
Master  of  the  Rolls. 

IV.  Upon 


xxxu 
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1850. 


Writ  of  sum- 
mons to  ap- 
pear and  she 
cause. 


ew 


IV.  Upon  filing  such  dwn,  the  Plaintiff  thereby 
claiming  may  sue  out  a  writ  of  summons  agunst  the 
Defendant  to  the  claim,  requiring  him  to  cause  an  ap- 
pearance to  be  entered  to  such  writ,  and  also  requiring 
him,  on  a  day  or  time  to  be  therein  named,  or  on  the 
seal  or  motion  day  then  next  following,  to  shew  cause, 
if  he  can,  why  such  relief  as  is  claimed  by  the  Plaintiff 
should  not  be  had,  or  why  such  order  as  shall  be  just, 
with  reference  to  the  claim,  should  not  be  made. 


Form  of  writ 
of  summons. 


y.  Such  writ  of  summons  is  to  be  in  the  form  and  to 
the  effect  in  that  behalf  set  forth  in  No.  1.  of  Schedule  B. 
hereunder  written,  with  such  variations  as  circumstances 
may  require,  and  is  to  be  sealed  with  the  seal  of  the 
office  of  the  Clerks  of  Records  and  Write. 


By  special 
leave,  a  claim 
may  be  filed 
in  cases  not 
enumerated. 


YI.  In  any  case,  other  than  those  enumerate  in 
Order  I.,  or  in  any  case  to  which  the  forms  set  forth  in 
Schedule  A.  are  not  applicable,  the  Court  (if  it  shall  so 
think  fit)  may,  upon  tlie  ex  parte  application  of  any 
person  seeking  equitable  relief,  and  upon  reading  the 
claim  proposed  to  be  filed,  give  leave  to  file  such 
claim  and  sue  out  a  writ  of  summons  thereon  under 
these  Orders ;  and  if  such  leave  be  given,  an  endorse- 
ment thereof  by  the  Registrar  upon  the  proposed  claim 
shall  be  a  sufficient  authority  for  the  Record  and  Writ 
Clerk  to  receive  and  file  such  claim. 


\llio  to  be 
Defendants 
where  exoca* 
tor  or  ad- 
ministrator 
b  Plaintiff: 


VII.  In  the  case  provided  for  by  the  5th  Article  of 
Order  I.,  any  one  person,  who,  under  the  3rd  or  4th 
Article  of  Order  I.,  might  have  claimed  relief  a^^inst 
the  executor  or  administrator  of  the  deceased  person 
whose  personal  estate  is  souglit  to  be  administered,  and 
the  co-executor  or  co-administrator  (if  any)  of  the 
Plaintifi*,  may  be  named  in  the  writ  of  summons  as  De- 
fendants 


b. 
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fendants  to  the  suit ;  and>  In  the  first  instance,  no  other        1850. 
person  need  be  therein  named.  ^"^^V*^^ 

VIII.  In  other  cases,  the  only  person  who  need  be  The  person 
named  in  the  writ  of  summons  as  Defendant  to  the  suit,  ^hom^rect 

in  the  first  instance,  is  the  person  against  whom  the  relief  claimed 
V  r-    J-     ^1      1  •      ^  tobeDefend- 

reuef  is  dureetly  claimeo.  ant. 

IX.  All  claims,  and  all  writs,  caveats,  proceedings,  ^**?^^1"S*. 

^  to  DO  SUDjeCb 

directions,  and  orders  consequent  thereon,  either  before  to  the  Gene- 

the  Court  or  in  the  Master's  offices,  are  to  be  deemed  '^*?ri'"  ""^ 

proceedings,  writs,  and  orders  subject  to  the  general 

roles,  orders,  and  practice  of  the  Court,  so  far  as  the 

same  are  or  may  be  applicable  to  each  particular  case 

and  consistent  with  these  Orders ;  and  all  orders  of  the  Orders  to  be 

Court,  made  in  such  proceedings,  are  to  be  enforced  in  forced. 

the  same  manner  and  by  the  same  process,  as  orders  of 

the  Court  made  in  a  cause  upon  bill  filed. 

X.  Writs  of  summons  are,  as  to  the  number  of  De-  V"^  of  sum- 

__  !!•  1  t       n         •       mons  assinii* 

fendants  to  be  named  therem,  as  to  the  mode  ot  service  lated  to  tub- 
thereof,  and  as  to  the  time  and  mode  of  entering  appear-  JP^^'"* 
onces  thereto,  to  be  subject  to  the  same  rules  as  writs 
of  subpoena  to  appear  to  and  answer  bills. 

XL  The  time  for  shewing  cause  named  in  any  writ  Fourteen  days 
jf  /  J.  '^      n  ^  .  after  service 

of  summons  (except  a  wnt  of  summons  to  reviye  or  allowed  to 
carry  on  proceedings)  is  to  be  fourteen  days  at  the  least  ^^^^  cause, 
after  service  of  the  writ;  but,  by  consent  of  the  parties, 
and  with  the  leave  of  the  Court,  cause  may  be  shewn 
on  any  earUer  day. 

XIL  At  the  time  for  shewing  cause  named  in  the  pefendant 
writ,  or  on  the  seal  or  motion  day  then  next  following,  g^ew  cause 
or  so  soon  after  as  the  case  can  be  heard,  the  Defendant,  ^}^y  ^^Y^f   , , 

claimed  should 

having  previously  appeared,  is  personally  or  by  Counsel  not  be  had. 

to 
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1850.        to  shew  cause  in  Courts  if  he  can  (and  if  necessary  by 
^^^^^      affidavit)^  why  such  relief  as  is  chiimed  by  the  claim 
should  not  be  had  against  him. 

Court  may  XIIL  At  the  time  appointed  for  shewing  cause,  upon 

grant  or  rcfiise  ^^  motion  of  the  Phuntiff^  and  on  hearing  the  daim, 

and  what  may  be  alleged  on  the  part  of  the  Defendant, 
or  upon  reading  a  certificate  of  the  appearance  being 
entered  by  the  Defeudant,  or  an  afiBdavit  of  the  writ  of 
summons  being  duly  served,  the  Court  may,  if  it  shall 
think  fit,  make  an  order  granting  or  refusing  the  relief 
or  direct  claimed,  or  directiog  any  accounts  or  inquiries  to  be 

accounts  tSrc;   jj^^^j^  ^j.  made,  or  other  proceedings  to  be  had,  for  the 

purpose  of  aacenaining  the  Plaintiff's  tide  to  the  relief 
aikliBiv direct  claimed;  and  further,  the  Court  may  dinact  such  (if 
*°*  **he*^"  ^'^^^  persons  or  classes  of  persons  as  it  shall  think  ne- 
summoccd.       cessary  or  fit  to  be  summoned  or  oidered  to  appear  as 

parties  to  the  claim*  or  on  any  proceedings  bef<»e  the 
Master,  with  reference*  to  any  accounts  or  enquiries 
directed  to  be  taken  or  made,  or  otherwise. 

Order  to  XIV.  ETery  Older  to  be  so  made  is  to  haxe  the  efiect 

Hare  the  e&ct  ^  ^^  j  ^^^  jj^  embrced  as  a  decree  or  decretal  order 

Ot  dtfCfVf .  •       _ 

made  in  a  suit  commenced  by  bill,  and  duly  prosecuted 
to  a  hearing  according  to  the  present  course  of  the 
Court. 


Cocrt  oBiT^  XV.  I(y  upon  the  af^nlicacion  tor  any  such  ordia*,  or 

«nrecc  KH  to     during  any  pc\:<eedings  imderany  soch  order  when  made, 
he  ttiftl  ii  gimii  a{^)ear  to  the  Court  that  ifor  the  purpoaes  of 

jusdce  l«r«feen  the  parties  it  is  necessary  or  expedient 
that  a  bill  shouli  be  filed*  the  Court  nuv  din=c:  or 
authorize  such  bill  to  he  filed*  sulyecc  to  such  tenos  as 
to  costs  or  otherrae  Jfes  may  be  tboc^t  pro^^er. 
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XVI.  The  orders  made  for  granting  relief,  in  the        1850. 

several  cases  to  which  the  forms  set  forth  in  schedule  A.  J^^^^^ 

Forms  of 

are  applicable,  may,  if  the  Court  thinks  fit,  be  in  the  orders, 
form  and  to  the  effect  set  forth  in  schedule  C.  as  appli- 
cable to  the  particular  case,  with  such  variations  as  cir- 
cumstances may  require. 

XYIL  Under  every  order  of  reference  to  the  Master  Master's  au- 
under  these  Orders,  the  Master  is,  unless  the  Court  ^^I^^JS^ 
otherwise  orders,  to  be  at  liberty  to  cause  the  parties  to  production, 
be  examined  on  interrogatories,  and  to  produce  deeds,  enquiries. 
books,  papers,  and  writings,  as  he  shall  think  fit,  and  to 
cause  advertisements  for  creditors,  and  if  he  shall  think 
it  necessary,  but  not  otherwise,  for  heirs,  and  next  of 
kin,  or  other  unascertained  persons,  and  the  representa- 
tives of  such  as  may  be  dead,  to  be  published  in  the 
uBual  forms,  or  otherwise,  as  the  circumstances  of  the 
case  may  require ;  and  in  such  advertisements,  to  appoint 
a  time  within  which  such  persons  are  to  come  in  and 
prove  their  claims,  and  within  which  time  unless  they 
so  come  in,  they  are  to  be  excluded  the  benefit  of  the 
order;  and  in  taking  any  account  of  a  deceased's  personal 
estate  under  any  such  order  of  reference,  the  Master  is 
to  enquire  and  state  to  the  Court  what  part,  if  any,  of 
the  deceased's  personal  estate  is  outstanding  or  undis- 
posed of,  and  is  also  to  compute  interest  on  the  deceased's 
debts,  as  to  such  of  them  as  carry  interest  after  the  rate 
they  respectively  carry,  and  as  to  all  others,  after  the 
rate  of  four  per  cent,  per  annum  from  the  date  of  the 
order,  and  to  compute  interest  on  legacies,  after  the  rate 
of  four  per  cent,  per  annum,  from  the  end  of  one  year 
after  the  deceased's  death,  unless  any  other  time  of  pay- 
ment or  rate  of  interest  is  directed  by  the  will,  but  in 
that  case  according  to  the  will ;  and  under  every  order 
whereby  any  property  is  ordered  to  be  sold  with  the 
approbation  of  the  Master,  the  same  is  to  be  sold  to  the 

best 
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1850.       best  purchaser  that  can  be  got  for  the  same,  to  be  allowed 
^^^"^     by  the  Master^  wherein  all  proper  parties  are  to  join  as 
the  Master  shall  direct. 

Upon  Mas-  XVIII.  If,  upon  the  proceedings  before  the  Master 

adcUdonal  ^^^  under  any  such  order,  it  shall  appear  to  the  Master,  that 
parties  may      some  persons,  not  already  parties,  ought  to  attend  or  to 

be  enabled  to  attend  the  proceedings  before  him,  he  is 
to  be  at  liberty  to  certify  the  same ;  and  upon  the  pro- 
duction of  such  certificate  to  the  Record  and  Writ  Clerk, 
the  Plaintiff  may  sue  out  a  writ  of  summons,  requiring 
the  persons  named  in  such  certificate  to  appear  to  the 
writ,  and  such  persons  are  thereupon  to  be  named  and 
treated  as  Defendants  to  the  suit. 


Form  of  ad-  XIX.  Such  writ  of  summons  under  an  order  or  Mas- 
ter's certificate,  is  to  be  in  the  form  and  to  the  effect  in 
that  behalf  set  forth  in  No.  2.  of  schedule  B.,  with  such 
variations  as  circumstances  may  require. 


mons. 


Such  persons        XX.  The  persons  so  summoned  having  appeared,  are 
in  proceedings  ^  ^^  ^^  liberty  to  attend,  and  to  be  entitled  to  notice  of 
before  Master,  ^be  proceedings  before  the  Master  under  the  order  of  re- 
ference, subject  to  such  directions  as  the  Master  may 
make  in  respect  thereof. 

On  abate-  XXL  Where  any  proceedings  originally  commenced 

claim  to  by  claim  and  writ  of  summons  shall  by  the  death  of 

be^fiied™*^       parties,  or  otherwise,  have  become  abated  or  defective  for 

want  of  parties  and  no  new  relief  is  sought,  a  claim  to 
revive  or  carry  on  the  suit  may  be  filed ;  and  such  claim 
is  to  be  in  the  form  set  forth  in  No.  12.  of  schedule  A. 

and  summons        XXII.  The  party  claiming  simply  to  revive  or  carry 

to  revive  sued  •■.  .  'x    /• 

om^  on  proceedmgs  may  sue  out  a  writ  ot  summons,  requiring 

the  Defendant  thereto  to  appear  to  the  writ,  and  to  shew 

cause^ 


OKDERS  IN  CHANCERY.  kxvu 

cuue,  if  he  can^  why  the  proceedings  should  not  be        1850. 
revived  or  carried  on.  ^"^"V^^ 

XXIII.  Such  writ  of  summons  is  to  be  in  the  form  Form  of 

and  to  the  effect  in  that  behalf  set  forth  in  No.  3.  of  f]^™"'  ^° 

revive. 

schedule  B.,  with  such  variations  as  circumstances  may 
require. 

XXIV.  Ifany  Defendant  to  any  such  writ  is  desirous  Defendant 

of  shewing  cause  why  the  proceedings  should  not  be  aj^mst^re^^^ 

revived  or  carried  on,  he  is  to  appear  and  to  file  a  caveat  ^^^^^  '> 

against  such  revivor  or  carrying  on,  in  the  Record  and 

Writ  Clerks  OflSce,  in  the  form  set  forth  in  No.  4.  of 

schedule  B.,  and  to  give  notice  thereof  in  writing  to  the 

opposite  party.     If  no  such  caveat  be  filed  within  eight  otherwise 
J       n  .         .    .  .  .       revivor  in 

days  from  the  time  limited  for  his  appearance  to  the  writ,  eight  days. 

then,  at  the  expiration  of  such  eight  days,  the  proceedings 

are"  to  be  revived,  and  may  be  carried  on  without  any 

order  for  the  purpose ;  and  a  certificate  of  the  Record 

and  Writ  Clerk  that  no  caveat  has  been  filed  within 

the  time  limited,  is  to  be  a  sufficient  authority  for  the 

Master  to  proceed.    But  if  any  such  caveat  be  filed.  If  caveat  filed 

the  proceedings  are  not  to  be  revived  or  carried  on  with-  revive  neces- 

out  an  order  to  be  obtained  on  motion,  of  which  due  ^^V' 

notice  is  to  be  given. 

XXV.  Where  any  further  or  supplemental  relief  is  ^  supple- 

mentiii  ci&iin 

aooghty  and  such  supplemental  relief  is  such  as  is  pro-  niay  be  filed ; 
vided  for  in  any  of  the  cases  enumerated  under  Order  I., 

§ 

a  supplemental  claim  may  be  filed,  in  sucli  of  the  forms 
set  forth  in  schedule  A.  as  is  applicable  to  the  case. 

XXVI.  If  such  supplemental  relief  is  not  such  as  is  But  in  special 
provided  for  by  Order  XXV.,  a  supplemental  claim  of  Court  ne- 
niay  be  filed,  statbg  shortly  the  nature  of  the  Plaintiff's  cessary. 
case,  a]^  the  supplemental  relief  claimed,  but  the  leave 

Vol.  XT.  c  of 
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of  the  Court  is  to  be  obtained  previoiisly  to  the  filing 
thereof,  upon  an  ex  parte  application  for  the  purpose, 
in  the  manner  specified  in  Order  VI. 


Summons,  &c.      XX VII.  A  writ  of  summons  may  be  sued  out  and 
mental^ddm     ^^^^  proceedings  may  be  taken  upon  a  supplemental 

claim,  in  like  manner  as  upon  an  original  claim. 


Guardian 
ad  Utem, 


XXVIII.  Guardians  ad  litem  to  defend  may  be  ap- 
pointed for  infants  or  persons  of  weak  or  unsound  mind, 
against  whom  any '  writ  of  summons  may  have  issued 
under  these  Orders,  in  like  manner  as  guardians  ad  litem 
to  answer  and  defend  are  now  appointed  in  suits  on  bill 
filed. 


Orders  may  XXIX.  Any  order  or  proceeding  made  or  purporting 

Ac.  on  mo^*^'     ^  ^^  made  in  pursuance  of  these  Orders  may  be  dis- 
tion«  charged,  varied,  or  set  aside  on  motion ;  and  any  order 

for  accelerating  proceedings  may  be  made  by  consent. 


Appeal  to 
L.C. 


XXX.  Any  order  of  the  Master  of  the  Rolls  or  of 
any  of  the  Vice-Chancellors  may  be  discharged  or  varied 
by  the  Lord  Chancellor  on  motion. 


In  special  XXXI.  If  any  of  the  cases  enumerated  in  Order  I. 

marstill  pro-    ^^^'^^^^^  ^^  arc  attended  by  such  special  circumstances, 
cccd  by  bill ;     affecting  either  the  estate  or  the  personal  conduct  of  the 

Defendant,  as  to  require  special  relief,  the  Plaintiff  is  at 
liberty  to  seek  his  relief  by  bill,  as  if  tliese  Orders  had 
not  been  made. 


Plaintiff  pro-  XXXII.  If,  at  any  time  after  these  Orders  come  into 
instead  of  by  op®^*io°>  any  suit  for  any  of  tlie  purposes  to  which  the 
summons  sub-  forms  set  forth  in  schedule  A.  are  applicable,  shall  be 
costs.  commenced  by  bill  and  prosecuted  to  a  hearing  in  the 

usual  course,  and  upon  the  hearing,  it  shall  appear  to  the 

Court 
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Court,  that  an  order  to  the  effect  of  the  decree  then  made,  1850. 
or  an  order  equally  beneficial  to  the  Plaintiff,  might  have  ^^^^'^ 
been  obtidned  upon  a  proceeding  by  summons,  in  the 
manner  authorized  by  these  Orders,  the  Court  may  order 
that  the  increased  costs  which  have  been  occasioned  by 
the  proceeding  by  bill,  beyond  the  amount  of  costs 
which  would  have  been  sustained  in  the  proceeding  by 
summons,  shall  be  borne  and  paid  by  the  Plaintiff. 

XXXIII.  The  Record  and  Writ  Clerks  are  directed  Fees  to  Re- 
to  take  the  foUowing  fees :  —  Writ  Cltks ; 

£  i.  d. 

1.  For  filing  a  claim          -               -               -    0  5  0 

2.  For  sealing  every  writ  of  summons               -    0  5  0 

3.  For  filing  a  caveat        -               -               -    0  2  6 

For  appearances,  office  copies,  certificates,  &c,  the 
same  fees  as  directed  by  the  schedules  of  fees  now  in 
force. 

The  Registrars  are  directed  to  take  the  following  to  Registrars; 
fees: 

£    i,    d. 

1 .  For  every  order  on  the  hearing  of  a  claim, 

and  on  further  directions             -                -  2  0  0 

2.  For  every  office  copy  thereof       -               -  0  10  0 

3.  For  every  order  on  arguing  exceptions         -  1  0  0 

4.  For  every  office  copy  thereof       -               -  0  5  0 

5.  For  every  order  for  transfer  out  of  Court,  or 

sale  of  any  sum  of  government  stock,  &c., 
exceeding  100/.  stock  or  annuities,  and  for 
every  order  for  payment  out  of  Court  of 
any  annuity  or  annuities,  or  of  any  interest 
or  dividends  upon  stock  or  annuities,  ex- 
ceeding in  the  whole  51.  per  annum  -    1  10    0 

6.  For  every  office  copy  thereof       -  -    0  10    0 

For  every  other  order  and  office  copy,  the  same  fees 
as  now  received  by  the  Registrars  and  their  clerks 
under  the  schedule  of  fees  now  in  force. 

c  2  Solicitors 
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1850.  Solicitors  are  entitled  to  charge  and  be  allowed  the 

^^^■V*^^     following  fees : 

to  Solicitors ; 

For  instructions  to  sue  or  defend     - 
For  instructions  for  every  claim 
For  preparing  and  filing  a  claim 
For  preparing  a  writ  of  summons     - 
For  each  writ  after  the  first 
For  engrossing  claims  and  writs,  per  folio 
For  parchment :  As  paid 

For  each  copy  of  writ  to  serve,  per  folio  -    0    0    4 

For  the  brief  to  Counsel  to  move  for  leave  to 
file  claim  (exclusive  of  a  copy  of  the  claim 
for  Counsel  and  the  Court)  -  -    0  10    0 

For  the  brief  and  instructions  to  Counsel  on 
the  hearing,  (exclusive  of  any  necessary  co- 
pies) -  -  -  -     1    0    0 
For  taking  instructions  to  appear  and  for  enter- 
ing appearance :  — 

For  one  or  more  Defendants,  if  not  ex- 
ceeding three         -  •  -    0  13    4 
If  exceeding  three,  and  not  more  than  six, 

an  additional  sum  of  -  -    0    G    8 

If  exceeding  six,  for  every  number  not  ex- 
ceeding three,  an  additional  sum  of       -    0    6    8 
For  settling  minutes,  passing  and  entering  order 
on  hearing :   The  same  charges  as  on  a  de- 
cretal order. 
For  entering  a  caveat       -  -  -    0    6    8 

For  procuring  a  certificate  of  no  caveat  -068 

For  terra  fees  :   As  in  a  suit. 

And  also  all  such  fees  as,  by  the  present  practice  of 
the  Court,  they  are  entitled  to,  save  such  as  are  varied 
or  rendered  unnecessary  by  these  present  Orders. 

■ 

Operation  22d      XXXIV,  These  Orders  shall  come  into  operation  on 
Maj^  1850.       ^jjg  22nd  day  of  May  1850. 

Interpretation       XXXV.  In  these  Orders  and  the  Schedules,  the  fol- 
Uruer.  lowing  words  have  the  several  meanings  hereby  assigned 

to  them,  over  and  above  their  several  ordinary  mean- 
ings. 
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ingSj  unless  there  be  something  in  the  subject  or  con-        1850. 
text  repugnant  to  such  construction ;  viz.  ^^^V^^ 

1.  Words  importing  the  singular  number  include  the  Number. 

plural  number,  and  words  importing  the  plural 
number  include  the  singular  number : 

2.  Words  importing  the  masculine  gender  include  Gender. 

females : 

3.  The  word  "  affidavit  "  includes  "  affirmation "  and  Affidavit. 

"  declaration  on  honour : " 

4.  The  word  "  person "  or  "  party  "  includes  a  body  Person. 

politic  or  corporate : 

5.  The  word  "  legacy  "  includes  "  an  annuity  "  and  a  Legacy. 

specific  as  well  as  a  pecuniary  legacy : 

6.  The  word  **  legatee  "  includes  "  a  person  interested  Legatee. 

in  a  legacy : " 

7.  The  expression  "  residuary  legatee "  includes  "  a  Kesiduary . 

person  interested  in  the  residue."  ^ 


c  3 
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1850. 


SCHEDULE  A. 

Form  of  claim  Forms  of  Claim. 

by  creditor. 

1.  By  a  Creditor  upon  the  estate  of  a  deceased  person^ 
seeking  payment  of  his  debt  out  of  the  deceased's 
personal  assets. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England^  or  Vice-Chancellor, 
naming  him\^ 
or, 
[Master  of  the  Rolls]. 

Between  A.  B.,  Plaintiff. 
E.  F,y  Defendant. 

The  claim  of  A,  B.  of  the  above-named 

Plaintiff.     The  said  A.  B.  states,  that  C.  Z>.,  late  of 

deceased,  was,  at  the  time  of  his  death,  and 
that  his  estate  still  is,  justly  indebted  to  him  the  said 
A.  B.y  in  the  sum  of  £  for  goods  sold  and  deli- 

vered by  the  said  A.  B.  to  the  said  C.  D.  [or  otherwise^ 
as  the  case  mag  be,  or,  if  the  debt  is  secured  bg  ang  written 
instrument,  state  the  date  and  nature  thereof \.  And  that 
the  said  C.  D.  died  in  or  about  the  month  of 
and  that  the  above-named  Defendant  E,  F.  is  the  exe- 
cutor [or  administrator']  of  the  said  C  D.,  and  that  the 
said  debt  hath  not  been  paid ;  and  therefore  the  said 
A.  B.  claims  to  be  paid  the  said  debt  or  sum  of  £ 
with  his  costs  of  this  suit,  and  in  default  thereof,  he 
claims  to  have  the  personal  estate  of  the  said  C.  D.  ad- 
ministered in  this  Court,  on  behalf  of  himself  and  all 
other  the  unsatisfied  creditors  of  the  said  C.  Z>.,  and  for 

that 


ORDEES  IN  CHANCERY.  xliii 

tliflt  parpofiet  that  all  proper  directions  may  be  given 
and  accounts  taken. 

Naie. —  Hds  form  may  be  varied  according  to  tlie  cir^ 
cumstances  of  the  case^  where  the  claimant  is 
not  the  original  creditor,  but  lias  became  inter- 
ested  in  or  entitled  to  the  debt;  in  which  case 
the  character  in  which  he  claims  is  to  be  stated. 


2.  By  a  Legatee  under  the  will  of  any  deceased  person^  Claim  by 
seeking  payment  or  delivery  of  his  l^acy^  out  of  *®8»t®®- 
the  testatoi^s  personal  assets. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor, 
naming  him], 
or 
[Master  of  the  Rolls]. 

Between  A,  B.,  Plaintiff. 
C.  Z>.,  Defendant. 

The  chum  of  A,  B.  of  the  above-named 

Plaintiff.  The  said  A.  B.  states,  that  he  is  a  legatee  to 
the  amount  of  £  ,  under  the  will  dated  the 

day  of  of  late  of 

deceased,  who  died  on  the  day  of 

and  that  the  above-named  C.  D.  is  the  executor  of  the 
said  and  that  the  said  legacy  of  £  , 

together  with  interest  thereon  after  the  rate  of  £  , 

per  cent,  per  annum  from  the  day  of 

[the  dag  mentioned  in  the  will  for  the.  payment  of  the 
legacy,  or  the  expiration  of  twelve  calendar  months  after 
ike  said  testator's  death],  is  now  due  and  owing  to  him 
the  said  A.  B.  [or  still  unpaid  or  unsatisfied]  [or  unap' 

c  4  propriated 
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1850.  propriated  or  unsecured].  And  the  said  A.  B.  therefore 
claims  to  be  paid  \or  satisfied]  the  said  legacy  and  inter- 
est, [or  to  Jiave  the  said  legacy  and  interest  appropriated 
and  secured\y  and  in  default  thereof,  ho  claims  to  have 
the  personal  estate  of  the  said  administered 

in  this  Court,  on  behalf  of  himself  and  all  other  the 
legatees  of  the  said  and  for  that  purpose, 

that  all  proper  directions  may  be  given  and  accounts 
taken. 

Note.  —  This  form  may  be  varied  according  to  the  cir^ 
cumstances  of  the  case,  where  the  legacy  is  an 
annuity  or  specific^  or  where  the  Plaintiff  is 
not  the  legatee,  but  has  become  entitled  to  or 
interested  in  the  legacy  ;  in  which  case,  the  cha- 
racter in  which  the  Plaintiff  claims  is  to  be 
stated. 


Claim  by  3,  By  a  Residuary  Legatee,  or  any  of  several  residuary 

residuary  i       x  /?  i  j  i  • 

legatee.  legatees  ot  any  deceased  person,    scekmg  an  ac- 

count of  the  residue,  and  payment  or  appropriation 
of  his  share  therein. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor, 
naming  him], 
or 
[Master  of  the  Rolls]. 

Between  A.  B.,  Pljuntlff. 
C.  D,,  Defendant. 

The  claim  of  A.  B.  of  the  above-named 

Plaintiff.  The  said  A,  B.  states,  that  he  is  the  residuary 
legatee,  [or  one  of  the  residuary  legatees]  under  the  will 
dated  the  day  of  of 

late 
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late  of  who  died  on  the  day  of  1850. 

and  that  the  above-named  Defendant  (7.  D.  is  the  ex- 
ecntor  of  the  said  and  that  the  said  C.  D. 

hath  not  paid  to  the  said  A.  B.  the  {or  his  share  of  the] 
residuary  personal  estate  of  the  said  testator.  The  said 
A.  B.  therefore  claims  to  have  the  personal  estate  of 
the  said  administered  in  this  Court,  and  to  have 

his  costs  of  this  suit^  and  for  that  purpose,  that  all  proper 
directions  may  be  given  and  accounts  taken. 

Note. —  This  form  may  be  varied  according  to  the  circum^ 
stances  of  the  cascy  where  the  Plaintiff  is  not 
the  residuary  legatecy  but  has  become  entitled  to 
or  interested  in  the  residue^  in  which  case^  the 
cliaracter  in  which  he  claims  is  to  be  stated. 


4.  By  the  person,  or  any  of  the  persons,  entitled  to  the  Claim  by  next 
personal  estate  of  any  person  who  may  have  died  ^    *"' 
intestate,  and  seeking  an  account  of  such  personal 
estate  and  payment  of  his  share  thereof. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor, 
naming  Mm], 
or, 
[Master  of  the  Rolls]. 

Between  A.  B.,  Plaintiff.    } 
C.  D.  Defendant. 

The  claim  of  A,  B,  of  the  above-named 

Plaintiff.  The  said  A,  B.  states,  that  he  is  the  next  of 
kin  [or  one  of  the  next  of  kin],  according  to  the  statutes 
for  the  distribution  of  the  personal  estate  of  intestates, 
of  late  of  who  died  on  the 

day 
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1850.        day  of  intestate ;  and  that  the  said  A.  B. 

is  entitled  to  [or  to  a  share  of]  the  personal  estate  of 
the  said  deceased^  and  that  the  said 

Defendant  C.  D.  is  the  administrator  of  the  personal 
estate  of  the  said  and  that  the  sud  C  D. 

has  not  accounted  for  or  paid  to  the  said  A.  B.  the  [or 
the  said  A.  B.'s  share  of  the]  personal  estate  of  the  said 
intestate.  Hie  said  A.  B.  therefore  daims  to  have  tiie 
personal  estate  of  the  said  administered  in 

this  Court,  and  to  have  his  costs  of  this  suit ;  and  for 
that  purpose,  thi^  all  proper  directions  may  be  given 
and  accounts  taken. 


r^«m  by  ex-    5.  By  the  executor  or  administrator  of  a  deceased  per- 
^■?r^f~'  son,  claiming  to  have  the  personal  estate  of  the 

testator  administered  under  the  direction  of  the 

Court. 

In  Chancery. 
[Lord  Chancellor], 

[Vice-chancellor  of  Englandj  or  Vice-Chancellor, 
naming  Aur], 
or, 
[Master  of  the  Bolls]. 

Between  A.  i?.,  Plaintiff 
C  D.y  Defendant. 

The  daim  of  A.  B.  of  .     The  said 

A.  B,  states,  that  he  is  the  executor  [or  administrator] 
of  E.  F.y  late  of  but  now  deceased,  who 

departed  this  life  on  or  about  and  that  he 

hath  possessed  the  personal  estate  of  the  said  £.  jF.  to 
some  amount,  and  that  he  is  willing  and  desirous  to 
account  for  the  same,  and  that  the  whole  of  the  personal 
estate  of  the  said  E.  F.  should  be  duly  administered  in 

this 
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this  Court,  for  the  benefit  of  all  persons  interested  1850. 
therein  or  entitled  thereto ;  and  that  C  Z>.  is  interested  ""^"V^^ 
in  the  said  personal  estate  as  one  of  the  next  of  kin 
[or  reMtutry  legatee]  of  the  said  E.  F.   And  the  said  [This  fonn^ 
A.  B.  daims  to  have  the-  personal  estate  of  the  sud  "ccoi^n?to^ 
E.  F.  applied  in  a  due  course  of  administration,  under  circumstances 
the  direction  of  this  Court,  and  in  the  presence  of  the  pialntiff^  co- 
said  C.  D.  and  such  other  persons  interested  in  the  siud  executor  or 

.•*^~                    111          "i»                  ■%  co-ftdinini- 

estate  as  this  Court  may  be  pleased  to  durect,  or  that  strator  is  a 

the  said  C.  D.  may  shew  good  cause  to  the  contrary :  I>efendant.] 
And  that  the  costs  of  this  suit  may  be  provided  for ; 
and  for  these  purposes,  that  all  proper  directions  may 
be  given  and  accounts  taken. 


6.  By  a  l^al  or  equitable  mortgagee  or  person  entitled  Claim  by 
to  a  lien  as  security  for  a  debt,  seeking  foreclosure  ™°"8agee. 
or  sale,  or  otherwise  to  enforce  his  security. 

In  Chancery. 
[Lord  Chancellor], 

[Vice-Chancellor  of  England^  or  Vice-Chancellor, 
naming  Atm]^ 
or, 
[Master  of  the  Bolls]. 

Between  A.  J?.,  Plaintiff. 
C  D,y  Defendant. 

The  claim  of  A.  B,  of  the  above- 

named  Plaintiff     The  scud  A,  B,  states,  that  under  or 
by  virtue  of  an  indenture  [or  other  document],  dated  the  [The  names 

day  of  ,  and  made  between  jS  °?/to 

\parHei],   \and  a  transfer   thereof  made  by  indenture  be  set  out,  not 

,  -   ,   .,  J        J.  the  substance 

dated  the  day  of  ,  and  made  or  effect  of  the 

between  [parties]i]  the  said  A,  B.  is  a  mortgagee  [or  an  document.] 
equitable  mortgagee]  of  {or  is  entitled  to  a  lien  upon] 

certain 
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1850.  certain  freehold  property  [or  copyhold^  or  leasehold,  or 
J. -7^^^'  other  property,  as  the  case  may  fe],  therein  comprised, 
written  sccu-    for  securing  the  sum  of  pounds  and  interest, 

y^y  ^?^^  [|^^  and  that  the  time  for  payment  thereof  has  ekpsed ;  and 
property  is  to  that  the  above-named  C.  D.  is  entitled  to  the  equity  of 
cenewUy.l^       redemption  of  the  said  mortgaged  premises  [or  the  pre- 

raises  subject  to  such  lien].  And  the  said  A,  B,  therefore 
claims  to  be  paid  the  said  sum  of  pounds 

and  interest,  and  the  costs  of  this  suit,  and  in  default 
thereof,  he  claims  to  foreclose  the  equity  of  redemption 
of  the  said  mortgaged  premises  [or  to  have  the  said 
mortgaged  premises  sold,  or  to  have  the  premises  subject 
to  such  lien  sold,  as  the  case  may  be,  and  tlie  produce 
thereof  applied  in  or  towards  payment  of  his  said  debt 
and  costs],  and  for  that  purpose  to  have  all  proper  direc- 
tions given  and  accounts  taken. 


Claim  by 
mortgiigor. 


7.  By  a  person  entitled  to  the  redemption  of  any  legal 
or  equitable  mortgage  or  any  lien,  seeking  to 
redeem  the  same. 

In  Chancery. 
[Lord  Chancellor], 

[Vicc-Chancellor  of  England^  or  Vice-ChanccUor, 
naming  him], 
or, 
[Master  of  the  Rolls]. 

Between  A.  B.,  Plaintiff. 
C.  Z>.,  Defendant. 

The  claim  of  A.  B,  of  the  above-named 

Plaintiff.      The  said  A.  B.  states,  that   under  or   by 
virtue  of  an  indenture  [or  other  document],  dated  the 

day  of  and  made  between 

[parties],  [and  the  assurances  hereinafter  mentioned,  that 

is 
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is  to  say,  an  indenture  dated  the  day  of       1850. 

the  tcill  of  dated  the  day 

of  ],  the  said  A.  B.  is  entitled  to  the  equity 

of  redemption  of  certain  freehold  property  [or  copyhold, 
or  leasehold,  or  other  property,  as  the  case  may  be^ 
therein  comprised^  which  was  originally  mortgaged  [or 
pledged\  for  securing  the  sum  of  pounds  and 

interest;  and  that  the  above-named  Defendant  (7.  D. 
b  noWj   by  virtue  of  the  said  indenture^  dated  the 
day  of  [and  of  subsequent  assU" 

ranees'],  the  mortgagee  of  the  said  property  [or  holder 
of  the  said  Hen],  and  entitled  to  the  principal  money 
and  interest  remaining  due  upon  the  said  mortgage  [or 
lien];  and  he  believes  that  the  amount  of  principal 
money  and  interest  now  due  upon  the  said  mortgage 
[or  lien]  is  the  sum  of  pounds^  or  thereabouts ; 

and  that  the  said  A.  B.  hath  made  or  caused  to  be  made 
an  application  to  the  said  (7.  D,  to  receive  the  said  sum 
of  pounds^  and  any  costs  justly   payable  to 

him,  and  to  re-convey  to  the  said  A.  B.  the  said  mort- 
gaged property  [or  property  subject  to  the  said  lien], 
upon  payment  thereof,  and  of  any  costs  due  to  him  in 
respect  of  the  said  security,  but  that  the  said  C.  D. 
has  not  so  done.  And  therefore  the  said  A.  B.  claims 
to  be  entitled  to  redeem  the  said  mortgaged  property 
[or  property  subject  to  the  said  lien],  and  to  have  the 
same  re-conveyed  [or  delivered  up]  to  him,  upon  pay- 
ment of  the  principal  money  and  interest  and  costs  due 
and  owing  upon  the  said  mortgage  [or  lien],  and  for 
that  purpose  to  have  all  proper  directions  given  and 
accounts  taken. 


1 


1860. 


Claim  by 
vendor  or 
purchaser. 
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8.  By  a  person  entitled  to  the  specifie  performance  of 
an  agreement  for  the  sale  or  purchase  of  any  pro- 
perty^  seeking  such  specific  performance. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  Englandy  or  Vice-Chancellor, 
naming  him\^ 

[Master  of  the  Rolls]. 

Between  A.  S.,  Plaintiff. 
C  Z>.,  Defendant. 

The  claim  of  A.  B.  of  the  above-named 

Plaintiff.  The  said  A.  B.  states,  that  by  an  agreement 
dated  the  day  of  and  signed  by 

the  above-named  Defendant  C,  jD.,  he,  the  said  C  JD., 
contracted  to  buy  of  him  [or  to  sell  to  At/w]  certain  free- 
hold property  [or  copyhold^  leasehold^  or  other  property^ 
as  the  case  may  be]  therein  described  or  referred  to,  for 
the  sum  of  pounds ;  and  that  he  has  made  or 

caused  to  be  made  an  application  to  the  said  C.  JD. 
specifically  to  perform  the  said  agreement  on  his  part, 
but  that  he  has  not  done  so,  and  the  said  A.  B.  there- 
fore claims  to  be  entitled  to  a  specific  performance  of 
the  said  agreement,  and  to  have  his  costs  of  this  suit ; 
and  for  that  purpose  to  have  all  proper  directions  given. 
And  he  hereby  offers  specifically  to  perform  the  same 
on  his  part. 


Claim  by 
partner. 


9.  By  a  person  entitled  to  an  account  of  the  dealings 
and  transactions  of  a  partnership  dissolved  or  ex- 
pired, seeking  such  accoimt. 
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In  Chancerj.  1850. 

[Lord  Chancellor], 

[Yice-Chancellor  of  Englandy  or  Vice-Chancellor, 
naming  Aim], 
or, 
[Master  of  the  Rolls]. 

Between  A*  B.,  Plaintiff. 
C.  />.,  Defendant. 

The  claim  of  A.  B.  of  the  above* 

named  Plaintiff.     The  said  A,  B.  states,  that  from  the 

day  of  down  to  the 

daj  of  he  and  the  above-named  C.  D.  car- 

ried on  the  business  of  in  copartner- 

ship, under  certain  articles  of  copartnership,  dated  the 

day  of  and  made  between 

\yirtiei\  [or  tdthaut  articles,  as  the  case  may  &r]  ;  and 
he  saith  that  the  said  partnership  was  dissolved  [or  ex^ 
fired,  as  the  case  may  he\,  on  the  day  of 

•  And  he  claims  an  account  of  the  partnership 
dealings  and  transactions  between  him  and  the  said 
C  2>.,  and  to  have  the  affairs  and  business  of  the  said 
partnership  wound  up  and  settled  under  the  direction 
of  this  Court,  and  for  that  purpose  that  all  proper  di- 
rections may  be  given  and  accounts  taken. 


10.  By  a  person  entitled  to  an  equitable  estate  or  in-  cUum  by 

terest,  and  claimin^c  to  use  the  name  of  his  trustee  ^^^  ^ 
'  ^  tnut  to  use 

in  prosecuting  an  action  for  his  own  sole  benefit,      trustee's 

name. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor, 
naming  him\, 
or, 
[Master  of  the  Rolls]. 

Between 
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1850.  Between  A.  B.,  Plaintiff. 

C.  D.y  Defendant. 

The  claim  of  A,  B,  of  the  above-named 

Plaintiff.  The  said  A,  B,  states,  that  under  an  inden- 
ture dated  the  day  of  y  and  made 
between  \parties]j  he  is  entitled  to  an  equitable  estate 
or  interest  in  certain  property  therein  described  or  re- 
feited  to,  and  that  the  above-named  Defendant  is  a 
trustee  for  him  of  such  property,  and  that  being  desirous 
to  prosecute  an  action  at  law  against  ,'  in 
respect  of  such  property,  he  has  made  or  caused  to  be 
made  an  application  to  the  said  Defendant  to  allow  him 
to  bring  such  action  in  his  name,  and  has  offered  to 
indemnify  him  against  the  costs  of  such  action,  but 
that  the  said  Defendant  has  refused  or  neglected  to 
allow  his  name  to  be  used  for  that  purpose.  And  the 
said  A,  B.  therefore  claims  to  be  allowed  to  prosecute 
the  said  action  in  the  name  of  the  said  Defendant,  and 
hereby  offers  to  indemnify  him  against  the  costs  of  such 
action. 


Claim  to  ap-     11.  By  a  person  entitled  to  have  a  new  trustee  ap- 
point new  pointed,  in  a  case  where  there  is  no  power  in  the 

instrument  creating  the  trust  to  appoint  new  trus- 
tees, or  when  the  power  cannot  be  exercised,  and 
seeking  to  appoint  a  new  trustee. 

In  Chancery. 

[Lord  Chancellor], 

[Vice- Chancellor  of  England,  or  Vice-Chancellor, 
naming  him\ 
or, 
[Master  of  the  Rolls]. 

Between  4.  J?.,  Plaintiff. 
C.  D»y  Defendant. 

The 
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The  cldm  of  A.  B.  of  the  above-named        1850. 

PLimtiff.  The  said  A,  B»  states,  that  under  an  inden- 
ture dated  the  day  of  and  made 
between  [jxirties]  [or  will  of  or  other  docu- 
ment, as  the  case  may  be'],  he  the  said  A,  B,  is  interested 
in  certain  trust  property  therein  mentioned  or  referred 
to,  and  that  the  above-named  Defendant  (7.  D,  is  the 
present  trustee  of  such  property  [or  is  the  real  or  per- 
sonal representative  of  the  last  surviving  trustee  of  such 
property,  as  tlie  case  may  be"] ;  and  that  there  is  no 
power  in  the  said  indenture  [or  will  or  other  document"] 
to  appoint  new  trustees  [or  that  the  power  in  the  said 
indenture  [or  other  document]  to  appoint  new  trustees 
cannot  be  executed].  And  the  said  A.  B,  therefore  claims 
to  have  new  trustees  appointed  of  the  said  trust  pro- 
perty, in  the  place  of  [or  to  act  in  conjunction  with]  the 
said  a  D. 


12,  By  a  party  entitled  to  revive  or  to  carry  on  a  suit,  Claim  to 
and  seeking  to  revive  or  carry  on  the  suit 

In  Chancery. 

^[Lord  Chancellor], 
[Vice-Chancellor  o(  England,  or  Vice-Chan- 
cellor,  naming  him], 
or, 
[Master  of  the  Rolls]. 

Between  A.  B.,  Plaintiff. 

& 
C.  D.,  Defendant. 
>^  and 

Title  of  this  claim.     Between  G.  H.  Plaintiff. 

& 
K.  L.  Defendant. 

The  claim  of  G.  H.  of  ,  the  above- 

VOL.  XI.  d  named 


As  in 

original 

claim. 
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1850.        named  Plaintiff.     The  said  G.  H.  states^  that  the  said 
A,  B.  filed  his  claim  in  this  suit,  on  or  about 

;  that  on  or  about  the  said  A*  B. 

died  [or  became  bankrupt  or  insolvent]  ;  that  the  said 
suit,  and  all  proceedings  thereunder,  have  thereby  be- 
come abated  [or  defective]  ;  that  the  said  G.  H*  has 
become  and  is  the  executor  [or  administrator^  or  the 
assignee  of  the  estate  and  effects]  of  the  said  A.  B.,  and 
he  claims  to  be  entitled  to  revive  the  said  suit  and  pro- 
ceedings, [or  to  be  entitled  to  carry  on  the  said  suit  and 
proceedings]^  and  to  have  all  such  relief  as  the  said  A,  B. 
would  have  been  entitled  to  if  he  had  lived,  [or  had  not 
become  bankrupt  or  insolvent] ;  or  that  the  said  C  D* 
ought  to  shew  good  cause  to  the  contrary. 

Note. —  This  form  may  be  applied  to  any  case,  to  which 

Order  XXL  applies,  and  may  be  varied 
according  to  the  circumstances  of  each 
case. 


SCHEDULE  B.  (No.  1.) 
Form  of  Writ  of  Summons  on  Claim. 

Form  of  writ         Victoria,  by  the  Grace  of  God  of  the  United  Kingdom 

of  Great  Britain  and  Ireland,  Queen,  Defender  of  the 
Faith,  to  C  D.  greeting :  "Whereas  A.  B.  hath  caused 
to  be  filed  with  the  Record  and  Writ  Clerks  of  Our 
High  Court  of  Chancery,  a  claim  as  follows  [claim  to 
be  set  forth  verbatim]  ;  therefore  We  command  you  [and 
every  of  you,  where  there  is  more  than  one  Defendant], 
that  witliin  eight  days  after  the  service  of  this  writ  on 
you,  exclusive  of  the  day  of  such  service,  laying  all 
excuses  and  other  matters  aside,  you  do  cause  an  ap- 
pearance to  this  writ  to  be  entered  for  you  in  Our  High 

Court 
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Court  of  Chancery ;  and  further,  that  on  the  fourteenth        1850. 

day  after  the  service  of  this  writ,  or  on  the  seal  or 

motion  day  then  next  following,  you  do,  personally  or 

by  your  Counsel,  appear  in  the  Court  of  Our  Lord 

Chancellor  before  the  Vice-Chancellor  of  England  [or 

the  Vice-chancellor^  namiJig  hirn\y  \or  in  the  Court  of 

Our  Master  of  the  Rolls']^  at  ten  of  the  clock  in  the 

forenoon,  and  then  and  there  shew  cause,  if  you  can, 

why  the  said  A.  B.  should  not  have  such  relief  against 

you  as  is  claimed  by  the  said  daim,  or  why  such  order 

as  shall  be  just,  with  reference  to  the  claim,  should  not 

be  made ;  and  hereof  fail  not  at  your  peril.     Witness 

Ourself  at  Westminster  the  day  of  in 

the  year  of  Our  reign. 

[Thefollomng  memorandum  to  be  placed  at  the  foot,"] 

Appearance  to  be  entered  at  the  Record  and  Writ 
Clerks  OflSce  in  Chancery  Lane^  London ;  and  if  you 
n^lect  to  enter  your  appearance,  and  either  person- 
ally or  by  your  Counsel  appear  in  the  High  Court 
of  Chancery,  at  the  place  and  on  the  day  and  hour 
above  mentioned,  you  will  be  subject  to  such  order 
as  the  Court  may  think  fit  to  make  against  you  in 
yojr  absence,  for  payment  or  satisfaction  of  the  said 
claim,  or  as  the  nature  and  circumstances  of  the  case 
may  require. 


SCHEDULE  B.  (No.  2.) 

Victoria^  &C,  to  ,  greeting.  Summons  on 

Whereas  A,  B.  hath  caused  to  be  filed  a  claim  tificnte. 

against  (jD.)  claiming  &c.    [set  forth  only   the  claim ^ 
fciihout  the  introductory  statement'].     And  whereas  by 

d  2  an' 
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1850.        an  order  made  in  the  s^d  cause  dated  the  day  of 

,  it  was  ordered^ 

And  whereas  Mr.  ,  the  Master  to  whom  the 

said  order  stands  referred^  hath»  by  his  certificate  dated 
the  day  of  ,  certified  to  us»  that  you  ought 

to  be  a  party  to  the  said  cause^  and  to  be  served  with  a 
writ  of  summons  therein ;  therefore  We  comtoand  you, 
that  within  eight  days  after  service  of  this  writ  on  you, 
exclusive  of  the  day  of  such  service,  you  do  cause  an 
appearance  to  be  entered  for  you  in  Our  High  Court 
of  Chancery,  and  that  you  do  attend  the  proceedings  in 
the  said  cause  as  a  party  Defendant  thereto,  and  do  and 
observe  such  things  as  are  by  Our  said  Court  ordered 
and  directed  in  the  said  cause:  and  herein  fail  not. 
Witness,  &c. 

\^The  following  memorandum  to  be  placed  at  the  foot'] 

Appearance  to  be  entered  at  the  Record  and  Writ 
Clerks  OflSce,  Chancery  Lane,  London;  and  if  you 
neglect  to  appear,  the  proceedings  will  be  carried  on 
without  further  notice  to  you. 


SCHEDULE  B.  (No.  3.) 

Summons  to  Victoria,  &c.,  to  ,  greeting, 

revive.  »  &  o 

Whereas  A.  B.  hath  caused  to  be  filed  a  claim 

against  C  2>.,  claiming,  &c.   [set  forth  the  claim  ver^ 
batim,] 

And  whereas  the  said  A.B.  hath  departed  this  life, 
[or  become  bankrupt]  [or  as  the  case  may  be],  whereby 
the  said  suit  liath  become  abated  [or  defective],  and 

\^G.  H. 
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G,  H.  is  now  the  legal  personal  representative  [or  as*  1850. 
tignee]  of  the  said  A.  B.^  and  as  such,  claims  to  be  en- 
titled to  revive  \or  carry  <m\  the  said  suit ;  therefore 
We  command  you,  the  said  C  D.y  that  within  eight 
days  after  the  service  of  this  writ  on  you,  exclusive  of 
the  day  of  such  service,  you  do  cause  an  appearance  to 
be  entered  for  you  in  Our  High  Court  of  Chancery, 
and  further,  that,  within  sixteen  days  after  such  ser- 
vice, you  do  shew  good  cause,  if  you  can,  why  the  suit, 
and  all  proceedings  thereunder,  should  not  be  revived 
against  you,  and  be  in  the  same  plight  and  condition,  as 
the  same  were  in  at  the  time  of  the  said  abatement 
thereof  \or  why  the  suit  and  proceedings  should  not  be 
carried  on  against  you  as  claimed^]     Witness,  &c. 

[The  following  memorandum  to  be  placed  at  tliefootJ] 

Appearance  to  be  entered  at  the  Record  and  Writ 
Clerks  Office  in  Chancery  Lane^  London ;  and  if  you 
desire  to  shew  cause,  you  arc  to  enter  a  caveat  at  the 
same  office  within  the  time  limited,  otherwise,  the  suit 
will  stand  revived,  or  may  be  carried  on,  without 
further  notice. 


SCHEDULE  B.  (No.  4.) 

•  

Form  of  Caveat  against  Revivor.  Caveat  against 

revivor. 
Between  A.  A,  Plaintiff. 

C  jD.,  Defendant. 

And  between  G.  H.y  Plaintiff. 

K.  Z.,  Defendant. 

The  said  K.  L.  objects  to  the  suit  in  the  PlnintifTs 
claim  mentioned  being  revived  [or  carried  ow]  against 
him  in  the  manner  claimed  by  the  Plaintiff. 
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1850. 
^-^v^*^  SCHEDULE  (C.) 

Form  of  or-        1.  Form  of  Order  for  Payment  of  a  Debt  or  Legacy. 
cler  to  pay 

o^admiS^      ^  Chancery. 

of  assets.  [Lord  Chancellor], 

["Vice-Chancellor  of  England^  or  Vicc-Chaucellor, 
naming  himly 
or, 
[Master  of  the  Bolls]. 

Date. 

Between  A.  B.,  PlaintiflF. 

C,  D.,  Defendant. 

Upon  motion  this  day  made  unto  this  Court  by  Mr. 
of  Counsel  for  the  Plaintiff,  and  upon  hearing 
Mr.  of  Counsel  for  the  Defendant  [or  upon  reading 

a  certificate  of  an  appearance  having  been  entered  hy  the 
Defendant^  \or  upon  hearing  an  affidavit  of  service 
upon  the  Defendant  of  the  writ  of  summons  issued  in 
this  cause]^  and  upon  reading  the  claim  filed  in  this 
cause  on  the  day  of  [and  an  affidavit 

of  filed  in  this  cause\  [or  the  Defendant  hy  his 

Counsel  admitting  assets  of  the  testator  or  intestate  in  the 
said  claim  named]^  this  Court  doth  order,  that  the  De- 
fendant do,  within  a  month  after  service  upon  him  of 
this  order,  pay  to  the  Plaintiff  the  sum  of  £  ,  to- 
gether with  interest  thereon,  at  the  rate  of  £  per 
cent,  per  annum,  from  the  day  of  to  the 
time  of  such  payment,  together  with  the  costs  of  this 
suit,  to  be  taxed  by  the  Taxing  Master  in  rotation. 


ORDERS  IN  CHANCERY.  lix 

1850. 

2.  Ffjrm  of  Order  on  Executor  or  Administrator  to  ac»   _  ]~^   ^  , 
^       ^  Order  to  take 

county  on  Claim  by  a  Creditor  of  Testator  or  Intestate,     administra- 
tion accounts. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England^  or  Vice-Chancellor, 

naming  Atm], 

■ 

or, 
[Master  of  the  Rolls]. 

Date. 

Between  A.  B.^  Plaintiff. 

C.  D.y  Defendant. 

Upon  motion,  &c  \as  in  Form  No.  L]  this  Court  doth 
declare,  that  all  persons  who  are  creditors  of  the  said 
testator  or  intestate  are  entitled  to  the  benefit  of  this 
order.  And  it  is  ordered,  that  it  be  refeiTed  to  the  Master 
of  this  Court  in  rotation  to  take  an  account  of  what  is 
due  to  the  Plaintiff,  and  all  other  the  creditors  of 

deceased,  the  testator  \or  intestate"]  in  the 
Plaintiff's  cLiim  named,  and  of  his  funeral  expenses. 
And  it  is  ordered,  that  the  Master  do  take  an  account 
of  the  personal  estate  of  the  said  testator  \or  intestate'] 
come  to  the  hands  of  the  said  Defendant,  his  executor 
[or  administrator'jy  or  to  the  hands  of  any  other  person 
or  persons  by  his  order  or  for  his  use.  And  it  is  or- 
dered, that  the  said  testator's  [or  intestate's]  personal 
estate  be  applied  in  payment  of  his  debts  and  funeral 
expenses  in  a  due  course  of  administration.  And  this 
Court  doth  reserve  the  consideration  of  all  further 
directions,  and  of  the  costs  of  this  suit,  until  after  the 
said  Master  shall  have  made  his  report 
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1850. 

qI^Z^^"^        3-  Farm  of  Order  to  CLCcount  on  Claim  by  a  Legatee. 

account  in  -|-     ^. 

legatee's  suii.        In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England^  or  Vice-Chancellor^ 
naming  Aim], 
or, 
[Master  of  the  Rolls]. 

Date. 

Between  A.  B.,  a  legatee  of         ^ 

deceased  -       J  Plaintiff. 

C.  D.  Defendant. 

Upon  motion,  &c  [as  in  Form  No,  1.]  this  Court  doth 
declare,  that  all  persons  who  are  legatees  of  the  said 
testator  are  entitled  to  the  benefit  of  this  order.  And 
it  is  ordered,  that  it  be  referred  to  the  Master  of  this 
Court  in  rotation,  to  take  an  account  of  the  personal 
estate  not  specificaUy  bequeathed  of 
deceased,  the  testator  in  the  Plaintiff's  clium  named, 
come  to  the  hands  of  the  Defendant,  or  to  the  hands  of 
any  other  person  or  persons  by  his  order  or  for  his  use. 
And  it  is  ordered,  that  the  said  blaster  do  take  an  ac- 
count of  the  said  testator's  debts,  funeral  expenses,  and 
of  the  legacies  given  by  his  wilL  And  it  is  ordered, 
that  the  ssdd  testator  s  said  personal  estate  be  applied  in 
payment  of  his  funeral  expenses  and  debts  in  a  due 
course  of  administration,  and  then  in  payment  of  his 
lesracies.  And  this  Court  doth  reserve  the  considera- 
tion  of  all  further  directions,  and  of  the  costs  of  this 
suit,  until  after  the  said  Master  shall  have  made  his 
report. 


ORDERS  IN  CHANCERY.  Ixi 

1850. 
4.  Form  of  Order  to  account,  on  Claim  by  a  Besiduary  q^1I^~^ 

Legatee,  or  one  of  several  Residuary  Legatees.  account  in 

suit  by  re- 
siiluary 
In  Chancerj%  legatee. 

[Lord  Chanccllor.J 

[Vice-Chancellor  of  England,  or  Vicc-Chanccllor, 

naming  him], 

or, 

[Master  of  the  Rolls]. 

Date. 

Between  A.  B.,  a  residuary         i 
legatee  of  deceased     J  Plaintiff. 

CD.  -  "  Defendant. 

Upon  motion,  &c  [as  in  Form  No,  1.]  this  Court 
doth  declare,  that  all  the  residuary  legatees  named  or 
described  in  the  will  of  deceased,  the 

testator  named  in  the  Plaintiff's  claim,  are  entitled  to 
the  benefit  of  this  order,  and  to  attend  the  proceedings 
under  the  same  before  the  Master;  and  it  is  referred 
to  the  Master  to  enquire  and  state  to  the  Court,  who 
were  the  residuary  legatees  of  the  testator  living  at  the 
time  of  his  death,  and  whether  any  of  them  arc  since 
dead,  and  if  dead,  who  is  or  arc  their  legal  personal 
representative  or  representatives;  and  if  the  ]VIastcr 
shall  find  that  all  such  residuary  legatees,  or  their  legal 
personal  representatives  have  been  duly  served  with 
writs  of  summons,  he  is  to  proceed  to  take  an  account, 
^c.  \as  in  No.  3.  to  the  emt]. 


bdi  OBDEES  IN  CHANCERY. 

1850. 

Q^ll^~^     5«  J^<ww»  of  Order  to  account  on  Claim  by  the  next  of 

account  in  Kiny  or  one  of  the  next  of  Kin,  of  an  Intestate. 

suit  by  next 

^^^"-  In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  JEngland,  or  Vice-Chancellor, 

naming  hirn], 

ory 

[Master  of  the  Bolls]. 

Date. 

Between  A.  B.y  Plaintiff. 

(7.  D.y  Defendant. 

Upon  motion,  &c.  \as  in  Form  No.  1.]  this  Court 
doth  declare,  that  all  the  next  of  km  according  to  the 
statutes  of  distribution  of  the  intes- 

tate named  in  the  Plaintiff's  claim,  arc  entitled  to  the 
benefit  of  this  order,  and  to  attend  the  proceedings 
before  the  Master  under  the  same.  And  it  is  referred 
to  the  IVIaster  of  this  Court  in  rotation  to  inquire  and 
state  to  the  Court,  who  were  the  next  of  kin,  according 
to  the  statute  of  distribution,  of  the  said 
living  at  the  time  of  his  decease,  and  whether  any  of 
them  are  since  dead,  and  if  dead,  who  is  or  arc  their 
legal  personal  representative  or  representatives ;  and  if 
the  said  Master  shall  find  that  such  next  of  kin  have 
been  duly  served  with  writs  of  summons  to  attend  the 
proceedings  before  him  under  this  Order,  then  it  is  or- 
dered, that  it  be  referred  to  the  said  Master  to  take  an 
account  of  the  said  intestate's  personal  estate  [usual  ac^ 
counts  of  personal  estate^  debts,  and  funeral  expenses,  8fc., 
as  in  Form  No.  3.]. 


ORDERS  IN  CHANCERY.  bdu 

1850. 

6.  Farm  of  Order  for  Account  of  Personal  Estate  of  a  order  to 

Deceased  Person,  on  the  Claim  of  the  Executor  or  account  in 

•^  suit  by  exc- 

Administrator.  cutor. 

In  Chancery. 
[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor, 
naming  Aim], 
or, 
[Master  of  the  Rolls]. 

Date. 

Between  A,  B,,  Plaintiff. 
C.  D.,  Defendant. 

Upon  motion,  &c.  [as  in  Form  No.  1.]  this  Court 
doth  declare,  that  all  persons  interested  in  the  personal 
estate  of  the  said  testator  [or  intestate"]  are  entitled  to 
the  benefit  of  this  order.  And  it  is  ordered,  that  it  be 
referred  to  the  Master  to  take  an  account  of  the  tes- 
tator's [or  intestate^s]  personal  estate  possessed  by  the  ' 
Plmntiff  or  by  any  other  person  by  his  order  or  for  his 
use,  and  also  to  take  an  account  of  the  testator's  [or 
intestate^s']  funeral  expenses,  debts,  and  legacies ;  and 
it  is  ordered,  that  such  personal  estate  be  applied  in  a 
due  course  of  administration  in  payment  of  such  funeral 
expenses,  debts,  and  legacies ;  and  any  further  direc- 
tions which  may  be  necessary  are  hereby  reserved,  &c. 


Ixiv  ORDERS  IN  CHANCERY. 

1850. 
Q^^  7.  Form  of  Order  of  Foreclosure,  on  Claim  by  a  legal 

foreclosure.  or  equitable  Mortgagee. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor, 
naming  him\, 
or, 
[Masterof  the  Rolls]. 

Date. 

Between  A.  B.,  Plaintiff. 
C  D.,  Defendant. 

Upon  motion,  &c.  [as  in  F.orm  No.  1.]  this  Court 
doth  order,  that  it  be  referred  to  the  Master  of  this 
Court  in  rotation,  to  take  an  account  of  what  is  due  to 
the  Plaintiff  for  principal  and  interest  on  the  mortgage 
[or  equitable  mortgage']  in  the  Plaintiff's  claim  men- 
tioned.    And  it  is  ordered,  that  it  be  referred  to  tJie 
Taxing  Master  in  rotation  to  tax  the  Plaintiff  his  costs 
of  this  suit.     And  upon  the  Defendant  paying  to  the 
Plaintiff  what  shall  be  reported  due  to  him  for  principal 
and  interest  as  aforesaid,  together  with  the  said  costs 
when  taxed,  within  six  months  after  the  said  Master 
shall  have  made  his  report,  at  such  time  and  place  as 
the  said  Master  shall  appoint,  it  is  ordered,  that  the 
Plaintiff  [do  reconvey  the  mortgaged  premises   in    the 
Plaintiff ''s  affidavit  of  claim  mentioned,  free  and  clear  of 
all  incumbrances  done  by  him,  or  any  claiming  by,  from, 
or  under  him,"]  and  do  deliver  up  nil  deeds  and  writings 
in  his  custody  or  power  relating  thereto,  upon  oath,  to 
the  said  Defendant,  or  to  whom  he  shall  appoint.     But 
in  default  of  the  Defendant  paying  unto  the  Plaintiff 
such  principal,  interest,  and  costs  as  aforesaid,  by  the 
time  aforesaid,  it  is  ordered,  tliat  the  Defendant   [do 
stand  absolutely  debarred  and  foreclosed  of  and  from  all 

equity 
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tqtuty  of  redemption  of,  ifiy  and  to  the  said  mortgaged  1850. 
premises]  do  convey  to  the  Plwntiff  the  premises  com- 
prised in  the  equitable  mortgage  in  the  Plaintiff's  affi- 
^vit  of  claim  mentioned,  free  and  clear  of  all  right, 
title,  interest,  and  equity  of  redemption  of,  in,  and  to 
the  said  premises ;  and  the  Master  is  to  settle  the  con- 
veyance if  the  parties  differ  about  the  same. 


^»  I^crm  of  Order  of  Sale,  on  Claim  by  a  legal  or  equi-  Order  for  sale 
table  Mortgagee  or  Person  entitled  to  a  Lien.  estate/*^* 

In  Chancery. 

[Lord  Chancellor], 

Vice-Chancellor  of  England,  or  Vice-Chancellor, 
naming  him], 
or, 
[Master  of  the  Rolls]. 

Date. 

Between  A.  B.,  Plaintiff. 
(7.  D.,  Defendant. 

Tjpon  motion,  &c.  [as  in  Form  No.  1.]  this  Court  doth 
^^er,  that  it  be  referred  to  the  Master  of  this  Court  in 
'Citation  to  take  an  account  of  what  is  due  to  the  Plain- 
tiff for  principal  and  interest  on  the  mortgage  {or  equi" 
^^le  mortgage  or  lieri]  in  the  Plaintiff's  claim  mentioned. 
•^Tid  it  is  ordered,  that  it  be  referred  to  the  Taxing 
^^ster  in  rotation  to  tax  the  Plaintiff  his  costs  of  this 
BUit.    And  upon  the  Defendant  paying  to  the  Plaintiff 
^Wt  shall  be  reported  due  to  him  for  principal  and  in- 
terest as  aforesaid,  together  with  the  said  costs,  within 
BIX  months  after  the  said  Master  shall  have  made  his 
report,  at  such  time  and  place  as  the  said  Master  shall 
appoint,  it  is  ordered,  that  the  Plaintiff  \do  reconvey 

the 
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1850.  tlie  mortgaged  premises  in  the  Plaintiff^s  affidavit  of 
claim  mentioned^  free  and  clear  of  all  incumbrances  done 
by  himy  or  any  claiming  by,  from,  or  under  Atm,]  and  do 
deliver  up  all  deeds  and  writings  in  bis  custody  or 
power  relating  thereto,  upon  oath,  to  the  Defendant, 
or  to  whom  he  shall  appoint;  but  in  default  of  the 
Defendant  paying  to  the  Plaintiff  such  principal,  in- 
terest, and  costs  as  aforesaid,  by  the  time  aforesaid, 
then  it  is  ordered,  that  the  said  mortgaged  premises  [or 
the  premises  subject  to  the  said  equitable  mortgage  or  lien"] 
be  sold,  with  the  approbation  of  the  said  Master :  And 
it  is  ordered,  that  the  money  to  arise  by  such  sale  be 
paid  into  Court  to  the  end  that  the  same  may  be  duly 
applied  in  payment  of  what  shall  be  found  due  to  the 
Plaintiff  for  principal,  interest,  and  costs  as  aforesaid ; 
and  this  Court  doth  reserve  the  consideration  of  all 
further  directions  until  after  the  said  Master  shall  have 
made  his  report. 


Order  for  9.  Form    of  an   Order  for  Redemption   on    Claim    by 

redemption.  p^^^^  ^^.^^^^  ^^  ^^j^^^^ 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor, 
naming  hini\, 

OTy 

[Master  of  the  Rolls]. 

Date.  ' 

Between  A.  i?..  Plaintiff. 
C  Z>.,  Defendant. 

Upon  motion,  &c.  \as  in  Form  No.  1.]  this  Court  doth 
order,  that  it  be  referred  to  the  Master  in  rotation  to 
take  an  account  of  what  is  due  to  the  Defendant  for 

principal 
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principal  and  Interest  on  his  mortgage  [or  equitable        1850. 
mortgage  or  lien\  in  the  Plaintiff's  claim    mentioned. 
And  it  is  ordered^  that  it  be  referred  to  the  Taxing 
Master  in  rotation  to  tax  the  Defendant  his  costs  of 
this  suit.     And  upon  the  Plaintiff  paying  to  the  De- 
fendant what  shall  be  reported  due  to  him  for  principal 
*  and  interest,  tc^ether  with  such  costs,  when  taxed, 
within  six  months  after  the  said  Master  shall  have 
made  his  report,  at  such  time  and  place  as  the  said 
Master  shall  appoint,  this  Court  doth  order,  that  the 
Defendant  do  reconvey  the   mortgaged  premises   \or 
deUver  up  possession  of  the  property  subject  to  the  equitable 
mortgage  or  lieti]  in  the  Plaintiff's  claim  mentioned, 
free  and  clear  from  all  incumbrances  done  by  him,  or 
any  claiming  by,  from,  or  under  him,  and  do  deliver  up 
all  deeds  and  writings  in  his  custody  or  power  relating 
thereto,  upon  oath,  to  the  Plaintiff  or  to  whom  he  shall 
appoint,  but  in  default  thereof  the  Plaintiff's  said  claim 
is  to  stand  dismissed  out  of  this  Court,  with  costs,  to 
be  taxed  by  the  said  Taxing  Master,  and  to  be  paid  by 
the  Plaintiff  to  the  Defendant. 


10.  Form  of  Order  of  Reference  of  Title,  on  Claim  of    Order  for 
Person  seeking  Specific  Performance^  formance. 

In  Chancery. 
[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor, 
naming  Aim], 
or, 
[Master  of  the  Rolls]. 

Date. 

Between  A.  B.,  Plaintiff. 
C.  J>.  Defendant. 

Upon  nu)tion,  &C  [as  in  Form  No,  1.]  this  Court  doth 

order, 
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1850.  order,  that  it  be  referred  to  the  Master  of  this  Court  in 
rotation  to  inquire  whether  a  good  title  can  be  made  to 
the  property  comprised  in  the  agreement  in  the  said 
Plaintiff's  claim  mentioned.  And  in  case  the  said  Master 
shall  be  of  opinion  that  a  good  title  can  be  made,  it  is 
ordered,  that  he  do  state  at  what  time  it  was  first  shewn 
that  such  good  title  could  be  made ;  and  this  Court  doth 
reserve  the  consideration  of  all  further  directions,  and  of 
the  costs  of  this  suit,  until  after  the  said  Master  shall 
have  made  his  report. 


Order  to  take   H.  Form  of  Order  for  an  Account  of  Partnership  DeaU 
accounts.  ^^^^  ^^  TransactionSy  on  Claim  of  Person  entitled 

to  the  Account. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor, 
naming  Atm], 
or, 
[Master  of  the  Rolls]. 

Date. 

Between  A.  B.,  Plaintiff. 
C.  jD.,  Defendant. 

Upon  motion,  &c.  [as  in  Form  No.  1.]  this  Court 
doth  order,  that  it  be  referred  to  the  Master  of  this 
Court  in  rotation  to  take  an  jaccount  of  the  partnership 
dealings  and  transactions  between  the  Plaintiff  and  the 
Defendant,  from  the  day  of  : 

And  it  is  ordered,  that  what,  upon  taking  the  said  ac- 
count, shall  be  found  due  from  either  of  the  said  parties 
to  the  other  of  them,  be  paid  by  the  party  from  whom 
to  the  party  to  whom  the  same  shall  be  found  due; 

[and 


ORDERS  IN  CHANCERY.  Ixix 

[and  this  Court  doth  rOserye  the  consideration  of  all        1850. 
farther  directions,  and  of  the  costs  of  this  suit,  until 
after  the  said  Master  shall  have  made  his  report.] 


12.  Fofrm  of  an  Order  on  Claim  by  a  Person  claitning  to  Order  that 

use  the  Name  of  his  Trustee.  ^^^  J^g 

trustee's 
In  Chancery,  name. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England^  or  Vice-Chancellor, 

naming  Aim], 

or, 

[Master  of  the  Rolls]. 

Date. 

Between  A.  B.y  Plaintiff. 

(7.  jD.,  Defendant. 

Upon  motion,  &c.  [as  in  Form  No.  1.]  this  Court  doth 
order,  that  the  Plaintiff  be  at  liberty  to  use  the  name  of 
the  Defendant,  in  prosecuting  the  action  at  law  in  the 
Plaintiff's  claim  mentioned,  on  indemnifying  the  De- 
fendant against  the  costs  of  such  action.  And  it  is  or- 
dered, that  it  be  referred  to  the  Master  of  this  Court 
in  rotation  to  settle  the  indemnity  to  be  given  by  the 
Plaintiff  to  the  Defendant,  in  case  the  parties  differ 
about  the  same. 
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Order  to 
appoint  new 
trustees. 


[To  be  omitted 
in  the  case  of 
infants  or 
charities.] 

[To  be  omit- 
ted where  the 
Defendant  is 
continued  a 
trustee.] 


13.  Form  of  Order,  on  ClaiMfor  the  Appointment  of  new 

Trustees. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor, 
naming  him^, 
or, 
[Master  of  the  EoUs]. 

Date. 

Between  A.  B.,  Plaintiff, 

C  D.j  Defendant. 

Upon  motion,  &c.  [as  in  Form  No.  1.]  this  Court 
doth  order,  that  it  be  referred  to  the  Master  of  this 
Court  in  rotation  to  appoint  proper  persons  to  be 

new  trustees  under  the  indenture  [or  will  or  other  instru-- 
ment]  in  the  Plaintiff's  claim  mentioned,  in  the  place 
of  [or  to  act  in  conjunction  with^  the  Defendant.  And 
it  is  ordered,  that  the  Defendant  do  convey  [assign  or 
transfer]  the  trust  fund  or  property  [referring  to  it]  to 
such  new  trustees  [or  so  as  to  vest  the  same  in  such 
new  trustees  jointly  with  himself],  upon  the  trusts  of  the 
said  indenture  [or  will  or  other  document],  or  such  of 
them  as  are  now  subsisting  and  capable  of  taking  effect, 
and  they  are  to  declare  the  trust  thereof  accordingly, 
such  conveyance  [or  assignment]  to  be  settled  by  the 
said  Master,  in  case  the  parties  differ  about  the  same. 
[And  it  is  ordered,  that  the  Defendant  do  deliver  over  to 
such  new  trustees  all  deeds  and  writings  in  his  custody 
or  power  relating  to  the  said  trust  property]  . 

COTTENHAM,  C. 

Lanodale,  M.  K. 
Lancelot  Shadwell,  V.  C.  E. 
J.  L.  Knight  Bruce,  V.  C. 
James  Wigram. 
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GIBBINS  V.  THE  BOARD   OP   MANAGE-    J^br.  13.  ii 
MENT  of  the  NORTH  EASTERN  METRO- 
POLITAN ASYLUM  DISTRICT. 


T 


HIS  suit  was  instituted  by  the  vendor  against  the  A*a  agent 

Defendants  to  compel  the  specific  performance  of  « [^  d?rected 

a  contract  for  the  sale  of  some  property.     The  contract  ^^  ^^'^^  y^^ 

relied  on  was  substantially  as  follows:  —  After  some  niises 3000/.,** 

n^otiation^  the  Defendants'  agent,   on  the   15th  of  *;?•    "Jvl]?" 

January  1846,  wrote  to  the  Plaintiff's  agent  as  follows :  accept  your 

-"  I  am  directed  by  the  Board  of  Management  of  the  aj^^^^c^jf S^^^ 

North  Eastern  Metropolitan  Asylum  District,  in  re-  enclosed,  sign 

ference  to  your  letter  of  the  26th  of  November  last,  to  we  *nu^**  • 

offer  YOU  for  the  premises  therein  referred  to  the  sum  receipt  of  the 

P  deposit,  sign 
^'   you  a  copy." 
B.  filed  a  bill 
lor  ipecific  performance,  and  A,  did  not  produce  the  enclosure.    Held,  that  the 
two  letters  constituted  a  valid  contract,  intended  to  be  carried  into  effect  by  the  en- 
closure ;  and  that,  though  it  did  not  appear  that  the  enclosure  had  been  approved 
ofy  still  that  this  did  not  affect  the  prior  valid  contract. 

Vol.  XL  B 
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1847.        of  3000/.,  which  sum  is  to  include  the  tank  and  its  ap- 
^^r^"^^^^*^     purtenances,  together  with  the  house  fixtures.     I  say 

r.  3000t" 

The  North 
Eastern  Me- 
tropolitan       The  Plaintiiff's  agent,  on  the  16th  of  January  1846, 

DisTRWT.  returned  the  following  answer :  —  "In  reply  to  yours 
of  yesterday,  we  beg  to  inform  you  we  accept  your 
offer  for  the  estate  at  Mile  End,  If  you  approve  of  the 
enclosed,  sign  the  same,  and  on  the  receipt  of  the  de- 
posit, we  will  sign  you  a  copy.** 

As  to  this  enclosure,  the  bill  alleged,  that  in  the 
letter  was  enclosed  a  memorandum  in  writing  to  be 
signed  by  the  Defendants'  agent,  embodying  in  more 
formal  words  the  terms  of  the  said  contract,  and  that 
it  was  in  the  hands  of  the  Defendants. 

There  was  some  further  correspondence  as  to  the 
payment  of  the  purchase  money,  the  abstract  and  com- 
pletion &C.,  in  the  course  of  which  the  expressions  ''  so 
soon  as  you  enter  into  an  agreement,"  **  considering 
your  negotiation  is  with  a  public  body,"  casually  occurred, 
and  which  were  much  relied  on,  as  shewing  that  the 
agreement  was  not  final,  but  rested  in  treaty  only.  It 
is,  however,  unnecessary  to  set  out  this  correspondence, 
as  the  Court  considered,  upon  the  whole,  that  it  did  not 
affect  or  control  the  previous  letters.  Afterwards  the 
parties  disagreed  as  to  the  terms  of  a  more  formal  agree- 
ment,  and  the  nature  of  the  title,  and  this  bill  was  filed 
by  the  vendor  for  a  specific  performance  of  the  contract. 

The  Defendants,  in  their  answer,  admitted  that  the 
letter  of  the  16th  of  January  enclosed  a  memoran- 
dum of  agreement  in  writing,  which  was  in  their 
hands;  but  they  denied  that  the  said'  memorandum 
embodied  in  more  formal  words  the  terms  of  the  pro- 
posed 
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posed  contract^  no  terms  haying,  as  they  said,  in  truth,        1847. 
been  arranged  or  agreed  upon,  save  as  regarded  the     ^T^^^"^ 
price  to  be  given  for  the  said  premises,  and  the  tune  v. 

when  the  same  was  to  be  completed.     The  Defendants  eastern  Mb- 
maiated  that  no  written  contract  had  ever  been  signed,   tropolitan 

AevY  fjmff 

and  that  the  terms  and  conditions  of  such  contract  had     District. 
never  been  arranged  or  agreed  upon. 

The  enclosure  contained  in  the  letter  was  not  proved 
m  the  cause  or  produced  by  the  Defendants  at  the 
hearing. 

Mr.  Turner  and  Mr.  Glasse  for  the  Plaintiff.  The 
letter  of  the  15th  of  January  expressed  a  distinct  offer 
of  300O7.  for  the  premises,  and  the  answer  of  the  16th 
was  equally  distinct^  —  "we  accept  your  offer.**  This 
constituted  a  valid  binding  contract,  which  this  Court 
will  enforce.  The  enclosure  contained  in  the  latter 
ktter  was  a  more  formal  mode  of  expressing  the  same 
contract,  and  neither  the  non-acquiescence  in  that  in- 
atnunent  nor  the  subsequent  negotiation  in  any  way 
aflPected  the  prior  complete  contract ;  for  where  there  is 
an  existing  agreement  by  letter,  the  law  will  prescribe 
and  regulate  the  terms  of  the  more  formal  instrument, 
FowkY*  Freeman  (a):  as  it  does  where  conveyances  to 
lie  Bubflequently  settled  are  referred  to  in  the  contract. 

Mr.  Willcoch  and  Mr.  J.  J.  Jervis  contr^  There  is  no 
final  binding  contract  between  the  parties :  the  letter  of 
the  16th  of  January  was  a  mere  conditional  acceptance, 
dependent  on  the  Plaintiff's  approving  of  the  enclosed 
contract  and  signing  it.  That  the  whole  rested  in  treaty 
is  shewn  by  the  subsequent  correspondence,  where  it  is 
called  a  **  negotiation."  The  Court  cannot  supply  the 
tenns  of  the  contract  not  signed  by  the  parties. 

B  2  Mr. 
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1847.  Mr.  Turner  in  reply. 


GiBBINS 
V, 

The  North 

Eastern  Mb* 

tropolitan 

Asylum 

District* 


The  Master  of  the  Bolls* 

Agreements  entered  into  in  this  manner  by  a  mere 
correspondence,  and  without  the  formalities  so  neces- 
sary for  the  protection  of  both  parties,  seldom  prove 
satbfactory.  I  do  not  find  that  this  case  presents 
an  exception  to  the  general  rule.  However,  such 
agreements  have  constantly  been  sustained  by  the. 
Court. 


Here  a  negotiation  was  entered  into  for  the  purchase 
of  the  Phdntiff's  property,  and,  on  the  15th  oi  January 
1846,  a  letter  is  written  by  the  Defendants'  agent  in 
which  he  says :  "  I  am  directed  to  offer  you  for  the 
premises  referred  to,  3000i  &c  I  say  3000/.'*  The 
price  is  here  emphatically  stated  to  be  30007.  The 
answer  to  this  letter,  which  is  dated  the  16  th  of  January, 
commences  thus :  "  In  reply  to  yours  of  yesterday,  we 
beg  to  inform  you  we  accept  your  offer  for  the  estate 
at  Mile  End^^  So  far  the  matter  is  clear,  for  there  is 
a  distinct  offer  and  a  distinct  acceptance  of  that  offer ; 
and  there  can  be  no  doubt,  that,  according  to  the  law 
of  this  Court,  this  would  constitute  a  valid  contract, 
the  sum  of  3000/.  bebg  dbtinctly  offered,  and  distinctly 
accepted. 

I  do  not  think  that  this  proposition  has  been  denied  ; 
but  the  letter  of  acceptance  proceeds,  "  If  you  approve 
of  the  enclosed,  sign  the  same,  and,  on  the  receipt  of  the 
deposit,  we  will  sign  you  a  copy."  What  is  the  meaning 
of  this  ?  Is  it  to  contnwHct  the  first  part  of  the  letter  ? 
Does  it  mean  that  we  accept  the  offer,  but  reject  it  un- 
less you  sign  the  enclosed  memorandum  ?  Or  rather  is 
it  not  an  acceptance  and  a  proposal  of  a  more  formal 

mode 
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mode  of  carryiDg  the  acceptance  into  execution  ?  If  the       1847. 
latter  be  the  meaning,  then,  according  to  the  authority     ^^S!^ 
produced,  this  would  not  destroy  the  contract.     If  it  v. 

was  a  mode  of  carrying  a  contract  into  effect,  it  did  not  easter^*mi1- 
alter  the  existing  contract,  though  the  proposed  mode   tbopolitan 

ASTLUM 

was  different  from  that  which  the  law  would  direct ;     District. 
for  where  there  is  a  contract^  the  law  prescribes  the 
mode  of  its  performance. 

The  case  is  not  very  satisfactory ;  but  I  am  of  opinion 
that  there  was  a  contract  amounting  to  this :  '^  I  ac- 
cept your  offer,  and  I  propose  to  carry  the  contract 
into  effect  by  the  enclosed.  If  you  approve  of  it,  we 
will  sign  you  a  copy.**  If  it  was  really  intended  that 
some  other  term  should  be  added,  it  is  very  unsatisfac- 
tory to  think  that  the  parties  have  not  informed  the 
Court  what  it  was.  The  parties  themselves  have  pro- 
ceeded on  the  notion  of  there  being  a  contract,  but 
having  disputed  about  the  title  to  be  made  out,  these 
proceedings  are  instituted. 

I  must  hold  that  there  was  a  contract,  and  make  a 
decree  for  the  Plaintiff. 

Mr.  WiUcoch  There  must  be  the  common  decree, 
whether  the  Plaintiff  has  a  good  title^  and  when  it  was 
first  shewn. 

The  Master  of  the  Bolls. 

No.  Here  the  contract  itself  has  been  disputed,  and, 
therefore,  I  must  not  direct  an  enquiry  as  to  when  the 
title  was  first  shewn.  That  is  the  common  direction  in 
a  decree  where  the  title  alone  is  in  dispute.  Declare 
that  the  Plidntiff  is  entitled  to  the  specific  performance 
of  the  agreement  contained  in  the  two  letters,  and  refer 

J?  3  it 
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1847.       i^  to  the  Master  to  ascertain  whether  a  good  title  can 
^'^T^'^'^^     be  made* 

GlBBINS^ 


V. 

The  North 


Eastern  Mb-      Note. — The  Master  reported  in  favour  of  the  title,  and  a  decree 

TROPOIjITAN 

AsTLUU       ^^  made,  with  costs,  on  the  17th  of  November  1848.  • 

PlSTRICT. 


.   •  ^   ^ 


November  22.  CHAMBERS  V.  HOWELL. 

» 

J 

A  trader  di-      riiHIS  case  came  on   to  be  heard  on  the  validity, 

trustees  Ind  ^  ^^*  ^^  ^^  pleas  to  the  bill  put  in  by  several 

executors,         Pefendants. 
with  all  con- 
venient speed,    * 

to  sell  and  The  bill  Stated,  thAt  the  testator  Isaac  James  carried 

convert  into  _.  ,  ,,        .,n  /.iT^i*-! 

money  his  re-  on  business  m  partnership  with  four  of  the  Defendantssi 

but"h7  ro^'^'  H(^elU  Gillett,  Stroud  and  Lee,  and  that,  by  his  will, 

vided,  that  }^Q    gave  the  residue  of  his  estate  to  Levesque  and 

case^of  an  ^^^^ot,  upon  trust,  with  all  convenient  speed,  after  his 

substantial  decease,  to  make  sale  of  and  convert  into  money  all  such 

reason)  seven  . 

years  might  be   •  parts 

allowed  for  withdrawing  his  capital  from  the  business  in  which  he  was  a  partner. 
Parties  beneficially  interested  under  the  will,  filed  their  bill  against  the  surviving 
partners  and  the  legal  personal  representatives,  insisting  that  the  administratrix 
nad  improperly  allowed  the  testatoi^s  capital  to  remain  in  the  business  beyond  die 
prescribed  period,  and  asking  to  have  a  share  in  the  profits  made  while  the  capital 
remained  in  the  business.  The  Defendants  pleaded,  that  before  the  testator's  deaths 
the  partners  made  a  valuation,  when  the  share  of  the  testator  appeared  to  be 
63,000/. ;  that  a  year  after  his  death,  it  was  agreed  between  the  surviving  partners 
and  the  administratrix,  that  the  new  firm  *'  should  take  to  "  the  whole  stock,  on  pay- 
ment to  her  of  63,000/.,  and  should  become  purchasers  of  the  testator's  share  at 
that  sum  ;  that  they  gave  her  a  bond  for  40,000/.,  and  placed  the  residue  at  her 
disposal,  which  was  drawn  out  from  time  to  time  at  her  pleasure.  It  appeared 
that  the  capital  had  not  been  finally  withdrawn  till  1845.  By  the  plea  they  insisted, 
that  they  had  thus  become  purchasers  of  the  share,  for  valuable  consideration  and 
without  notice  of  the  trusts  of  the  will.  Held  that  this  was  a  valid  defence  to  the 
claim  to  participate  in  the  profits. 

There  is  no  such  principle  in  equity  that  surviving  partners  cannot  become  pur- 
chasers, from  the  representatives,  of  the  share  of  a  deceased  partner. 

Where  a  testator  prescribes  a  time  for  realizing  his  share  in  a  trading  concern  in 
which  he  is  a  partner,  and  his  l^al  personal  representative  extends  that  time  to  the 
surviving  partners,  who  have  notice  of  the  trusts,  the  transaction  is  not  so  entilrelj 
vitiated,  as  to  make  the  surviving  partners  accountable  for  the  subsequent  profits. 
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parts  of  his  said  residuary  estate  and  effects  as  should  not 
consist  of  money  or  securities  for  money ;  and  call  in 
and  compel  payment  of  such  parts  thereof  as  should 
consist  of  money  out  upon  security  at  interest  or  other- 
wise, and  also  collect  and  get  in  all  book  and  other 
debts  and  monies  owmg  or  belonging  to  him  at  the 
time  of  his  decease^  in  such  manner  as  they  should 
think  fit.  He  directed  the  produce  to  be  invested  in 
the  funds,  and  held  in  trust  for  his  wife  Belinda  Jamei 
durante  vidmtate  for  the  midntenance  &c  of  herself  and 
their  children,  and  ^terwards,  on  certain  trusts,  for  hi^ 
children  and  grandchildren. 


J847. 


Chaubbrs 

V. 
flowBLL. 


BGs  will  contained  the  following  "proviso:  — "Pro- 
vided also,  and  my  will  is,  that,  notwithstanding  the 
general  directions  hereinbefore  given  for  the  imme* 
cGate  sale  and  conversion  into  money  of  my  personal 
estate  and  effects,  the  term  of  three  years  or  a  longer 
period,  not  exceeding  seven  years,  (provided  any  sub- 
standal  reason  shall  be  given  for  so  lengthening  .th^ 
said  term,)  to  commence  from  Michaelmas-day  next  after 
my  decease,  shall  be  allowed  by  my  executors  for  getting 
in  or  withdrawing  my  diare  of  the  capital^  stock  in 
trade,  debts  and  effects,  employed  in  or  belon^ng  or 
owing  to  the  partnership  now  subsisting  and  carried  on 
under  the  firm  of  Howell,  James,  Gillett,  Stroud  and  Lee, 
but  so  that  my  said  share  of  capital  shall  continue  to  bear 
interest,  as  it  now  does,  at  the  rate  of  5L  per  cent  per 
annum,  so  long  as  the  same  or  any  part  thereof  shall 
remain  in  the  said  concern.''  The  testator  appointed 
Levesque  and  £ttiot  executors  of  his  wilL 

The  testator  died  in  October  1828,  and  the  executors 
having  renounced  probate,  admimstration  was  granted 
to  his  widow  Belinda  James. 


B  4 


The 
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1847.  The  bill  alleged,  that  Belinda  James  had  allowed  the 

^^"^^^""^■^     capital  of  the  testator  to  remain  in  the  partnership  con- 
Chambers 

V.  cem  till  her  death  in  August  1837,  without  any  sub- 

HowKLL*  gtantial  reason,  and  that  it  was  her  duty  to  have  with- 
drawn it,  at  all  events  before  the  expiration  of  the  sevea 
years,  expiring  in  September  1836. 

In  June  1838,  Howell  (the  partner)  and  Levesque  be- 
came legal  personal  representatives  both  of  the  widow^ 
and  of  the  testator,  and  the  testator's  share  continued 
for  many  years  in  the  trade. 

This  bill,  filed  by  grandchildren  of  the  testator  against 
the  surviving  partners,  Sedgwick  (who  had,  after  the 
testator's  death,  joined  the  concern)  and  others,  prayed 
an  account  of  the  testator's  personal  estate,  and  it  sought, 
in  substance,  to  recover  a  share  of  the  profits  from  the 
time  when  th'e  testator's  capital  ought  to  have  been  with- 
drawn, and  required  the  accounts  of  the  firm  to  be  set 
out. 

The  Defendants,  the  existing  partners,  severally  put 
in  pleas  to  the  following  effect :  That,  **  shortly  before 
the  death  of  the  testator,"  the  partners  made  a  valuation 
of  the  stock  in  trade  &c.  of  the  partnership,  and  it 
thereby  appeared  that  the  testator's  share  amounted  to 
63,96U  15*.  \d. ;  that,  on  the  Ist  of  September  1829, 
W.  Sedgwick  entered  into  partnership  with  the  surviving 
partners,  and  it  was  then  agreed  between  them  and 
Belinda  James  (the  administratrix)  that  the  new  firm 
*'  should  take  to  "  the  whole  stock  &c.  of  the  late  fimt 
and  the  profits  subsequent  to  the  testator's  death,  on 
payment  to  Belinda  James  of  the  sum  of  63,961/.  15*.  1^ 
and  interest  from  the  testator's  death,  and  should  become 
the  purchasers  of  the  testator's  share  of  the  said  capital 
and  of  the  said  profits  for  that  sum.    That  the  new  firm 

then 
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then  execated  to  her  a  bond  to  secure  the  payment  to       1847* 

her  of  40,000/.  on  the  Ist  of  September  1833  with  in-     iT*"^^""^^ 
'  ,  ,  "^  Chaubers 

terest,  and  they  paid  her  interest  on  the  whole  sum  of  v. 

63,961iL  15*.  Id.  from  the  testator's  death  to  the  1st  of  K^^*^*-^ 
September  1829,  and  placed  at  her  disposal  a  sum  of 
23,961/1  15*.  1(/.,  which  was  drawn  out  of  their  hands 
by  her,  from  time  to  time,  at  her  pleasure,  she  being 
allowed,  in  the  meantime,  interest  at  the  rate  of  6L  per 
cent,  per  annum,  upon  the  balance  from  time  to  time 
remaining  unpaid. 

The  plea  went  on  to  state  that  at  the  time  of  the 
execution  of  the  bond,  the  Defendants  had  no  notice  of 
the  trusts  of  the  wilL  The  Defendants  then  insisted, 
by  way  of  plea,  that,  by  the  means  aforesaid,  the  affairs 
of  the  said  late  firm  of  Hmoell  and  James  were  fully 
wound  up,  and  that  the  said  Belinda  James,  as  adminis- 
tratrix, ceased  to  have  any  share  in  the  business  carried 
on  by  the  sdid  firm  or  in  the  capital  thereof,  or  in  the 
guns  or  profits  thereof  subsequent  to  the  said  testator's 
death,  and  that  the  Defendants  became  purchasers,  for 
valuable  consideration  and  without  notice,  of  the  share 
of  the  testator  in  such  business  and  capital,  gains,  and 
profits.  The  pleas  were  accompanied  by  answers,  and 
it  appeared  from  that  of  Howell,  that  the  capital  had  not 
been  completely  and  finally  withdrawn  until  June  184a# 

The  pleas  now  came  on  for  argument. 

Mr.  Kindersley  and  Mr.  S.  Prescott  White  for  the 
Defendants.  These  pleas  are  complete  answers  to  the 
clum  made  by  the  Plaintiffs  to  participate  in  the  pro- 
fits of  the  trade.  The  Defendants  are  purchasers  for 
valuable  consideration  from  the  administratrix,  and 
without  notice,  and  it  cannot  be  doubted,  that  execu- 
tors and  adminbtrators  have  full  power  to  dispose  of 

the 


Howell. 
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1847.       tlie  assets  of  a  testaicff,  provided  there  be  no  fiaad  or 
^^^^    coUusiozi,  either  actual  or  to  be  inferred,  from  the  nature 
V.  of  the  transaction,  as  in  Doe  d.  Waodhead  v.  Fallaws  (a\ 

and  Wathins  v.  Cheek,  (b)  None  is  here  allied*  and 
the  bill  does  not  pray  to  set  aside  the  transaction,  but 
simply  asks  that  the  profits  may  be  accounted  for.  ^  It 
is  "  (as  was  said  by  the  Master  of  the  Bolls  in  Wedder' 
bum  y.  Wedderbum  (c)  )  '^  one  thing  to  say,  that  the  sale 
by  the  executors  to  themselves,  as  surviving  partners,  is 
void,  and  to  seek  relief  on  that  foundation ;  and  another, 
and  very  different  thing,  to  say,  without  seeking  to  set 
aside  the  sale,  that  the  purchase  money  was  insufficient, 
or  that  the  amount  of  a  large  part  of  it  was  retained 
and  employed  in  the  trade,  and  to  seek  relief  on  that 
ground" 

Whatever  chdm  the  Plaintiife  may  have  agiunst  Be-' 
Unda  James  or  her  estate  for  acting  contrary  to  the  di- 
rections of  the  wiU,  though  for  the  benefit  of  the  estate, 
still  they  have  none  against  the  surviving  partners. 

It  is  particularly  to  be  observed  that  here  the  sur- 
viving executors  do  not  stand  in  a  fiduciary  character, 
as  in  Wedderbum  v.  Wedderbum^  which  makes  fdl  the 
difference.  The  distinction  was  alluded  to  by  Liord 
Cottenham  (d),  who  said :  —  ^^  Had  the  representatives  of 
the  testator  not  been  his  surviving  partners  thdr  duty 
would  have  been  to  have  followed  as  closely  as  possible 
the  provisions  of  the  deed  and  the  directions  of  the  will ; 
and  any  settlement  they  might  have  come  to.  with  the 
surviving  partners  would  have  been  binding ;  but  the 
union  of  the  two  characters  in  the  same  person  rendered 
any  binding  settlement  extremely  difficult."     These 

pi 

(«)  2  Cr.  4-  Jer.  481.  (c)  2  Keem,  p.  750. 

(6)  2  Sm.  i  Si.  199.  (d)  4  AfyL  i  Cr.  p.  45. 
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pkas  therefore,  constitute  a  complete  bar  to  this  part        1847. 
of  the  relief  and  discovery.  Chambbm 

V. 

Mr.  Turner  and  Mr.  Crawford  for  the  Plaintiffs.  Howell. 
The  administratrix,  by  leaving  the  testator's  assets  in 
the  trade  without  '^  any  substantial  reason,"  acted  di- 
lecdy  contrary  to  the  directions  of  the  will,  and  com- 
mitted  a  plam  breach  of  trust.  The  suryiving  partners 
participated  in  that  breach  of  trust,  and  are  liable  to  ac- 
count for  the  profits  acquired  by  this  deviation  from  the 
express  direction  of  the  testator. 

As  to  notice,  it  is  clear  that  Hawdl  had  notice  in 
1838,  when  he  became  administrator  de  bonis  non  of 
the  testator;  and  it  appears  that  the  assets  were  not 
finally  withdrawn  until  1845.  At  all  events,  during 
the  interval  between  1838  and  1845,  he  would  be  ac- 
countable for  the  profits,  and  his  partners  are  bound 
by  his  knowledge,  for  it  is  against  conscience  that  even 
an  innocent  party  should  hold  a  benefit  derived  through 
the  breach  of  trust  of  another ;  Huguenin  v.  Baseley  (a), 
where  it  was  held,  that  infants  could  not  retain  pro- 
perty obtained  through  the  fraud  of  their  parent 

The  Defendants  say,  that  they  are  purchasers  for 
valuable  consideration  without  notice.  This  is  not; 
however,  the  nature  of  the  transaction  between  the  par- 
ties. There  was  no  sale  at  all,  but  a  mere  executory 
agreement  to  leave  the  share  of  the  testator  in  the  con- 
tmuing  trade.  The  essence  of  a  plea  of  purchase  for 
valuable  consideration  is,  a  legal  conveyance  of  the 
piyperty  and  a  distinct  payment  of  the  consideration 
before  notice;  security  will  not  do,  Hardingham  v. 
NicholU,  (i)  Both  of  these  requisites  are  wanting  here. 

Transactions 

(«)  14  Vet.  p.  290.  (b)  3  Atkym,  304. 
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ClUMBBllS. 


1847.  Trftnsaetions  between   executors  or  adminietrators^ 

and  third  parties  are  binding,  provided  they  be  of  such  a 
r.  *  nature  as  to  be  within  the  ordinary  course  of  dealing. 
Howell,  -q^^  here,  the  transaction,  on  the  face  of  it,  showed,  that 
the  arrangement  was  entered  into,  not  for  the  benefit  of 
the  estate  (for  it  could  not  be  beneficial  to  leave  the 
assets  liable  to  the  consequences  of  bankruptcy  or  insol- 
vency of  the  surviving  partners),  but  for  the  conveni' 
ence  of  the  new  firm  and  for  the  benefit  of  the  adminia* 
tratrix,  who,  as  tenant  for  life,  secured  5L  per  cent,  upon 
the  reddue,  instead  of  interest  at  a  less  rate  if  propeiiy 
invested.  The  parties  knew  there  was  a  will,  and  were 
not,  under  such  drcumstances,  justified  in  shutting  their 
eyes  to  the  trusts,  but  were  bound  to  enquire.  Fixmi 
the  peculiar  position  and  the  exclusive  knowledge  po6- 
sessed  by  the  surviving  partners,  it  is  even  [doubtful 
whether  they  could  purchase  the  share  of  the  deceased 
partner.  Liord  Eldom^  though  he  did  not  decide  the 
pmnt,  gave  some  countenance  to  the  doctrine  in  an  un- 
reported case  of  Samger  v.  Gardener^  which  was  before 
him  in  1822  or  1823. 

The  plea  is  bad  in  foitn  for  duplicity.  It  is  a  pka  of 
an  acooont  staled  and  a  purdiasefor  vahoiUe  oonaderft- 
tion. 


Mr.  Kimieninf  in  reply.  The  administniiix 
bound  to  do  the  best  she  could  for  the  estate.  She 
might  have  inisistpd  oo  the  whole  concern  bdi^  aold; 
bat  if  there  had  been  a  fbtoed  sale  of  the  fancy  arddes 
fiMnmi^  the  stock  in  trade  of  the  partnerdiip^  a  con- 
sideiabk  loss  would  haTeaccnied  to  the  testators  estate, 
as  wdEI  as  to  the  suniiii^  partners.  K  time  had  been 
sadi  a  safe,  it  is  sworn  that  the  testator  s  estate  woold 
never  have  obtained  the  63,96121  Again,  the  adnu^ 
nistiatiix  was  nght  in  giving  time  for  pdiiDent ;  with- 

oat 
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out  it,  the  surviving  partners  would  not  have  given 
80  laige  a  sum  for  the  testator's  share.  To  ascertain 
tlie  validity  of  the  transaction^  you  must  look  at  the 
state  of  things  at  the  settlement:  the  transaction  could 
not  be  invalidated  by  subsequent  events. 

Keane  v.  2tobarts(a),  M^Leod  v.  Drummand  (b),  WiU 
lett  V.  Blanford(c),  Page  v.  Adam  {d),  were  also  re-* 
fetredto. 
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1847. 
Chambers 

V. 

HowBix. 


The  Master  of  the  Bolls, 

I  feel  some  regret  at  the  mode  in  which  this  matter 
Itts  been  brought  forward,  for  it  is  clear  that  the  real 
questions  between  the  parties  cannot  be  decided  by  this 
plea.  The  state  of  the  case  is  such,  that  if  I  were  to 
tlunk  that  this  plea  could  not  be  sustained,  I  should  give 
to  the  Defendant  leave,  in  some  other  form,  to  make  the 
like  sort  of  defence ;  and,  on  the  other  hand,  if  I  thought 
it  sufficient,  I  should  give  the  Plaintiffs  leave  to  amend 
their  bill  to  enable  them  to  bring  forward  any  other 
niatters  they  might  be  advised.  It  is  quite  obvious, 
therefore,  that  the  decision  upon  this  plea  will  not  settle 
the  question  between  the  parties. 

The  principles  to  be  applied  to  this  case  are  very 
obvious.  I  do  not  consider  that  it  has  been  seriously 
ftigued  here,  that  the  legal  personal  representative  of  a 
deceased  partner  may  not  sell  the  share  of  the  deceased 
partner  to  the  surviving  partners,  if  that  be  done  fairly 
ftnd  properly.  I  do  not  conceive  it  to  have  been  seriously 
contended,  that  the  executor  of  a  deceased  partner  might 
not  employ  the  surviving  partners  as  his  bankers,  and 

deposit 

(a)  4  Afadd.  332.  (c)  I  ffare,  253. 

(b)  U  ret.  333.  ani  17  Ves.  152.  (d)  4  Beavan,  269. 
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1 847.  deposit  money  with  them,  even  at  interest,  without' edb» 
jecting  the  sarviying  partners  to  an  account  of  all  the 
profits  which  they  might  thereby  make  in  their  business; 
No  doubt  when  such  a  relation  subsists  between  the 
parties.  Courts  of  Justice  will  look  at  such  transactions 
with  dose  attention;  for  in  dealings  between  the  exe- 
eiitor  of  a  deceased  partner  and  the  surviving  partners 
there  may  be  an  inequality  in  respect  of  knowledge^ 
which  may  be  taken  advantage  of  in  such  a  way  as 
to  lead  to  veiy  inequitable  and  unfie^r  results.  But 
those  circumstances,  if  they  exist,  must  not  only  be 
distinctly  allied,  but  must  also  be  shewn  by  some 
sufficient  evidence,  and  they  are  not  to  be  inferred 
firom  the  mere  relation  between  the  parties.  If  it  jrere 
otherwise,  many  fiur  transactions  of  that  sort  between 
executors  and  the  surviving  partners  of  their  testator, 
which  have  been  going  on  to  a  vast  extent  every  dsy, 
in  the  belief  that  they  were  perfectly  vaHd,  would  be 
invalidated. 

.  In  this  case,  the  testator  was  a  partner  in  the  firm 
of  Howell^  Janus  &  Company,  a  very  large  ooncenu 
Sometime,  or,  as  it  is  stated  in  this  plea,  '^  shortly,'* 
before  his  death,  there  was  a  sort  of  valuation  and 
settlement  of  account,  in  which  it  appeared  that  his 
share  was  of  the  value  of  63,9€lil  By  his  will  he 
exjuressly  directed  his  executors  and  trustees,  with 
all  omveni^it  qpeed  after  his  death,  to  make  sale  of 
and  convert  into  money  all  such  parts  of  his  readoaty 
estate  and  effects  as  should  not  consist  of  money.  The 
share  in  the  boaness  was  part  of  this  readoe,  whicb 
did  not  consist  of  money ;  and  as  to  that  theie  was  this 
special  danse  in  his  will:  —  ^Provided  also  &c''  Now 
it  is  impossible  for  any  <Hie  to  shew  more  clearly  than 
he  doe%  that  he  did  intend  this  particular  property  to 
be  afieded  by  the  Erection  to  8^  and  oonvert  into 

money. 


HOWBLU 
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money.    The  tesiator  died  on  the  29th  of  October  1828,        1847. 

and  Trithin  a  year  afterwards  the  transaction  which     ^7^"^^^^ 

\  Chambers 

is  now  complained  of  took  place.     The  administratrix  v, 

agreed  to  sell  the  interest  of  the  testator  in  this  concern, 
as  it  was  at  the  time  of  his  death,  for  the  sum  at  which 
It  had  been  valued  before  his  death ;  and  interest  at  the 
late  of  6L  per  cent,  was  to  be  paid  tmtil  the  purchase 
inoney  was  paid.  There  was  not  an  immediate  pay- 
ment, for  that  was  not  contemplated  by  the  parties,  but 
there  was  an  immediate  security  by  bond  for  40,000/., 
payable  at  the  end  of  four  years;  and  23,961/1,  the  re- 
mainder, was  to  be  placed  at  the  disposal  of  the  admini- 
stratrix. <<  Placed  at  the  disposal  of  the  administratrix  " 
meant  I  suppose  that  she  was  to  be  at  liberty  to  draw 
it  out  when  convenient  to  herself,  and  therefore,  from 
that  time,  it  was  to  be  considered  as  a  debt  payable  to 
her  on  demand.  The  testator's  share  was  therefore 
Bold  for  these  two  sums  of  40,000/.  to  be  secured  by  a 
bond,  payable  at  the  end  of  four  years,  and  23,961/. 
payable  on  demand.  What  is  there  in  this  which 
teally  constitutes  a  breach  of  trust  of  which  all  parties 
ftiust  have  been  cognizant  ?  But  even  if  the  fact  were, 
that  these  parties  knowingly  extended  the  time  some- 
what longer  than  was  directed  by  the  testator,  would 
that  have  so  entirely  vitiated  the  transaction,  that  the 
Court  must  consider  it  as  no  purchase  at  all,  and  hold 
the  surviving  partners,  and  the  new  partner  who  after- 
wards joined  them,  liable  to  account  to  the  testator's 
^te  for  a  share  of  the  profits  subsequently  made  in 
their  business  ?  I  cannot  come  to  that  conclusion*  If 
any  wrong  was  done,  it  must  be  set  right  in  another 
way.  It  would  create  such  extreme  difficulty  in  all 
dealings  of  this  sort,  that  I  should  be  afraid  to  say, 
that  a  transaction  of  that  description  could  not  stand. 

It 
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1847. 


BawKtu 


It  is  important^  on  the  one  hmd,  that  ezeeotora 
shoald  be  enabled  to  ezerase  their  powers  with  siidi 
freedom  as,  in  fair  cases,  to  exempt  the  persons  dealii^ 
with  them  frcnn  all  liability  to  the  testator^s  estate,  and» 
on  the  other  hand,  it  is  equally  inqKMrtant  that  their 
ceshoM  que  trust  shoold  be  protected  agunst  any  im- 
pn^r  dealing.  In  the  present  case,  the  interests  of  the 
Plaintiffs  may  be  sufficiently  protected  withont  haying 
reconne  to  any  such  proposition  as  that  which  has 
been  urged  on  behalf  of  the  Plaintiffii  in  the  argu* 
ment  of  this  plea.  If  this  be  an  impnq)er  agreement: 
—  if  the  surviving  partners  have  availed  themselves 
of  their  relation,  and  the  inequality  of  their  know- 
ledge to  gain  an  advantage  against  the  estate  of  the 
testator,  the  Court  may  interfere  on  that  ground,  and 
prevent  the  administratrix  from  exerdsing  her  legal 
powers.  But  the  misfortune  of  the  Plaintiffs*  argument 
is,  that  having,  as  they  say,  these  grounds  for  relief,  and 
urging,  with  great  ingenuity,  and  in  every  way,  that 
some  advantage  may  have  been  taken,  they  assume  that 
all  this  is  in  issue  by  the  bill;  whereas  none  of  these 
points  are  in  issue,  the  bill  proceeding  on  the  assump- 
tion that  there  was  no  sale  at  all. 


I  cannot  say  that  I  am  in  every  respect  quite  6atis» 
fied  with  the  form  of  these  pleas,  but,  on  the  whol^  I 
am  of  opinion  that  they  are  sufficient.  Having  re« 
gard,  however,  to  the  circumstances  of  tliis  case,  I 
think  that  the  FlaintiSs  ought  to  have  leave  to  amend 
their  bilL 


•««i 


ujtai* 
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1847. 


BETWEEN 

CHARLES  RICHARDSON,  on  behalf  of  himself  April  20, 2L 
and  all  other  Persons  (except  the  Parties  hereinafter 
named  as  Defendants  hereto)  who,  at  the  Time  of  the 
3)]88olation  thereof,  were  Members  of  a  certain  As- 
sociation or  Club  called  the  Alliance  Club  hereinafter 
xnore  particularly  mentioned,  who  are  now  living,  and 
the  personal  Representatives  of  such  of  them  as  are 
dead       .  -  -  .    Plaintiffs 

▲KD 

lELWARD  HASTINGS  and  HENRY  EMLY, 

Defendants. 


T^IS   cause  (a)  now  came  on  for  hearing.      The  A  club,  cora- 
Plwitiff  rested  upon  the  admissions  contained  in  ^rous  mem- 
tke  Defendants'  answer ;  but  the  Defendants  had  en-  ^"»  ^ 

dissolved. 

teied  into  some  evidence.  Two  of  the 

managing 
committee 
It  now  appeared  that,  in  1836,  the  Alliance  Club,  possessed 

consisting  of  100  members,  was  formed.     The  lease  of  ^^  assets  and 
a  house  in  Pall  Mall  was  taken,  and  a  quantity  of  applied  them 
fbiniture  hired.     Rules  were,  as  usual,  made  for  the  theafiairs. 

management  of  the  club,  and  amongst  them  one,  by  ^eld,  that 
,  o  "^    (iiey  might  be 

which  Messrs.  Hopkinson,  the  bankers  of  the  club,  were  sued  by  one 
fliome  authorised  to  receive  monies  on  account  of  the  ^"i^tT^  ^" 
dub.      The  managing  committee  were  to  consist  of  for  an  account 
twenty,  and  every  member  was  to  be  bound  by  the  J^cdv^^d* 
majority  at  a  general  meeting.  ite  application. 

The  ^^  ^  ^"°^ 

back  the^ 

(«)  Reported  on  the  demurrers,  on^,  7  Beav.  301. 323.  balance,  if 

any,  without 

making  the  other  members  parties,  and  without  seeking  a  general  winding  up  of 
the  concern. 

Vol.  XL  C 


Hastings. 
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1847.  The  pecuniary  affairs  of  the  club  having  become  em- 

TtT^^'^    barrassed,  it  was  agreed,  at  a  special  general  meeting 
V.  held  on  the  29th  of  December  1837,  that  the  sub- 

scription should  be  raised;  and  that  the  furniture, 
which  had  been  hired,  should  be  purchased  with  monieB 
to  be  subscribed  by  way  of  loan  by  the  members,  and  a 
sum  of  400/.  to  be  borrowed  of  the  bankers. 

The  Plaintiff  Richardson^  the  Defendants  Hlastbiffs, 
Emly,  and  twenty-one  other  members  accordingly  sub- 
scribed a  sum  of  975/.  for  the  purpose  of  purchasing  the 
furniture^  and  the  amount  was  paid  into  the- bankers  on 
account  of  the  club.  By  an  indenture  of  the  27th  of 
January  1838,  made  between  Ha^tings^  Emly^  and 
Stewart  of  the  first  part,  the  several  subscribing  mem- 
bers of  the  second  part,  the  owner  of  the  furniture  of  the 
third  part,  the  bankers  of  the  fourth  part,  and  the 
Plaintiff  of  the  fifth  part,  it  was  agreed  that  the  fiip- 
niture  should  be  vested  in  and  forthwith  delivered  to 
the  Plaintiff,  upon  trust  to  pay  the  bankers  the  400/. 
and  the  other  sums  due  to  the  owner  of  the  furniture 
and  the  subscribing  members,  and  to  pay  the  surplus  to 
the  committee  for  the  use  and  benefit  of  the  club.  It 
was  also  agreed  that  Hastings,  £mly,  and  Stewart 
should  hold  the  lease  in  trust  to  secure  the  400iL  and 
interest. 

The  furniture  was  accordingly  purchased,  and  the 
lease  was  afterwards  vested  in  Hastings,  Emly,  and 
Stewart* 

The  embarrassments  of  the  club  continuing,  it  was 
agreed,  at  a  general  meeting  held  on  the  10th  of  May 
1839,  that  the  club  should  be  on  that  day  dissolved ; 
that  the  then  committee  should  dispose  of  the  property 

of 
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of  tBe  Gbah,  and  make  such  arrangementa  as  they»  in       1847. 
tkdr  diseretion,  might  think  fit,  for  winding  up  its  -^^^^^^^^ 
ifiiis ;  that  each  member  should  pay  into  the  bankers'  •• 

ft  som  of  IS/.,  to  be  applied  by  the  committee  in  pay-    *^""'®»' 
nmtof  the  debts  of  the  chib;  and  that  the  committee 
ikmld  letnm  to  eadli  member  any  balance  remaining 
ifter  winding  up  the  affiubrs  of  the  dub. 


The  Plaintiff,  and  sixtynseyen  other  members,  ao- 
loifingly  paid  ISt  each  into  the  bankers',  which 
amounted  in  the  whole  to  884iL  At  the  time  of  the 
^solution  of  the  dub,  the  Defendants  HasiingSf  JEmly, 
nd  nine  other  persons  formed  the  committee. 

Hie  ftarmtore  and  the  whole  properly  of  the  dub, 
mAdfing  every  thing,  •except  a  small  quantity  of  wine, 
ina  sold  to  WittiamMasan,  at  a  valuation,  for  1717Z.  2s.; 
oi  the  pochasemcm^  (except  600L  which  was  paid 
into  the  bankers'  of  the  dub)  was  received  by  the  De- 
fendants Hastings  and  Emltfy  and  the  receipt  for  the 
ftomnt  was  signed  by  HasHngsj  Emly,  and  by  Dobson 
(^uiother  member  of  the  committee). 

In  December  18S9,  Stewart,  a  member  of  the  com- 
mittee, gave  notice  to  Messrs.  Hophmson  to  pay  no 
fbrther  diecks  without  his  previous  sanction,  and  EwJy 
)nd  Hastings  gave  a  counter  notice ;  but  Messrs.  Hop- 
ttiias,  having  obtained  an  indemnity  from  Hastings 
ftid  Bml^j  honoured  their  cheques.  They,  Hastings 
feid  Endg^  settled  some  of  the  demands  on  the  club,  and 
then  dosed  the  aooount  with  Messrs.  Hapkinsan,  and 
^QpSfiited  the  balance  of  the  momes  recdved  fay  them 
fcr  die  sale  of  the  dab  property,  in  their  own  names, 
fa  dia  bank  of  Messrs. /V<udL 


J  ' . . 
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1847.  The  bankers  and  the  owner  of  the  furniture  had  been 

m^^r,  ^^'  *°^  ^"^  Defendants,  as  was  aUeged,  having  refused 
V.  to  account,  the  Plaintiff  filed  this  bill,  insisting  that,  as 

Hastings.  ^  subscriber  to  the  furniture  fund,  and  as  trustee  under 
the  deed  of  January  1838,  he  was  entitled  to  an  aocoont 
of  the  monies  produced  bj  the  sale  of  the  furniture  and 
effects,  and  that  the  Plaintiff,  in  conunon  with  the  other 
persons  who  were  members  of  the  said  club  at  the  dis- 
solution thereof,  were  entitled  to  an  account  of  the 
monies  received  hj  Hastings  and  Emly  on  behalf  of  the 
club,  and  of  their  application  thereof* 

The  bill  contained  charges  of  misconduct  on  the 
part  of  the  Defendants: — that  they  had  refused  to 
account;  — and  that  the  parties  interested  in  the  ac- 
counts, and  relief  thereby  prayed,  and  on  whose  behalf 
the  Plaintiff  was  now  suing,  were  very  numerous,  and 
that  no  suit  to  which  they  were  all  made  parties  could 
•be  effectually  prosecuted. 

The  bill  prayed  an  account  of  the  monies  produced 
by  the  sale  of  the  furniture  and  effects  comprised  in 
the  deed  ot  January  1838  which  had  been  received  by 
Hastings  and  Emly,  and  that  the  same  might  be  paid  to 
the  Plaintiff,  as  trustee  of  and  for  the  purposes  mentioned 
in  that  deed,  *^  or  otherwise  paid  as  the  Court  might 
direct ; "  and  for  an  account  of  the  monies  produced  by 
Jhe  sale  of  the  wines,  books,  and  other  property  and 
effects  of  the  club,  or  by  the  subscriptions  or  contribu- 
tions of  the  Plaintiff  and  the  other  members,  received  by 
Hastings  and  Emly,  and  of  all  other  monies  come  to 
their  hands  on  account  of  the  club ;  and  that  what 
might  be  found  due  from  them,  after  allowing  all 
sums  properly  pidd  by  them  for  the  club,  ^'  might  be 
paid  by  the  Defendants  into  the  bank  of  Messrs.  Hap^ 

hifuon 
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Uiwm  &  Co.,  to  the  oredit  and  for  the  purposes  of  the        1847. 

dab,  or  otherwise  as  the  Court  should  direct  -^^^^^"^ 

R1CHARD8011 

Mr.  fFelckf  one  of  the  members  who  had  neither  sub-    ."^'"^••» 
soribed  to  the  furniture  fund  nor  executed  the  deed  of 
1838,  was  made  a  Defendant  to  the  biUL 

The  Defendants  Hustings  and  Emly^  hy  their  answer, 
gBTC  an  account  of  their  application  of  the  monies  in 
qiiestion,  except  167/.  10«*  They  stated  that  a  suc- 
cession of  actions  had  been  brought  against  them  by 
creditors  of  the  club,  the  Plaintiff's  partner  acting 
therem  as  the  attorney,  and  that,  in  respect  of  those 
proceedmgs,  they  had  p^d  to  the  Plaintiff  and  his 
partners  584iL  for  costs,  and  that  they  had  besides  paid 
thdr  own  costs.  The  Defendants  agdn  objected  to  the 
soit  for  want  of  parties.   . 

The  cause  now  came  on  for  hearing. 

Mr.  Kindersley,  Mr.  Turner  and  Mr.  TVippj  for  the 
Pkdntiff     The  Defendants  Hastings  and  £mly  admit 
that  they  have  individually  possessed  themselves  of  the 
monies  of  the  club ;  and  there  can  be  no  doubt  that, 
in  some  proper  form  of  proceeding,  they  are  liable  to 
account  for  what  they  have  received  and  for  its  applica- 
tion.   The  only  question,  therefore,  is,  whether,  having 
i^rd  to  the  object  of  this  suit,  it  is  now  properly 
framed  for  that  purpose.    This  was  substantially  de- 
cided on  the  argument  of  the  last  demurrer  in  this 
case.    The  bill  does  not  ask  to  have  the  afi^rs  of  the 
dab  wound  up,  but  seeks  to  bring  back,  and  to  place 
iritlun  the  proper  controul  and  under  the  legitimate 
protecdon  the  common  funds,  of  which  two  individual 
members    have    possessed  themselves.      It    therefore 
comes  strictly  within  the    decision  of   fVatttoorth  v. 

C  3  Holt 
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1847.  BM  {d),  and  tiie  Plaintiff  is  therefore  jiutified  in  maug 

-^^^^^^  **  on  behalf,*  &c.     It  is  for*  the  general  interest  of  all 

••  the  members  that  this  fund  should  be  brought  back 


HlSTIVGI. 


and  placed  in  the  proper  custody,  and  therefore  the 
Plaintiff  may  properly  represent  the  numerous  parties 
interested.  Gray  v.  Chaplin  {V).  The  ftmd, '  hAiag 
secured,  will  be  dealt  with  hereafter. 

The  PldntifF  is  also  trustee  of  the  furniture  moneyj 
and  is  entitled  to  sue  to  recover  it,  without  making  has 
cestuis  que  trvst  parties.     Franco  v.  Franco,  (c) 

Mr.  Purvis  and  Mr.  Hubbach^  for  the  Defendant^ 
Hastings  and  Emly. 

1.  The  Phiantiff  has  no  right  to  sue  as  a  member  of 
the  club,  for  it  is  dissolved,  and  he  is,  therefore,  no 
longer  a  member.  The  furniture]  never  passed  to  him 
as  trustee ;  and  the  effect  of  the  deed  of  January  1838 
was  rescinded  by  the  subsequent  dissolution  of  the 
dub,  and  the  resolution  of  the  general  meeting  (bind* 
ing  as  it  was  by  the  rules  on  all  the  members)  that  the 
committee  should  dispose  of  the  property  and  wind  up 
the  affairs  of  the  club.  The  Fluntiff,  therefore,  has 
no  right  to  obtain  possession  of  the  fiimiture  fund, 
which  in  no  way  belongs  to  him. 

2.  The  Plaintiff  not  only  sues  as  trustee  of  the 
fund,  but  he  affects  to  represent  the*  other  members, 
who  may  contend  that  the  furniture  fund  has  been 
improperly  applied.  There  is  an  adverse  .interest  be- 
tween the  subscribers  to  the  furniture  fund,  and  the 
general  members  of  the  club.     The  Plaintiff  cannot 

rq>re8ent 

(a)  4  Mifl.  Sf  Or.  619.  (c)  3  Vetey,  75. 

\b)  t  Shn.  4- 1^.  267. 
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iqveient  these  oonflictiiig  interests,  and  there  is,  there-        1847. 
fere,  a  misjoinder.  ..^^*^^'^*"^^ 

3.  The  snit  is  defective  for  want  of  parties.  First,  Haatinos. 
the  nine  other  members  of  the  committee  ought  to  be 
pirtKB,  for  they  were  empowered,  with  the  two  De- 
fendsQts,  to  wind  up  the  concern.  Secondly,  'the  other 
sabecribers  to  the  fnmitnre  fimd  ought  to  be  before 
the  Court,  to  protect  their  interest,  as  against  the  claim 
of  the  general  body  of  members,  especially  those  who 
executed  the  trust  deed;  Newton  v.  Lord  Egmont(a)\ 
and,  thirdly,  eyery  other  member  of  the  club;  for  every 
party  must  be  bound  by  the  account,  the  right  to  the 
money  must  be  determined,  and  the  equities  between 
them  settied.  The  fund  is  inadequate  to  pay  out- 
standing liabilities,  and  does  not  belong  to  the  Plain- 
ti£  He  says  he  does  not  require  to  have  the  affairs 
woond  up ;  but  the  Defendants  desire  and  have  a  right 
to  insist  that  that  step  be  taken.  They  have  paid 
nmch  more  than  their  share  of  the  liabilities  of  the 
chb,  and,  when  asked  to  account  and  refund,  they  have 
a  ri^t  to  have  equity  done  them  by  a  settlement 
of  their  cross  claims,  and  an  order  for  contribution 
tqton  the  other  members. 

To  do  perfect  justice  between  the  parties  their  rights 
and  equities  must  be  settled,  and  this  cannot  be  done  in 
the  absence  of  the  other  members ;  JEvans  v.  Stokes,  (b) 
The  inconvenience  of  this  proceeding  is  evident,  for 
a  second  bill  to  wind  up  the  concern,  in  which  all  the 
menoibers  must  be  parties  will  become  necessary. 

Hr.  Hooper f  for  fVelch,  asked  to  be  dismissed. 

Mr.  Kindersleyy  in  reply. 

Apperly 

(fl)  4  ^mohi,  574.  (b)  1  Keen^  24. 

C74 
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1847.  Apperly  v.  Page  {a)  and  Foss  v.  HarbottJe  (b)  were 

•T^^"""^  also  cited. 

RiCHARDaON 


Hastings. 


7%«  Master  of  the  Bolls,  {c) 

I  hear  with  regret  the  litigation  which  takes  plaoe 
in  this  case.  It  can  produce  no  good  to  either  party, 
and  ultimately  both  will  be  sufferers. 

This  is  one  of  the  first  instances  of  the  application  of 
the  principle  which  it  has  become  necessary  to  introduce^ 
in  order  to  make  some  members  of  a  numerous  partner- 
ship parties^  to  an  account,  where  justice  would  be  de- 
feated by  too  close  an  adherence  to  the  strict  rules.  The 
present  is  a  case  of  a  numerous  club,  and,  two  of  the 
members  who  have  got  possession  of  the  assets,  being 
called  to  account  by  another  member  on  behalf  of  the 
rest,  it  is  objected,  that  all  the  persons  interested  are 
not  parties  to  the  suit.  They  undoubtedly  are  not,  and 
if  this  bill  had  asked  to  wind  up  the  concern,  I  still 
think  that  I  could  not  give  that  relief  in  the  absence 
of  the  rest,  and  that  all  the  other  persons  interested 
would  be  necessary  parties ;  here  the  bill  prays  nothing 
of  the  kind.  But  it  is  said,  that  the  rule  of  the  Court 
is  this :  —  you  must  settle  all  the  equities  between  the 
parties,  and  leave  nothing  for  future  litigation.  That 
is  not  so,  for,  according  to  the  present  practice,  you 
may  maintain  a  suit  to  collect  the  assets  only,  and  thus 
the  difficulties  of  asking  the  Court  to  wind  up  the 
whole  concern  are  avoided. 

In  1836  the  club  was  established,  and  in  1838    a 
fund  was  raised/by  contribution  amongst  the  members, 
for  purchasing  the  furniture.     The  furniture  was  pur- 
chased 

(a)  I  PMlUpt,  119.  (c)  From  Mr.  T.  Pori^^r  junior's, 

(h)  2  HareM^*  note. 
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dhased,  and  a  deed  of  January  1838  executed  to  sectire       1847. 
400t  to  the  bankers,  lOOOi  to  Peachey  and  the  other   .^^^^^^^ 

11  RiCHABDMll 

sabscnbers,  and  the  sarpluB  was  to  belong  to  the  club.  «. 

b  May  1839,  the  club  was  dissolved,  and  provision    ^^^w^^- 
was  made  for  disposing  of  the  lease  and  furniture, 
and  other  property  of  the  club.     An  agreement  to 
sell  was  prepared,  Richardson  was  made  a  party  to  it, 
but  did  not  execute  it:   however,  the  furniture  was 
assigned  to  the  purchaser  with  his  concurrence.     The 
purchase  money  was  paid,  and  a  great  part  of  it  and 
other  property  of  the  club  came  to  the  hands  of  JSmfy 
and  HcLitinga.      From  their  answer  it  appears  they 
proceeded  to  wind  up  the  affidrs  fairly.     No  observa- 
tion has  been  made  on  their  conduct,  but  they  placed 
themselves    in    the    situation  of  accoimting    parties. 
Though  they  obtained  possession  of  the  fimds,  it  does 
not  seem  to  have  entered   into  their  heads  that  they 
became  liable  to  account.     Applications  were  made  to 
them  to  account ;  they  did  not ;  and  the  Plaintiff  then 
filed  this  bill  against  Hastings  and  Emly,  who  twice  de- 
murred. The  first  demurrer  was  allowed,  but  .the  second 
was  overruled.     I  regret  that  the  second  decision  was 
not  reheard  before  higher  authority,  for  I  admit  there 
was  some  difiiculty  in  the  case.     I  must,  on  the  pre- 
sent occasion,  consider  my  former  decision  right,  and 
I  think  that,   the  substantial  objection  having  been 
removed  by  amendment,  the  Defendants  are  bound  to 
account.     They  have  given  an  account  in  their  answer 
it  is  true,  and  which  may  be  perfectly  fair  and  just, 
and  not  likely  to  be  disturbed ;  but  a  Plaintiff  is  not 
bound  to  take  an    account  from  the  answer:    he  is 
entitled  to  have  the  account  taken  in  the  usual  form, 
and  to  have  the  matter  sifted.     There  is  nothing  to 
prevent  it,  though  I  believe  the  Plaintiff  will  make 
nothing  of  it. 

The 
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1847.  The  Pefendanta  say  that  the  Plaintiff  has  no  right 

^I^V"^^     even  to  this^  for,  hj  implication,  this  bill  seeks  a  windr 
V.  ing  up  of  the  whole  concern.  I  do  not  think  that  is  sa 

TIHG8.     j^  •^  amply  a  step  auxiliary  to  winding  up.     There 
are  two  accounts,    the  furniture  and  other  receipts. 
The  furniture  was  vested  in  Richardson  to  secure  the 
400/.,  which  has  been  paid,  and  the  1000/1  to  Peachy, 
which  daim  has  been  compromised ;  the  rest  belongs 
to*  the  dub,  and  every  member  has  a  right  to  ask  for  an 
account  of  it.      The  prindple  does  not  differ  as  to  the 
remainder  of  the  fund;  and  as  to  this,  the  members 
are  entitled  to  an  account  of  receipts  and  of  the  aj^li- 
cation.     The  dub  has  already  provided  some  means  of 
winding  up  the  concern,  but  it  does  not  appear  whether 
that  mode  can  now  be  acted  upon.     Suppose  it  could 
not,  and  that,  when  the  money  alleg^  to  be  in  the 
hands  of  these  gentlemen  is  recovered,  the  Court  should 
not  preoisdy  know  who  was  entitled  to  it,  why  then  it 
will  be  ordered  to  be  carried  over  to  a  separate  ac- 
count, with  leave  for  any  party  interested  to  apply, 
and  a  new  bill  might  or  might  not  become  neoes- 
sary.     That  course  would  be  much  preferable  to  al« 
lowing  an  accounting  party  to  retain  the  property  and 
refuse  to  account  at  alL 

I  see  no  reason  to  alter  the  opinion  I  expressed  on 
the  argument  of  the  last  demurrer ;  and  it  is  my  duty 
to  direct  an  account  of  both  fimds ;  but  I  regret  that  I 
have  to  make  the  order,  and  that  I  am  forced  to  be 
the  first  to  apply  the  prindple. 

Decree  an  account  of  the  monies  received  by  the 
Defendants  Hcutings  and  Emly  on  accoimt  of  the  club, 
distinguishing  what  has  been  received  on  each  account, 
and  of  the  application  thereof.  Beserve  further  direo- 
tions  and  costs. 
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In  re  BIGGS. 


November  10. 


1|ilL  IfJSTCilLi^^appUed,  on  bdialf  of  trustees,  f^^  Before  the 

^-^  an  order  to  transfer  trost  money  into  the  name  Orden  of 

of  the  Aocoontant-General,  under  the  Trustee  Indem-  «^*<*^  l^» 

mty  Act  (10  &  11  Vict  c.  96).     He  said,  that,  as  the  be^^dTnto 

aet  required  an  affidavit  to  be  filed,  it  was  considered  ^®  """^  ^^ 

the  Account" 
neoesssry  that  an  order  should  be  made  by  the  Court  ant-Oenenl, 

to   enable   the  Accountant-General   to   receive   the  !J°^r^  ^^ 

&  11  Viet, 

money  (a). 


The  ILiSTEB  of  the  Rolls  seemed  to  think  that  no 
sach  order  was  required,  and  directed  application  to 
be  made  to  the  Accoimtant-GeneraL  He  declined  for 
the  present  to  make  the  order,  (b) 


c,  96.  without 
any  order  of 
the  Court. 


(a)  Under  the  Legacy  Duty 
Act,  36  G,  3  c.  52.  t.  32.,  no 
ofdcr  is  required  ;  but  the* Ac- 
countant General  authorizes  the 
executors  to  pay  the  money  into 
Court  upon  production  of  the 
certificate  that  legacy  duty  has 


been  paid.  The  practice  under 
the  10  &  1 1  Vtct.  c.  96.  has  nncc 
been  regulated  by  General  Or- 
ders of  the  Court  of  the  10th  of 
June  1848.  See  10  Beaton^  xi. 
(b)  The  payment  was  after- 
wards made  without  an  order. 
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November  II. 


ABBY  V.  GILFOBD. 


On  a  motion 
to  pay  assets 
of  a  testator 
into  Courty 
the  Court 
declined  to 
direct  the 
payment  of  the 
income  to  the 
tenant  for  life, 
to  be  con- 
tinued, unless 
the  executor 
took  upon 
himself  the 
responsibility 
of  the  pay- 
ment. 


rpHE  testator  died  in  1830 ;  the  Defendant  Gilford 
-*'  proved  his  will ;  and,  this  bill  being  filed  for  an 
account, 

Mr.  Kindersley  moved  for  payment  of  the  fund  into 
Court,  and  he  asked  that  the  income  might  be  paid 
to  the  tenant  for  life.  He  stated  that  the  debts  and 
legacies  had  been  paid,  and  that  for  seventeen  years 
the  income  had  been  paid  to  Ann  Smithy  the  tenant 
for  life,  or  to  her  assignee. 

The  Master  of  the  Bolls  asked,  whether  the 
executor  was  willing  to  take  upon^  himself  the  respon* 
sibility  of  the  payment 

Mr.  Jervisy  for  the  Defendant,  declined. 

The  Masteb  of  the  Bolls. 

Then  I  cannot  order  payment.  Out  of  Court,  the 
executor  acts  on  his  own  responsibility ;  but  when  the 
matter  is  in  Court,  payment  is  not  ordered  until  the 
rights  have  been  ascertained,  unless  the  executor  un- 
dertakes the  responsibility.  Here  the  Plfuntiff,  while 
asking  for  an  account,  seeks  to  treat  the  fund  as  clear. 
I  cannot,  at  present,  direct  payment  of  the  income. 


See  Dando  v.  Dando,  1  Sim,      15i. ;  Digby  v.  Boycott ^  4  Hare^ 
510. ;  Coster  v.  Coster ^  1  Keen^      444. 
199. ;  Skewell  v.  Shew^  2  Hare^ 
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I847. 


THOMAS  V.  DAVIES.  yovember  18. 


nnHIS  was  a  suit  institated  by  a  mortgagee  for  fore*  A 
-'-     closure,  against  parties  entitled  to  the  equity  of  ^^  decree 
redemption.    The  l^al  estate  was  vested  In  the  De-  upon  motion, 
fendant»  G*  D.  D.  Daviesy  It  having  descended  to  him  case.  ^^ 
from  the  mortgagee.     The  estate  was  In  the  possession 
of  James  Demies,  who  was  not  a  party  to  the  cause, 
and  It  £d  not  appear  that  he  accounted  for  any  rent 
to  either  party» 

At  the  hearing,  on  the  13th  of  January  1846,  a 
decree  was  made  for  foreclosure ;  but  the  Master  had 
not  yet  made  his  report. 

Mr.  Turner  and  Mr.  JSlmsIey,  on.  behalf  of  the  Plaln- 
tiffi,  moved  for  a  Becelver  of  the  rents  of  the  estate. 
They  stated,  that  James  Davies  had  been  In  possession 
very  nearly  twenty  years,  and  argued,  that  the  exigency 
of  the  case  required  the  appointment  of  a  Receiver, 
to  prevent  the  tenant,  after  twenty  years,  setting  up 
adverse  possession. 

Mr.  Welfordy  coniriL  If  the  Plaintiffs  had  required 
a  Beceiver,  it  ought  to  have  been  provided  for  by 
the  decree;  and  the  practice  prevents  the  Court  j&om 
supplying  a  defect  in  the  decree  on  motion.  Besides 
this,  the  Plaintiffs  have  been  guilty  of  great  re- 
missness. 

Mr.^  Turner  in  reply..  After  a  decree,  any  parfy  to 
the  cause  has  a  right  to  apply  for  a  Receiver,  if  the 

uigency 
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uigency  of  the  case  requires.  Here,  a  person  not  a 
party  to  the  cause  has  been  in  possession  more  than 
nineteen  years,  and,  if  allowed  to  continue,  he  may 
become  absolutely  entitled,  as  against  all  parties. 

The  Master  of  the  Bolls. 

I  think  that,  under  the  circumstances  of  this  case, 
I  must  grant  the  application.  One  scarcely  knows 
what  injury  may  arise  to  the  parties,  if  I  abstain  firom 
appointing  a  Keceiver.  I  will  do  no  more  than  the 
party  having  the  legal  estate  might  do  if  he  thought  fit. 
Let  a  Keceiver  be  appointed.  ' 

See  Cooke  v.  Gwifu^  3  Atk.  689. 


November  11. 
Dec.  1.  22. 

Where  a  re- 
ference has 
been  made  to 
appoint  a 
Receiver,  the 
Court  will  not, 
by  consent 
even  of  the 
parties,  dis- 
pense with  the 
usual  security. 
The  proper 
course  is,  for 
the  parties,  of 
their  own  au- 
thority, to 
nominate  a 
Receiver,  and 
then  to  apply 
for  liberty  for 
him  to  act 
without  secu- 
rity. 


MANNERS  1^.  FURZE. 

TN  this  case  an  order  had  been  made  for  the  appoint- 
ment  of  a  Receiver  of  a  partnership  property. 

Mr.  Chandlessy  with  the  consent  of  all  the  parties  to 
the  cause,  asked,  that,  instead  of  the  usual  recogni- 
zances, the  bond  of  '^  the  British  Guarantee  Associa- 
tion,'* incorporated  by  the  9  &  10  Vict  c.  ccdxxv., 
should  be  taken.  He  stated,  that  all  the  parties  were 
satisfied  with  this  security,  but  that  it  had  become 
necessary  to  apply  to  the  Court,  in  consequence  of 
the  doubt  as  to  whether  a  corporation  aggregate  could 
enter  into  a  recognizance  from  the  necessity  of  appear- 
ing personally.  He  also  stated,  that  the  security  of 
this  Company  was  accepted  in  the  Goyemment  offices. 


The 
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The  Master  of  the  Boll8»  haying  referred  to  the  1847. 

difference  of  remedy^  in  the  caee  of  the  security  pro-  ^1!^*^^'"^^ 

posed,  intimated  his  opinion  that  this  could  not  be  done;  f. 

but  the  matter  stood  over.  Fubm. 


Mr.  Chandless,  on  behalf  of  all  parties,  who  were  December  l. 
the  absolute  owners  of  the  property,  now  asked,  that  a 
Beceiver  might  be  appointed  without  ^ving  security. 
He  cited  Ridout  v.  Earl  of  Plymouth  (a).  Countess  of 
CarUile  y.  Lord  Berkley  (b),  ISbbert  y.  Hibbert  (c) 

The  Master  qfihe  Bolls. 

A  reference  haying  been  made  to  the  Master  to 
appoint  a  Beceiyer,  it  is  asked  that  he  may  be  appointed 
without  any  security  except  his  personal  recognizance. 
I  am  of  opinion  that  this  cannot  be  done.  It  is  said 
ftat  the  parties  who  are  absolute  owners,  and  will  alone 
be  subject  to  any  loss  which  may  arise,  are  willing,  with* 
out  the  inf;eryention  of  the  Court,  to  name  a  Beceiyer, 
and  to  incur  the  risk ;  but  I  cannot  say  that  if  the 
Court,  in  the  exercise  of  its  authority,  has  to  select  a 
Beceiyer,  it  will  dispense  with  the  usual  security. 

If  the  application  be  put  on  this,  that  the  persons 
to  whom  the  property  belongs  are  derirous  of  haying 
the  property  collected  by  a  nominee  of  their  own, 
without  security,  that  may  possibly  be  done;  but  I 
win  think  of  it.  The  parties  may  do  this  of  their  own 
authority  ;  we  know,  that  when  a  testator  appoints  an 
executor,  this  Court  will  not  interfere  with  his  autho- 
rity merely  because  he  is  poor.  (cQ 

The 

(fl)  1  Dick.  6S.  (rf)  See  Howard  v.  Pnpera^ 

\h)  2  Ambler^  599.  1  Madd.  142. 

(c)  3  Mer.  6S1. 
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1847.  The  Mastsb  of  the  Bolls. 

Mavnbks        An  order  was  made  in  this  canse,  referring  it  to  tlie 

p.  **  Master  to  appoint  a  Beceiver;  and  an  application  was 

j^^  28.  afterwards  made  to  the  Court  to  dispense  with  the 

usual  security.  I  was  then,  as  I  am  now,  of  opinion 
that  security  under  those  circumstances  cannot  be  dis- 
pensed with;  the  Court  haying  taken  on  itself,  by 
authority  over  the  parties,  to  order  a  Beceiver  in  the 
usual  way. 

I  suggested  that  if  the  parties  agreed  upon  a  Be- 
ceiver to  be  appointed,  not  by  authority  of  the  Court, 
but  by  their  consent,  and  then  came  and  asked  that  he 
might  act  without  giving  the  usual  security,  it  might 
possibly  be  done.  It  is  curious,  that  on  a  reference 
to  the  case  of  Bidoui  v.  The  Earl  ofPfymauthy  in  the 
Be^stnur's  book,  it  appears  that  such  was  the  very 
course  there  pursued.  There  a  reference  had  been  made 
to  the  Master  to  appoint  a  Beceiver ;  and,  notwith- 
standing this,  the  parties  came  afterwards,  and  pro- 
posed that  a  certain  person  should  be  appointed  Beceiver 
on  his  own  recognizance,  and  it  was  done.  I  am 
willing  to  follow  that  authority,  if  the  parties  think 
proper,  independent  of  any  thing  in  the  Master's  office, 
to  apply  that  the  Beceiver  appointed  by  themselves 
shall  not  be  required  to  give  security.  They  will 
thus  obtain  thdr  object,  without  departing  firom  the 
usual  practioe. 
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1847, 


BUELTON  V.  CARPENTER.  I)ecember  «. 

A  N  order  had  been  made  on  the  Defendant,  C  Csr-  A  party  baying 
penter,  for  payment  of  a  sum  of  money  into  Court,  to  avoid  ser- 
and  for  production  of  documents.     She  had  gone  abroad  ^^  ^^J^^ 

./       .  ^  order  for 

to  ayoid  service.  payment  into 

Court,  &c., 
substituted 

Mr.  Vance  moved  for  an  order  for  substituted  service  service  was 
at  ker  last  pkce  of  residence,   and  on  her  solicitor,  fa^st^iac^of 
He  cited  Farrow  v.  ffhile  (a)  as  to  the  form.  residence  and 


The  Masteb  of  the  Rolls  made  the  order. 


(a)  1  Jac.  ^  W.  643. 


on  ber  so- 
ticitor* 


T 


RUNDLE  V.  RUNDLE.         ^Jrcrm^  w. 
RUNDLE  t;.  RUNDLE. 

Wo  suits  were  instituted  on  behalf  of  infants,  and  Where  two 
/.  .,  I.  •       •     ^1  suits  are  in- 

one  ot  the  causes  being  m  the  paper,  stituted  on  I 

bebalf  ofan, 

Minfimt,  it  is 
r.  MaUns  moved  for  a  reference  to  the  Master  to  not  of  course, 

Mcertam  which  of  the  two  suits  it  was  for  the  benefit  ^**en  one  of 

A  ,    .  .  such  suits  IS 

^  the  infants  should  be  prosecuted.     No  affidavit  was  in  the  paper 

>nade  in  support  of  the  appUcation,  but  he  contended  S^^^i^ 

^>  although  such  a  reference  was  not  usual  after  Blaster  to 

decree,  Taylor  v.  Oldham(a)y  yet  that  before  decree  ^jdS^ofthe 

the  two  suits  is 

•  NT     r  rAf*  ™ost  bene- 

W  ^^^^  ^^'  ficial  for  the 

Vol.  XL  D  infant. 
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1847. 


RUNDLB 

V. 
RUNDLB. 


the  order  was  of  course,  on  the  mere  allegation  of 
counsel,  that  both  suits  were  for  the  same  purpose : 
Sullivan  y.  Sullivatu  (a) 

The  Master  of  the  Rolls  refiised  to  grant  the  ap- 
plication, thinking  that  such  an  order  was  not  of  oourse 
when  the  cause  was  in  the  paper,  but  must  be  sus- 
tained by  merits. 

(a)  2  Mer.  40. 


Nov.  17.  19. 

Jtnu  80. 

Apartj 
proved  ex- 
nibits  by  two 
witnesses. 
Held,  that  he 
was  not  on 
that  account 
to  be  charged 
with  the  costs; 
for  inequity 
such  a  pro- 
ceeding may 
be 


I 


BURCHELL  v.  GILES. 

N  this  case  the  Court,  haying  made  a  decree  for 
the  Fhdntiffs, 


recdon  to 
TaxiiigBfastef 
toaee  whe- 
ther matter 
had  been  im- 
properly in- 
trooucedby 
amendment 
and  to  charge 
the  Plaintiif 
thcfewjlh. 


Mr.  Daniel^  for  the  Defendant,  submitted  that  the 
Phdntifis  ought  to  be  charged  with  the  costs  of  proving 
exhibits  twice,  a  course  of  proceeding  which,  he  sub- 
mitted, was  perfectly  unnecessary.  He  cited  Booth  ▼• 
Booth  (a) 

The  Ma8T£B  of  the  RoLLS. 

In  consequence  of  the  mode  of  examinatioii  pursued 
in  this  Court,  it  may  be  necessary  to  examine  two 
witnesses  as  to  one  point.  I  have  before  had  ocoaaion 
to  consider  the  question  of  the  costs  of  such  a  pro- 
ceeding, and  found  myself  unable  to  charge  the  partieB 
with  them. 


The 


(a)  1  Bemv.  185. 
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ne  IdAaTKB  of  the  BxyjAjS,  on  other  gromidBy  gave  1848. 
no  costs  on  either  side  as  to  the  evidence,  and,  amongst 
other  things,  he  directed  the  Taxing  Master  "  to  look 
into  the  pleadings,  and  in  case  he  should  find  any  part 
o£  the  amended  bill  to  have  been  improperly  intro- 
dooed,  he  was  to  tax  the  costs  occasioned  by  snch 
amendment,"  and  such  costs  were  to  be  borne  by  the 
Plaintiffi,  and  deducted  from  the  costs  payable  to  them 
by  the  Defendants,  (a) 

(a)  Reg.  Lib.  1847,  A.  fol.  413. ;   and  see  122d  Order  of  8th 
3£^  1845.     Ord.  Can.  334. 


M 


1847. 

DAY  V.  DAY.  ^^ 

Jon.  29. 

"ARGARET  S.  SAUNDERS vrss  entitled  to  Onthcmar- 


a  share  of  a  fund  in  Court     In  June  1846,  she,  V^!^i^ 

,  intantyvfNtf,  a 

being  an  m£uit,  mtermamed  m  Dublin  with  J.  W.  O.  settlement 
Richards,  and  a  marriage  settlement  was  executed  on  ^"^dsin Cou^ 
that  occasion  by  her,   her  father,  and  her  husband,  to  which  she 
whereby  the  real  estate  of  the  husband  was  settled ;  oJf  ho*  attain 
and  it  was  **  consented,   agreed  upon,  and  declared,  »°K  twentjr- 
between  and  by  the  parties  thereto,''  that,  upon  the  said  was' prated 
Margaret  S.  Saunders  attaining  twenty-one,  the  funds  ^'^  payment  to 
to  which  she  was  entitled  should  be  transferred  to  the  Held,  that  the 
troBtees  of  the  setttopient,  upon  certain  trusts  for  her-  ^^^^^ 

self,  her  husband,  and  their  issue.  or  by  commis- 

sion was  ne- 
cessary. 
On  the  16th  of  October  1847,  she  attained  twenty-one^      ^^  affidavit 

«ia  a  petition  was  now  presented  by  the  husband,  wife,  before  a  Bfas- 

and  5''  Extoor- 
dmary  m 
Ireland,  ap- 
pointed under  the  6  &  7  Vict,  c,  82.    Held,  that  it  was  not  necessary  to  veri^  by 
iffidsyit  the  (act  that  he  filled  that  character. 

D2 
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184&       ndiintUeB  (at  pqrment  of  die  fiomd  to  the  trustees 
^j^^    upon  die  tmstB  of  tlie  settlement. 


Day, 


Hr.F.  5.  IFaZuEsu  in  8ii{^Nirt  of  tlie  peddon. 
Mr.  Headifidd  for  other  iMurde& 

Tft^  Master  of  £ft«  Bolls  thought  that  the  usual 
coDBent  in  Court  of  the  ladj  was  necessary;  but  she 
bdng  resident  in  Dublin,  a  commission  issued  to  ex- 
amine her  apart  from  her  husband,  whether  she  was 
satisfied  with  the  settlement,  and  was  willing  and 
desirous  that  the  same  should  be  carried  into  execu- 
tion, and  the  fund  transferred  to  the  trustees,  or  in 
what  manner  and  for  what  purpose  she  was  desirous 
that  the  fund  should  be  transferred,  paid,  or  other- 
wise disposed  of. 


Jan,  29.  The  lady  haying  declared  herself  satisfied  with  the 

setdement,  and  desirous  that  the  same  should  be  carried 
into  execution,  the  fund  was  ordered  to  be  paid  to  the 
trustees. 


In  this  case  an  affidavit  was  sworn  before  a  Master 
Extraordinary  for  Ireland,  appointed  by  the  6  &  7  VicL 
c,  82. ;  and  a  question  was  made,  whether  it  was  neces- 
sary to  shew,  by  affidavit,  that  he  filled  that  character. 

The  Masteb  of  the  BoLLS  held  that  it  was  not 
necessary. 
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1847. 


In  re  BAXTER.  iVw.  1 1. 


N  order  of  course  bad  been  made  tbat  two  solicitors  An  order  of 
should  within  a  fortnight  after  notice  of  the  order  quiring  a 


deliver  their  bill  of  costs.  5''^'^*^':  .*^..„ 

deliver  his  bill 
of  costs  with- 

The  order  was  served  personally  in  July  1847,  but  j"  ^^'^^J^ 
no  blU  of  costs  had  been  delivered.  obeyed,  the 

next  order  is, 
that  be  may 
Mr.  Tripp,  on  behalf  of  the  client,  moved  that  the  soli-  deliver  it 

dtors  might,  within  four  days  after  personal  service  of  ^i^yg  ^^  ^^^^^ 

the  order  now  to  be  made,  deliver  their  bill,  or  in  default  committed. 

stand  conunitted  to  the  Queen's  prison. 

Tlu  Masteb  of  the  Bolls  said,  that,  as  the  time 
had  aheady  been  limited,  the  client  was  entitled  to  the 
four  day  order,  which  he  now  asked,  (a) 

(a)  Reg.  Lib.  1847,  A.  fol.2a.     See  10  Beav.  222.  451.    Seton 
«i  Decrees,  432. 


V  3 
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1847. 


Jtfb«.  19, 930.  BAMPTON  V.  BIRCHALL. 

APIamtiff  rilHE  Defendants  having  on  the  former  occaeaonB 

^'S^*^  succeeded  on  their  plea  and  demurrers  (a),  the 

qectment  Plaintiff  filed  a   third  bill  to  which  the  Defendants 

:S^^  -gain  demurred. 

lion,  and 

filed  a  bfll  of  ^®  present  bill  stated  as  follows :  —  That,  on  the 

dSKOToy  in  14th  of  May  1832,  Blackburn,  the  assignee  of  Thomas 

aid  oi  the  ,                     •       •          •                         • 

action  and  to  Standish,'  exhibited    his    bill    in  this   Court  against 

]^^^  Frank  HaU  Standishy  stating  that  Sir  Frank  Standish 
from  aettiw  was,  at  his  death,  seised  of  certain  property  in  Lam* 
S^Sbj  ««*«'^;  t^t  ^^  died  on  the  15th  of  May  1812,  with- 
tfae  death  of  out  issue  and  intestate,  leaving  TTumuu  Standish  his 
antf  the  suit  hdr-at-Iaw,  who  thereupon  became  entitled  to  the  pro- 
abated  and  the  perty ;  that,  on  the  death  of  Sir  Frank  Standish,  Frank 
action  at  law  Sail  Standish  entered  into  possession  of  the  property 
iSte  *iJ«t  ^**^^^*  having  any  title  thereto ;  that,  in  1820,  Thomas 
years  adyerse  Standish  took  the  benefit  of  the  Insolvent  Debtors  Act, 
Kl?^^^'  •  and  that  f/iacAittm,  who  had  been  appointed  his  assignee, 
having  filed  a  had  caused  an  action  of  ejectment  to  be  commenced  for 
a dmmv^*  recovering  the  property  which  was  then  pending,  and 
thereto  was  that  Frank  Hall  Standish  had  caused  himself  to  be  made 
the  ground  ^  Defendant  thereto ;  that  there  were  outstanding  terms 

thatnoeffisc-  ^nd  leases  which  Frank  Hall  Standish  threatened  to 
tual  proceed- 
ing coold  now  set  up,  and  praying  a  discovery  and  an  injunction  to 

^J^J^^^*  restrain  the  Defendant  from  setting  up  the  outstanding 

diseoTefy  and  terms  &c  as  a  defence  to  the  said  action  of  ejectment, 
rdief  aoogfat 
would,  there- 
fore, be  use-  The  present  bill  then  stated,  that  Frank  HaU  J^andish 

had  put  in  a  demurrer  to  such  bill,  which  had  never 

been  set  down  to  be  heard;  and  it  then  stated,  by 

way 
(a)  See  4  B€avam^  558^5BetnaH,  67.  and  330^  and  1  PkUSpg^ 
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way  of  rapidementy  that,  before  any  further  'proceed-  1847. 

mg!»  had  been  taken  in  the  said  Buit,  and  in  December  ^^^^^ 

I84O5  Frank  HaU  StandUh  died,  having  devised  the  «. 

pruperly  in  question  to  the  Defendants  Birchall  and  ^RCh^"" 
Woodward^  upon  eertain  trusts,  and  subject  thereto  to 
his  own  right  heirs. 

That  he  left  the  Defendant  WtUiam  Standish  Carr 
Mb  har,  and  that  BtrchaU  and   Woodward  and  Carr 

hid,  on  the  death  of  Frank  Hall  Standish,  entered  into 

• 

posBesBum* 

That  Blaekbumf  the  assignee,  having  died  in  March 
1841,  the  Plaintiff  was,  in  April  1841,  appointed  sole 
•BBignee  of  ITunnas  Standish,  and  as  such  had  become 
oitiftled  to  the  property.     The  bill  then  alleged,  that 
die  original  suit  became  abated   by  the  deaths  of 
fnpii  HaU  Standish  and  Blackburn,  and  it  prayed  a 
levivar  of  the  suit,  and  that  the  Plaintiff  might  have 
tlie  benefit  of  the  said  suit  and  proceedings,  and  might 
be  declared  entitled  to  the  same  relief  against  the  De- 
fendants as  was  prayed  by  the  original  bill  against 
Frmh  HaU  Standish,  and  might  be  at  liberty  to  set 
down  the  demurrer  for  argument. 

To  this  bill  the  Defendants  BirchdU,  Woodward,  and 
Corr,  filed  general  demurrers  for  want  of  equity. 

Mr.  Kindersley  and  Mr.  T.  H.  HaU  for  the  Defendant 
Can,  and 

Mr.  Thtrner  apd  Mr.  Elmsley  for  the  Defendants 
^irehaU  and  Woodward,  in  support  of  their  respective 
demurrers,  argued,  that  by  the  present  bill,  the  Plaintiff 
daimed  the  assistance  of  the  Court  in  idd  of  some  pro- 
Ceedii^  at  law ;  bat  it  appeared  that  there  were  no  means 

JD  4  of 
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1847.       of  making  it  available,  inasmuch  as  the  former  action 
"^^^^^^"^     of  ejectment  had  failed  by  the  abatements,  and  no  new 


«.  one  could  now  be  successfully  brought,  the  Plaintiff's 

BiRCHALL.     yjgj^^  having  been  extinguished  by  the  lapse  of  time 
under  the  statute  3  &  4  fF.4.  e.  27.  s.  34. 

Mr.  Tlnneyj  Mr.  Lewiny  and  Mr.  J.  Johnson,  in  sop- 
port  of  the  biU,  argued,  that  the  present  Plaintiff  was 
entitied  to  have  the  original  suit  revived,  and  placed 
in  the  same  situation  as  it  was  at  the  time  of  the  abate- 
ments, and  that  this  was  not  a  fitting  occasion  to  discuss 
the  l^al  questions,  as  to  the  action  or  the  statute. 
That  it  was  not  clear  that  the  action  had  gone  at  law  (a), 
for  the  present  Plaintiff  was,  by  the  statute  7  G.4.  c.57. 
s.  26.,  placed  in  the  very  podtion  of  his  predecessor 
BlaeUmm ;  and,  though  jFVojU  HaU  Standisk  was  de- 
ceased, there  might  stiU  be  other  co-Defendants  living. 
As  to  the  statute,  that  there  were  many  existing  circimi- 
stances,  by  which  the  effect  of  the  statute  might  be  de- 
feated, but  that  this  was  matter  proper  for  the  conader»- 
tion  of  the  Court  of  law :  Leigh  v.  Leigh,  (i) 

They  also  cited  Gregar  v.  AloleswarA{c),  J%e  Earl 
of  Deloraine  \.  Browne,  (d) 

Mr.  Kinderdey  in  reply. 

The  Master  of  the  Bolls. 

Tlie  lull  is  filed  for  discovery 9  and  also  for  relief  in  aid 

of  an  action  at  law :  and  my  understanding  of  the  pnc- 

tioe  certainly  is,  that,  if  in  such  a  Inll  it  wppean  that 

the  Haintiff  cannot  have  any  relief  at  law ;  thebillmay 

be  sQOoeBsfolly  demurred  to.  (e) 

The 

(•)  Til  MtUmi  dem.  Tmmr  r.  (^  3  Are.  C  C  633. 

(»)  1  ar  I  ii;  319.  Xm%  toi. 

(c)  8  r<s.  sea.  103. 
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The  circamstances  of  this  case  are  peculiar ;  and  if  the       ^847. 
Plaintiff  fails,  it  is  in  conseqaence  of  the  great  lachesof     bampton 
which  he  has  been  goiltj :  and  the  interests  of  justice  v. 

are  in  no  way  concerned  ip  it.  This  bill  is  filed  thirty- 
fire  years. after  Thanuu  Standish  (through  whom  the 
Plaintiff  claims)  acquired  his  right,  and  fifteen  years 
after  the  filing  of  the  original  bill  That  is  the  state  of 
things  with  respect  to  time. 

An  attempt  was  made  on  a  former  occasion  to  ob- 
tain a  revivor,  and,  at  the  same  time,  to  help  the  case 
made  by  the  ori^nal  bill  by  additional  statements  and 
all^ations,  and  a  demurrer  to  that  bill  was  allowed,  on 
the  ground  that  it  attempted  to  bring  forward  matter 
in  aid  of  the  equity  claimed  by  the  original  bill,  pend- 
ing a  demurrer  to  that  very  bill.  I  then  thought, 
and  now  think,  that,  when  parties  happen  to  die  pend- 
ing a  suit,  there  can  be  no  doubt  as  to  the  proper 
course  of  proceeding.  A  simple  bill  of  revivor  may 
be  filed,  or  a  bill  of  revivor  accompanied  by  so  much 
supplemental  matter  as  may  be  necessary  to  shew  the 
title  of  the  Plaintiff  to  revive,  and  his  title  to  claim 
the  benefit  of  a  revivor,  against  the  persons  whom  he 
makes  Defendants.  I  apprehend  that  there  can  be 
no  doubt,  that  so  much  supplemental  matter  as  may 
be  required  for  the  purpose  of  shewing  the  Plaintiff's 
title  to  revive,  and  also  his  title  to  revive  against  the 
Defendants  to  his  new  bill,  is  allowed.  This,  how- 
erer,  is  quite  a  different  thing  from  bringing  forward 
sapplemental  matter  in  aid  of  the  equity  alleged  by 
the  original  bill,  and  that  while  a  demurrer  has  been 
put  in  to  that  bilL 

After  all  this  delay,  and  when  it  has  never  yet  been 
made  to  appear  to  the  Court,  whether  the  demurrer 
to  the  original  bill  might  or  might  not  have  been  sus- 
tained. 


ii 
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Bamptoit 

V. 
BlRC«ALL« 


taineS^  this  Inll  is  filed,  settiiig  forth,  upon  the  fieu^eof 
it,  cilcimifltances  shewing  that  the  Plaintiff  has  not  and 
cannot  have  the  right  which  he  asks,  namely,  that  dia^ 
oovery  and  relief  which  is  sought  by  the  ordinal  bilL 
What  is  here  asked  is,  a  discovery  and  relief  necessary 
to  support  the  action  stated  in  the  original  biU.  That 
action  is  gone,  it  is  admitted  that  there  is  no  other 
action  pending,  and  the  circumstances  are  such  as  to 
shew  that  no  other  action  can  now  be  sustained. 


Taking  the  statements  as  they  stand  upon  this  bill 
of  revivor,  I  must  say,  that  these  demurrers  have  been 
properly  put  in  to  the  bill :  and  they  must  be  allowed^ 
with  costs. 


JVbo.  18. 


In  re  MACKEILL. 


An  a^eement 
was  signed  be- 
tween a  solid- 
tor  and  his 
clients,  by 
which  the 
former  was  to 
take  a  sum 
agreed  on,  in 
full  of  all  de- 
mands.    An 
order  of  course 
afterwards  ob- 
tained for  the 
taxation  of  his 
bill  was  dis- 
charged for 
irr^;ularity. 

^irregular 
order  for  taxa^ 
tion  may  be 
waived,  but  it 
must  be  done 
in  some  clear 
and  unequivo- 
cal manner. 


nnHIS  was  a  motion  to  discharge  an  order  obtained 
-*-  as  of  course  for  the  taxation  of  Mr.  MackriU^&  bill 
of  costs. 

In  1845,  Mr.  MackriU  had  been  appointed  the  local 
solicitor  of  a  projected  railway  from  IlitU  to  Uncohn. 
In  1846  he  delivered  his  bill  of  costs,  which  underwent 
considerable  discussion.  Meetings  took  place  between 
him  and  the  finance  committee  of  the  company,  and 
ultimately,  on  the  20th  of  November  1846,  an  agree- 
ment was  signed  by  the  four  members  of  the  committee 
and  by  Mr.  MackriU,  by  which  it  .was  agreed  that  the 
aggregate  charges  of  Mr.  MackriU  should  be  settled  at 
17532.  The  above  sum  (subject  to  the  correction  of  any 
errors  in  the  adding  up  of  the  bills)  to  be  considered  as 
in  full  of  all  demands  by  Mr.  MackriU  on  the  com- 
mittee. 
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oitttee^  and  die  balance  doe,  after  allowing  tke  balance        1847. 
of  Mr.  MdeknltB  caali  acooont,  was  to  be  paid  within     ^'^^'^'^^ 
seven  dajni.  HAcutiLt. 

The  cash  account  was  afterwards  delivered ;  but  the 
eomanttee  haiing  declined  to  pay  the  amount  agreed 
oii,  Mr.  MaehiU  brought  his  action  at  law  against  the 
members  who  had  ngned  the  agreement,  to  recover  the 
balance. 

On  the  14th  of  June  18475  the  four  members  obtained 
ex  parte  a  ccmimon  order  of  course  to  tax  Mr.  Maekrill^B 
Uks  and  to  stay  the  proceedings  in  the  actioiL 

Arrangements  were  made  for  attending  the  Taxing 
Master  on  the  Hth^  which^  on  the  application  of  the 
town  agent  of  Mr.  MtiekriU,  was  postponed  until  the 
26th  of  Juhfy  when  it  was  again  postponed,  and  no  fur- 
ther warrant  could  be  obtained  before  the  Long  Vacation. 

In  the  aflOdavit  in  opposition  it  was  sworn,  that 
Mr.  MackrUl^B  town  agent  had  stated,  that  though  the 
c^tder  was  irr^ular,  he  submitted  to  the  taxation.  This 
was  positively  denied  by  the  London  agent,  who  stated 
that,  though  he  had  made  s(»ne  arrangements  for  an  at^ 
tendance  before  the  Master,  he  did  so  in  order  to  prove 
the  agreement,  and  to  protest  against  the  Master's  pro- 
oeeding  in  the  taxation ;  and,  in  the  event  of  his  de- 
ciding to  proceed,  to  ask  for  a  postponement  until  the 
epiiuon  of  the  Court  had  been  taken. 

(k  the  29th  of  October  1847,  Mr.  MackriU  gave  notice 
of  motion  to  discharge  the  order  for  taxation,  which  was 
BOW  iHtmght  on. 

Mr.  Kindersley  and  Mr.  Glasse,  in  support  of  the  ap- 
plication, argued,  that  the  order  for  taxation  was  irre- 
gular. 
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1847.       gnlar,  there  being  an  existing  special  agreement  in 
^"^y^^^     respect  of  the  bill  of  costs;  and,  secondly,  that  there 
Mackbill.    had  been  no  waiver.     They  relied  on  an  unrepcnrted 
case  of  7%e  Baron  de  Feucheres  y.  Dawes,  (a) 

Mr.  Thtmer,  contra,  contended  that,  by  proceeding  on 
the  order,  and  by  the  conduct  of  the  parties,  the  ir- 
regularity (if  any)  had  been  waived. 

7%«  Masteb  of  the  Rolls.  An  agreement  as  to 
this  bill  of  costs  having  been  entered  into  and  formally 
signed  by  certain  persons,  who  allege  at  least  that  they 
have  authority  to  bind  the  company,  and  that  agree- 
ment, for  anything  that  here  appears  to  the  contrary, 
being  still  in  force,  an  order  of  course  is  obtained  for 
taxation  of  the  same  bill.  I  conceive  this  to  have  been 
wrong.  Such  an  order  ought  not  to  have  been  ob- 
tained; and  if  an  application  had  been  immediately 
made,  it  would  certainly  have  been  discharged. 

I  do  not  mean  to  say  that  such  an  irr^ular  order 
may  not  be  waived ;  but  I  think  it  should  be  waived  in 
some  clear  and  unequivocal  manner,  so  as  to  leave  no 
doubt  upon  the  mind  of  the  Court,  that  the  parties  in- 
tend to  waive  it.  I  believe  there  have  been  cases  in 
which  the  taxation  has  actually  commenced  before  the 
irregularity  of  the  order  has  been  discovered,  and  it  has 
been  discharged  notwithstanding  some  progress  has  been 
made  in  the  taxation. 

Here,  perhaps,  it  was  imagined,  on  one  side,  that 
there  had  been  a  distinct  verbal  waiver ;  the  other  side 
most  positively  denies  it.  I  cannot,  therefore,  come  to 
the  conclusion  that  there  was  a  waiver.     I  think  that, 

if 
(a)  See  next  case,  p.  46. 
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if  there  was  a  waiver,  it  ought  to  have  been  evidenced       1847. 
in  a  mach  more  formal  manner  than  appears  here.     The     ^^^^^ 
case^  therefore,  rests  entirely  upon  this :  whether  the     Mackrill. 
aoquiescence  in  the  appointments  for  the  purpose  of 
proceeding  in  the  taxation  before  the  Master  is  to  be 
considered  as  amounting  to  a  waiver.     I  am  clearly  of 
(pQion  that  it  does  not. 

I  must  discharge  this  order  for  irregularity,  with 
coBts.  At  the  same  time  I  Ynsh  to  say  this :  —  that, 
if  any  costs  have  been  occasioned  by  these  attempts  to 
proceed  before  the  Master,  my  opinion  is,  that  they 
oa^t  to  be  set  off  against  the  costs  with  which  the 
Bespondents  are  to  be  charged.  I  am  led  to  mention 
this,  because  I  think  that  the  London  agent  of  the 
solicitor  ought  not  to  have  kept  this  secret  in  his  own 
breast,  if  he  intended  to  take  advantage  of  the  irre- 
golarity  of  the  order.  His  right,  and  perhaps  his  duty, 
towards  his  client  clearly  entitled  him  to  take  the  ob- 
jection ;  but  he  should  not  have  proceeded  ambiguously : 
be  should  have  said,  "  I  intend  to  go  before  the  Master 
upon  the  warrant,  but  mind  I  object  to  this  order  from 
the  b^inning." 

I  do  not  say  a  party  is  bound  from  the  first  to 
^w  that  an  order  is  irregular,  because  it  very  often 
Happens  that  the  objection  is  not  discovered  until  the 
order  has  been  proceeded  upon ;  and  if  he  was  not  aware 
of  tbe  irregularity,  I  should  not  consider  it  objection- 
M)Ie  for  him  to  complain  of  the  order  afterwards. 
Tbere  ought  to  be  a  fair  and  open  dealing,  and  a  party 
ought  not  to  arrange  to  proceed  on  an  order,  and  then, 
by  objecting  to  it,  to  take  the  other  side  by  surprise. 
If  a  party  intends  to  object  to  an  order  for  irregularity, 
^  ought  to  do  so  from  the  first. 
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184& 


1.  DE  FEUCBD&RES  v.  DAWES. 

An  order,  ob-  TN  this  case  (a)  Messrs.  Pinniger  &  Ca  had  been 
***'*^«S£r*'  employed  by  the  Defendants  as  their  solidtors,  and 
dischiuqged,  oo  the  amount  of  their  remuneration  having  come  under 
ff^ipppi^Mion  of  discussion,  an  arrangement  was  come  to  between  the 
material  frets,  parties  that  the  amount  should  be  left  to  the  detemun- 
course  for        ation  of  Mr.  Amory^  a  solicitor.     Mr.  Amory  gave  as 

*;"**^  ^  his  opinion  that  7000i  would  be  a  fidr  remuneratioa 
charged  oo  the  ,  , 

ground  of  the  to  the  solicitors  for  their  services.     There  was,  bow- 

"WJ^^  ^  ever,  a  contest  between  the  Defendants  and  Messn. 
anallcged  ' 

prerxMis  refer-  Pbadgery  whether^  under  the  agreement  between  them, 
^^S^tKm^  the  opinion  or  award  was  final  and  binding  on  the  De- 

thefiict  was     fisndants. 
disputed. 


The  Defendants  afterwards  applied  ex  partem  by 
tian^  and  obtained  an  order  for  the  taxation  of  MesBiB. 
Pimn^er  &  Ca's  bills  of  costs ;  but  on  the  af^ilicatioiiy 
no  mention  was  made  of  the  reference  to  Mr.  Amory. 

Mr.  PnAertomj  Mr.  Kokierdey,  and  Mr.  CUauej  now 
moved  to  £schaige  the  order  for  irregnlaiity,  con- 
tending that  it  had  been  obtained  on  a  suppresooii  of 
material  fiM:t& 

Mr.  Thtmyf  Mr.  JZoanfl^,  and  Mr.  Speedy  amtr^ 
argued  that  diere  had  reaUy  been  no  referoice,  and  diat 
an  that  had  been  done  was^  to  submit  the  qoestioii  of 
what  iPOfjaX  to  be  paid  to  the  Defendants'  soEciton  ftr 

tlie 


{«)  Bcpertcd,  OB  ether  points^  5  JBsBv.  110. 144w 
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the  mere  opinion  of  Mr.  Amory^  and  that  it  was  not  ne- 
ceBBarjj  on  the  motion,  to  advert  to  this  circumstance. 

The  Master  ofihe  Rolls. 

Some  transaction  took  place  between  the  parties,  the 
xesoh  of  which  was,  that  the  right  to  a  taxation  was 
contested.  Both  parties  were  entitled  to  have  this 
matter  of  contest  adjudicated  on.  In  this  state  of 
things,,  however,  an  tx  parte  application  was  made  to 
the  Court,  and  the  £EUSts  on  which  the  question  in  dis- 
cosdon  arose  were  suppressed*  I  think  that  such  an 
order  cannot  be  sustidned. 


1843. 


Lord  CatUnham  established  the  rule,  that  where  an 
ex  parte  injunction  is  obtained  upon  a  suppression  of 
material  facts,  it  will  be  dissolved  on  that  ground 
done,  although  it  might  appear,  on  the  application  to 
diflsolve  it,  that  there  were  ample  merits  to  sustain  it. 
He  dissolved  the  injunction,  and  left  the  party  to  an 
independent  application. 

The  same  rule  applies  to  this  case,  and  the  order 
must  be  discharged. 
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1848. 


Jan.  15.  18. 
March  f». 

On  the  21st 
of  July  the 
Master  pro- 
ceeded,  ex 
parte^  in  a 
taxation  in 
the  absence 
of  the  client, 
who  had  not 
been  served 
with  a  warrant 
to  proceed  on 
that  day.    A 
warrant  was 
afterwards 

regularly 
senredfor  the 
Slst  of  Jufy, 
subscribed 
**to  complete 
the  taxation.** 
The  client  did 
not  attend ; 
but,  the 
Master  bong 
informed  of 
the  former 
irregularity, 
re-taxed  so 
much  of  the 
bills  as  had 
been  taxed  on 
the  21st. 
Held,  that  the 
client  not 
having  at* 
tended  the 
warrant  of  the 
31st,  could 
not  set  up  the 
irregularity  of 
the2l8t. 


In  re  MOURILYAN. 

npHE  &LCts  of  this  case  are  sufficientlj  stated  In  the 
"*•  jadgment. 

The  case  was  argued  hj  Mr.  Raupell,  Mr.  Turner, 
and  Mr.  fF.  T.  S.  Daniel 


The  Master  of  the  Bolls. 

This  is  the  petition  of  John  Curling,  praying  that 
all  proceedings  on  the  certificate  of  Mr.  Baines,  the 
Taxing  Master,  filed  on  the  10th  day  of  August  1847, 
may  be  stayed,  and  that  certain  other  certificates, 
dated  the  26th  of  Marchy  the  12th  of  Jt^TUf,  and  the  10th 
of  July,  and  also  the  certificate  of  the  10th  of  August 
1847,  may  be  taken  off  the  file  and  annulled;  or  that 
it  may  be  referred  to  one  of  the  Masters  to  tax  and 
settle  the  bills  referred  to  in  an  order  of  the  11th  of 
March,  in  accordance  with  the  all^ations  in  the  peti- 
tion, and  for  other  relief. 

The  Petitioner,  alleging  that  he  had  employed 
Mr.  Mourilyan  as  his  agent  in  certain  railway  business, 
and  that  Mr.  Mourilyan  had  delivered  a  bill  of  fees 
and  disbursements,  containing  many  unreasonable  and 
extravagant  charges,  and  that  such  bills,  if  chargeable, 
should  have  been  charged  for  agency  business  only,  on 
the  11th  March  1847  obtained  an  order  for  the  taxation 
of  the  bills.  The  Master  has  taxed  the  bills,  and  cer- 
tified the  sum  due  to  Mr.  Mourilyan  for  his  biUs  and 
the  costs  of  taxation.  It  was  contended,  on  the  behalf 
of  Mr.  Curling,  that  part  of  Mr.  Mourilyan^s  bills  were 

improperly 
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improperly 'and  irregularly  taxed^  in  the  absence  of       1848. 
Mr.  Curlmff,  who  had  no  opportunity  of  retazing  them^     ^^^^^^^ 
and  farther,  tliat  Mr.  Curling  was,  in  some  manner,    Mouriltan. 
depiyed  of  the  opportunily  of  establishing  by  affidavit 
his  case,    that  Mr.  Movrilyan    was  entitled   only   to 
agency  costs.     I  am  of  opinion  that  Mr.  Curling  had 
ample  opportunity  to  state  and  prove  his  case,  if  he  had 
denied  it  and  properly  attended  to  his  business.     The 
question,  being  whether  solicitor's  costs  or  agent's  costs 
were  to  be  allowed,  must  have  arisen  very  early,  and 
Mr.  Curling  was  not  justified  in  waiting  till  the  bills 
had  been  gone  through  before  he  brought  in  his  own  case 
and  evidence.     With  respect  to  the  charge  of  irregular 
taxation  in  his  absence,  it  appears  that  proceedings  had 
regularly  taken  place  for  the  taxation  on  the  26th  and 
29th  of  June  and  the  20th  July.     Mr.  Mourilyan  at- 
tended a  meeting  on  the  21st  of  July^  and  it  being 
Bwom  that  Mr.  CurUng  had  been  served,  the  Master 
prooeeded  in  his  absence ;  but  as  it  afterwards  appeared 
that  the  warrant  intended  for  that  meeting  (which  was 
served  on  the  8th  July)  was  subscribed  for  Wednesday 
next,  which  in  truth  was  the  14th  and  not  the  2l8t  of 
Jrdy  which  was  meant,  there  can  be  no  doubt,  that  the 
Kivice  and  the  proceedings  at  that  meeting  were  ir- 
legolar  and  not  binding  on  Mr.  Curling^  and  no  doubt 
either,  that  if  Mr.  Curling  had  brought  the  matter  pro- 
peiiy  under  the  consideration  of  the  Master,  all  costs  so 
inegulaily  taxed  would  have  been  retaxed  at  his  in- 
>bmoe,  and  he  might  have  procured  the  correction  of 
tty  error. 

Bat  on  the  23rd  of  July,  Mr.  Curling  received  a 
^Bnaat  on  leaving  the  costs  of  common  law,  and  on 
the  27th  had  notice  of  an  attendance  on  the  Masters  of 
the  Court  of  Queen's  Bench  to  tax  the  common  law 
coita. 

You  XI.  E  But 


50  CASES  IN  CHANCEaX. 

.1848.  On  the  27th  of  JulylAx.  Curling  mis  Beewed 

^^In^     ^^  further  warrants,  one  on  leaving  aa  affidavit  with 
.MoDRiLTAN.  Mr.  Baines,  the  other  returnable  on  the  iletaiJitfy, 

and  Bubscribed  "  to  complete  the  taxation  of  the  ImUb 
of  coats." 

Mr.  Curling  represents  himself  to  have  been  greatly 
surprised  at  these  proceedings,  <md  he  informed  Mr.  If^ 
rilyarij  that  he  had  been  served  with  no  previous  war- 
rant to  attend  after  the  20th  of  July.  The  nature  of 
the  mistake  which  had  occurred  occasioned  some  dif- 
ficulty in  the  explanation  of  it.  Mr.  Mourilyan  ooold 
not  easily  believe,  that  such  a  mistake  as  that  whioh  had 
occurred  had  really  taken  place ;  but  as  a  regular  at- 
tendance was  appointed  for  the  31st,  Mr.  CurUng  had 
an  opportunity  of  setting  the  matter  right.  It  was  Ida 
interest  and  also  his  duty  to  attend  for  that  purpose, 
but  instead  of  that,  he  sent  Mr.  Stokes  to  inform  the 
Master's  clerk,  that  there  had  been  no  warrant  for  an 
attendance  on  the  2l8t,  and  he  is  carefiil  to  make  it 
known,  that  he  did  not  by  himself  or  his  clerk  attend 
on  the  31st,  which  was  the  very  thing  he  ought  to  have 
done,  for  the  purpose  of  obtaining  the  relief  he  denied. 
The  warrant  for  the  meeting  of  the  31st,  having  been 
regularly  served,  was  attended  by  Mr.  Mourifyanf  but 
not  by  Mr.  Curling^  and^the  Master,  being  informed  of 
the  irregularity  of  the  warrant  for  the  21st,  retaated  00 
much  of  the  bills  as  had  been  taxed  on  the  2l0t  Tfaia 
was  regularly  done  on  the  31st,  at  a  meeting  which 
Mr.  Curling  ought  to  have  attended.  It  was  argued 
for  Mr.  Curling^  that,  as  the '  warrant  for  that  meeting 
was  subscribed  ^'  to  complete  the  taxation,"  he  was  mis- 
led to  believe,  that  the  Master  intended  to  proceed  on 
the  footing  of  the  taxation  of  the  21st  of  «7«/y,  and  would 
not  proceed  on  the  footing  of  the  taxation  of  the  20th 
July  and  retax  the  costs  which  had  been  taxed  on  the 

31st 
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Slat  ofJU^/asheactuanjdid.    I  think  that  there  is  1848. 

uttAing  in  die  ezpneesion  **  to  complete  the  tazstion"  ^'^^^^ 

wUch  was  calcolsted  to  snalead  Mr.  Curling  in  ihia  MoumnTAii. 


It  appears  to  me,  as  the  result  of  the  affidaidt,  that 
daring  the  hitter  portion  of  these  proceedings,  Mr.  CWr- 
tag  J  thinking  that  he  had  discovered  some  irr^olarity 
in  the  certificates  as  to  time  and  in  the  jurat  of  an 
affidavit,  and  finding  that  there  had  been  a  real  irregu- 
larity in  the  jnroceedings  of  the  Slcft  of  Julyt  determined 
to  avail  himself  of  the  insularities,  real  and  supposed^ 
ta-dek^  Mr.  Mimrifyan,  and  that  with  that  view,  he 
nigjtoeted  to  take  the  obvious  means  before  him  to  pro- 
core  the  re-taxation  of  the  costs  irregularly  taxed  on  the 
21st  of  Jufyy  in  the  expectation  that  by  such  conduct 
heeoold  defeat  the  whole  proceedings ;  and  this  petition 
ii^'aooordingly,  founded  on  the  allegation^  such  irregu- 
kritiee,  without  the  charge  of  any  particular  error. 
Under  these  circumstances,  I  think  that  Mr.  CurUng 
IB  not  entitled  to  any  part  of  the  relief  which  he  prays, 
uA  that  he  must  pay  the  costs  of  this  petition.    I  am, 
however,  a  fittle  apprehensive,  that  Mr.  Curling ^  by  YnA 
^khk  over  astuteness,  may,  to  his  own  prgudice,  have 
ttrown  away  the  opportunity,  which  he  had,  of  bringing 
farward  and  supporting  his  claim  to  be  charged  by 
lfr.*j9foicH7yim  with  agency  costs  only,  and  that  in  this 
ittpeet  he  may,  though  by  his  own  &ult,  not  have  re-» 
^AnA  the  justice  whidb  may  possibly  be  due  to  him ; 
lii  I  should  have  been  better  satisfied,  if  Mourilyan,  on 
tte  Slst  Jufy,  after  he  was  convinced  of  the  mistake 
^Aidh  had  been  made,  had  given  distinct  notice  to 
Ur.  CnrUng,  that  the  costs  taxed  on  the  2lBtJufy  would 
^  9%fat  be  retaxed  on  the  Slst  or  afterwards ;  and  for 
ihese  reasons,  I  will,  if  Mr.  CurUng  deeores  it,  refer  it 
to  the  Master  to  enquire  whether  Mr.  Mourifyan,  as 

E  2  between 
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1848*       between  himsdf  and  Mr.  CurUng,  was  entitled  to  costs 

^-^^^^-^     as  between  soUcitor  or  attorney  and  client,  or  to  costs 

MouBn.TA9.  ss  between  prindpal  and  agent.    If  Mr.  CurVng  does 

not  deore  this  enquiry,  Idismiss  the  petition  with  costs. 


lOrt*  «.  BUCHANAN  v.  MALINS. 

Demorrar  to  nPHIS  was  a  demurrer  to  a  bill  of  reyivor,  and  the 
JI^^J^J^J^  -■-  dzcumstancee,  as  stated,  were  substantiaDy  as 
•tiTesofa        fi)IloWB:  — 


fendant,  who 

^ddied  after      In  1831,  George  Greenxay  executed  a  settlement^ 

whoaemterest  whereby  he  coYenanted  to  pay  W.  IF,  GrteKwajf  and 

hadranrhcd    jaamet  Wmam  B^clumm  the  sum  of  lOOCML,  to  be  hdd 
torn  Go-de- 
fendant, al-      by  than  on  certain  trusts. 

IOW€II  WKD 


A  soit  was  George  Grtemwag  died  in  1835,  leaTing  Jame  Greemr 

decree  br  tlie  ^"^  ^  executrix.     After  his  decease  certain  parties 

wyreaenta-  named  Malhu  filed  their  luU  on  behalf  of  themselTeB 

§euiK^z  and  all  other  the  creditors  of  Gearye  Greemmfajf,  against 

^^v^^   Ins  executrix,  and  IT.  ^.Grmian^  and  Jlfr.AKAoiix, 

tse  ocber  De^ 

feadvits  to      the  trustees  of  the  settlanent,  seeldi^  to  obtain  pay-- 
!*!?^*<^      mentofthelOOCML     The  biD,  in  addition  to  the  dicmn- 

stances  as  to  the  covenant,  aHqred^  that  the  testator 
canted  on boaness  in  partnezdiq^  with  Jl  WnBuckmrnam, 
and  that  Jl  fF,  Bmckamam,  was  indebted  to  the  testatoc^ 
estate  in  reepect  of  his partnerdiip  reoeqite.  Theoti- 
gpnal  bill  pnyed  for  the  usual  aocounts  of  the  tffwtatorii 
ddyts  and  estate,  and,  in  case  of  need,  an  •^"t-^n^  ^ 
the  paitnoship  transactioDs. 

In 
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In  1841,  a  decree  was  made,  whereby  the  right  of       I848« 
the  trustees  to  the  1000/.  was  declared,  the  usual  ac-     !!^"^^^^^ 
counts  in  a  creditors  suit  were  directed  to  be  taken,  o. 

and  the  Master  was  to  enquire,  whether  any  other  pro-      Maun s. 
oeedings  ought  to  be  taken  against  one  Craddock  or  any 
other  persons,  in  respect  of  any  part  of  the  testator's 
estate  allied  to  haye  been  received  by  them,  with 
liberty  to  state  special  circumstances. 

The  Plaintifis,  imder  the  decree,  took  in  interrogato- 
ries, extending  to  eighty  folios,  for  the  examination  of 
J.  W.  Buchanan  with  respect  to  the  partnership  mat- 
ters ;  these  the  Master  disalloW^,  and,  by  his  separate 
report,  stated  his  opinion,  that  a  bill  should  be  filed  by 
Jane  Greenway  against  J.  W.  Buchanan^  for  an  account 
of  the  partnership  transactions.  This  report  was  after- 
wards oonfirmed. 

In  December  1846,  J,  W.  BucJianan  died,  leaving 
his  co-trustee  surviving.  His  will  was  proved  by  the 
Plaintiff  George  A.  Buchanan^  who  thereupon  filed  the 
present  bill  against  the  Plaintiffs  in  the  original  bill, 
stating  that  the  original  suit  had  become  abated,  but 
that  the  Plaintiffs  thereto  had  neglected  and  refused  to 
revive  the  same.  The  bill  prayed  a  revivor,  and  that 
the  Plaintiff  might  have  the  benefit  of  the  said  suit  and 
proceedings,  in  the  same  manner  2A  J.W.  Buchanan 
would  have  had,  if  living. 

To  this  bill,  the  Defendants  put  in  a  demurrer  for 
want  of  equity  and  for  want  of  parties,  and  they 
alleged,  that  the  other  Defendants  to  the  original  bill, 
riz.,  Jane  Greenway  and  W.  W»  Greenway ^  were  ne- 
cessary parties  to  the  present  bill. 

Mr.  Eoupett  and  Mr.  Selwyn  in  support  of  the  de- 
murrer.    Though,  upon  abatement  after  decree,  a  De- 

E  3  fendant 
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1848.       fendant  may  file  a  bill  of  revivor  (a),  yet  the  repreaeiltar 
^^^^^^^^    tives  of  a  deceased  Defendant  have  no  each  xiirht,  unless 
fL  the  right  and  interest  of  sach  deceased  Defendant  pass 

^^^^^o^  to  his  representatives.  Here  fF.  W.  Greemoajf  and 
J.  W.  Buchanan  were  made  parties  merely  as  trustees, 
and  no  personal  decree  was  made  i^gainst  them.  The 
whde  interest  of  J.  W.  Buchanan,  therefore,  survived 
to  his  co-trustee^  and  is  abready  represented  in  the  suit, 
consequently  the  present  Plidntiff  has  no  suffident  in- 
terest to  support  this  bilL  As  to  the  costs  incurred  a 
Ull  of  revivor  cannot  be  maintained  for  the  mere  pur* 
pose  of  obtaining  costs. 

Secondly.  Hie  bill  is  defective  for  want  of  parties, 
for  when  a  Defendant  revives,  he  must,  in  all  cases^ 
make  all  the  original  parties,  parties  to  the  bill  of  re- 
vivor (i). 

Mr.  Turner  and  Mr.  J.  H.  Taylor  in  support  of  the 
lull  of  revivor. 


The  original  bill  was  filed  against  J.  W.  Buchanan^ 
not  as  trustee  only,  but  as  surviving  partner.  It  prayed 
reEef  in  respect  of  the  partnership  transactions,  which 
were  made  the  subject  of  enquiry  before  the  Master. 
This  interest  did  not  survive,  and  when  the  partnershqi 
assets  have  been  recovered  in  the  second  smt  recom- 
mended by  the  Master,  they  will  be  biou^it  into  the 
first  for  administration,  lliere,  therefore,  remains  an 
interest  in  the  representative  of  J.  W.  Bmchanan,  to  be 
worked  out  in  the  original  suit,  and  which  is  suflfeieiit 
to  entitie  him  to  revive  it 


indly.    The  suit  has  only  partially  abated  in  reqpeci 
to  a^  in  Bt^anany  and  he  was  in  contest  with  die 


(•)  JTf  Airfrir>79L  4lh  ei>         (jH)  Stt  WMle  om  Stfpltwtemi^  112. 
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Flaiaiiffii  only ;  it  ia,  therefore^  mmeoeflBary  and  im-       1848. 
propec  to  bring  the  oo-Defendants  before  the  Court 

Sfdly.  The  teohnkal  role  oertainly  is,  that  oosts  die 
with  the  penon;  bat  if  that  objection  be  allowed  to 
pnrraily  Ihe  estate  of  J.  W.  Buchanan  will  lose  costs  to 
the  extent  of  ^OOL,  which  he  has  improperly  and  yexa- 
tioualy  been  pot  to. 

The  Masteb  of  the  Bolls. 

I  am  of  opinion  that  this  demurrer  must  be  allowed. 
If^  as  the  Phuntiff  represents,  the  estate  of  Mr.  Bucha" 
mm  18  liable  to  pay  considerable  costs  incurred  in  the 
inriginal  suit,  I  9flk  very  sorry  for  it.  There  may, 
posdbly,  be  some  just  ground  for  comphdnt  in  that 
respect;  but  I  am  quite  sure  that  this  is  not  the  mode 
whidi  ought  to  have  been  adopted  to  recover  those 
costs. 

It  appearsy  from  the  statement  made  to  me,  that 
Mr.  Buchanan  was  made  a  party  to  this  creditors'  bill 
u  a  co-trustee  with  another  Defendant.  In  his  cha- 
ncier of  trustee,  nothing  was  sought  to  be  recovered 
bcm  him;  but  the  object  of  the  suit  was  to  recover 
die  debt  due  upon  the  covenant  to  the  two  trustees 
from  tibe  testator's  estate.  Mr.  Buchanan  cUed,  and 
the  whole  of  his  power  and  trust  survived,  and  inas- 
moch  as  the  original  bill  sought  to  charge  him  with 
Qodung  in  respect  of  that  trusteeship,  I  think  that  his 
npreeentative  had  no  just  ground  for  filing  a  bill  of 
icnvor. 

An  attempt  appears  to  have  been  made  by  the  ori- 
^nal  bill  to  charge  Mr.  Buchanan  in  respect  of  the 
putnership  between  him  and  the  testator ;  for  the  ori- 

E  4  ginal 
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1848.       ginal  bill  stated,  that  there  was  a  considerable  sum  of 
^^^^^^    money  due  and  owing  to  the  partnership  from  Buchanan, 
V.  and  the  bill  prayed  relief  in  that  respect.    But  when 

^^^^'^  the  cause  came  on  to  be  heard,  no  decree  was  made 
as  to  the  partnership  matter.  Belief  in  respect  of  the 
partnership  matters  was  distinctly  prayed  by  the  faill» 
and  being  wholly  omitted  from  the  decree,  I  appre- 
hend, that,  according  to  the  ordinary  rule  and  practioe 
of  the  Court,  the  matter  failed  and  could  not  be  after- 
wards revived,  (a) 

It  is  then  said,  that  there  is  something  peculiar  in 
this  decree  referring  to  this  very  matter;  for  there  was 
a  direction  that  the  Master  should  enquire  whether  any, 
and  what  proceeding  ought  to  be  taken  against  Crad- 
dock  (who  was  a  person  from  whom  something  was 
considered  to  be  due),  and  any  other  person  or  persons, 
in  respect  of  such  part  of  the  said  testator's  estate,  as 
was  alleged  to  have  been  received  by  them,  or  on  the 
account  of  the  Defendant  Jane  Greenwayy  and  by  whom, 
and  the  Master  was  to  be  at  liberty  to  state  any  cir- 
cumstances specially. 

I  confess  that  reading  that  passage  alone,  I  should 
not  have  conceived  that  it  related  to  the  partnership 
accounts.  It  seems  to  me  only  to  relate  to  persons 
who  might  have  been  indebted  in  the  same  way  Crad^ 
dock  was.  However,  the  Plaintiffs  in  the  ori^al  suit 
considered  it  otherwise,  and  after  the  decree  had  been 
taken  into  the  Masters  office,  they  sought  to  chaige 
Buchanan  upon  the  partnership  matters,  and  they  ex- 
hibited extremely  long  interrogatories  for  the  purpose 
of  getting  from  him  the  materials  for  taking  a  partner- 
ship account.    The  Master  refused  to  do  that,  and  dicn 

allowed 


Hauks. 
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allowed  the  interrogatories^  and  the  Plaintiflb,  there-       1848. 
fore,  fiuled  in  that  attempt.    If  Jamu  W*  Buchanan    j[J!^^[][JJ][J[ 
was  improperiy  put  to  costs  in  that  respect,  I  can  only      ^_  v. 
mj  I  regret  it,  and  I  wish  they  could,  in  some  way  or 
other,  be  recovered*     The  Plaintiffs  having  sought  in 
Tain  to  have  the  partnership  accounts  taken  under  that 
enquiry  and  having  &iled,  the  Master  made  a  report, 
which  found,  that  an  account  of  the  partnership  ought 
to  be  sought  against  Buchanan  in  a  separate  bill ;  after 
some  consideration  and  discussion  the  report  was  con- 
firmed, and  leave  was  given  to  the  Plaintifi  to  file  a 
Inll  to  take  that  partnership  account.       The  result 
therefore  was,  that  the  partnership  accounts  were  not 
to  be  taken  in  this,  but  in  another  suit. 

It  is  then  sud,  that  the  other  suit  being  to  increase 
the  assets  to  be  administered  in  this  suit,  many  circum- 
stances in  which  Buchanan  is  interested  will  still  have 
to  be  taken  into  consideration.  As  far  as  the  proposi- 
tion goes,  I  agree ;  but  they  are  to  be  taken  into  con- 
oderation  for  the  purpose  of  opposing  Mr.  Buchanan^ 
and  to  make  good  a  claim  against  him.  Where,  under 
a  decree,  an  enquiry  is  directed  before  the  Master,  or 
proceedings  are  ordered  to  be  taken  against  a  party,  it 
has  never  been  imagined,  that  the  Defendant  in  those 
proceedings,  even  though  a  party  to  the  original  suit, 
has  such  an  interest  in  it,  that  he  or  his  representatives 
can  come  here  to  have  that  interest  protected.  I 
think  therefore  that  that  argument  fails. 

There  is  another  objection,  namely,  as  to  parties ;  and 
I  must  own  that  I  think  it  decisive.  When  a  party 
dies,  and  in  consequence,  there  is  what  is  called  a 
partial  abatement  of  the  suit ;  if  the  Plaintiff^,  who  is 
charged  with  the  duty  of  bringing  all  necessary  parties 
before  the  Court,  revives  the  suit  against  the  represent- 
atives 
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1848. 


BirCHAKAM 

V. 

Halins. 


ativQB  of  the  deoeased  party,  it  may  not  be,  and  in  moat 
cases  is  not  considered  neoessaiy  to  make  all  the  orir 
ginal  Defendants  parties.  Bat  where  the  reviyor  ia 
effected  by  the  interpodtion  of  the  Defendant,  to  whom 
all  the  other  Defendants  in  the  cause  may  be  strangersy 
I  apprehend  it  is  not  so;  and  a  Defendant  coming  to 
reyiye  in  that  way,  is  bound  to  show  to  the  other  De- 
fendants that  he  is  doing  what  is  right.  The  rule  has 
been  stated  to  be,  that  when  the  reviyor  is  by  a  De- 
fendant, all  the  other  Defendants  must  be  parties  I 
do  not  know  that  that  rule  applies  in  all  oases ;  but  I 
think  it  is  applicable  to  the  present. 


On  both  these  grounds,  I  think  the  demurrer  must 
be  allowed  with  costs.  1£  the  result  will  be  as  stated, 
I  regret  it:  it  may  be  one  of  those  cases  in  which 
the  representatives  of  a  party  dying  after  many  vex- 
atious,proceedings,  have  no  means  of  recovering  the 
costs. 


JUarch  21, 

In  a  suit  for 
foreclosure,  a 
party  inter- 
ested in  the 
equity  of  re- 
demption dis* 
claimed  and 
stated,  he  did 
noty  and  never 
did,  claim  any 
interest.    The 
bill  being 
brought  to  a 
heanng,  held 
that  he  was 
not  entitled 
to  his  costs. 


BUCHANAN  v.  GREENWAY. 

TN  184S,  George  Chreenway  mortgaged  a  property  to 
'^  Buchanan.  Buchanan  filed  a  bill  of  foreclosure  in 
which  a  decree  was  made  in  1846 ;  but  before  the  fore- 
closure had  been  completed,  Grreenway  died,  having  de- 
vised the  estate  to  Jane  Chreenwayj  who  afterwards 
died,  having  devised  the  estate  in  trust  as  to  one 
moiety  for  Cassandra  Shaw. 

A  bill  was  filed  to  revive  the  suit  against  Cassandra 
Shaw  and  her  husband.  They  put  in  an  answer  and 
disdaimer,  whereby  they  £sclaimed  all  right,  title,  and 

interest, 
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interaBt,  and  statedl,  Aey  did  not  and  never  did  bbdm       1848. 
H17  interest  in  tbe  mnrtgaged  premises.  n^^^^ 


9. 


The  cause  mm  htmght  to  %  bearing.  GaawwAt. 

Mr.  Turner  md  Mt.  J.  H.  TV^br  for  the  PUntiflb. 

Mr.  WtdpoU  for  the  disclaiming  Defendants  asked 
for  their  ooets.  He  added  that  some  steps  ought  to 
have  been  taken  before  fiEng  the  second  bill,  to  afr« 
certain  whether  the  devisees  set  up  any  claim  to  or  in* 
terest  in  the  property. 

Mr.  BaupdtvsA  TiSxi  Sdwyn  fat  o&er  Defendants. 

Gabrid  t.  8iwyiM(a)  and  Griffj^  v.  Sturffu(b)  were 
died. 


The  Masteb  of  the  Boll& 

I  cannot  ffve  these  Defendants  their  costs.    Dismiss 
the  bm  against  them  without  costs,  (c) 

(a)5ibre,  97.  9  Beavan,  403.»  and  Ohrfy  v. 

{h)Jb.93.  Jenkmt,  I  De  (^.  ^  S.  &4&. 

(c)  See  also  Gibson  v.  Nicole 


PENRUDDOCK  t^.  HAMMOND.  Dec^  i. 

^H£  bill  was  filed  in  1847,  to  establish  as  agunst  Privilege  as 
-■•  the  Defendants  certain  alleged  rights  of  the  Phun-  op^s'^ 
tiff  upon  real  estate  devised  by  a  will  in  1759.  nor  to  any 

The  ^^^^_ 

f^hfhk  answer,  stated,  that  he  was  advised  that  the  cases  and  opinions  stated 
n  the  schedule,  were  privileged.  Held,  that  the  privilege  was  not  sufficiently 
'w^WQ  by  the  answer  ;  but  liberty  was  given  to  supply  the  omission  by  affidavit. 
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1847.  The  Defendant,  Thomas  MUcheU,  admitted  the  pofH 

^^^^"^^^^^     sesuon  of  certain  documents,  and  said  ''that  he  was 

PBNmUDDOCK 

9.  advised  that  the  seyeral  cases  and  opinions  mentioned 

JiiiaioifD.  -^  ^^  schedule  were  privileged^  and  that  he  ought  not 
to  be  obliged  to  produce  the  same,  and  he  claimed  the 
benefit  of  such  privil^e.^ 

The  schedule  contained  the  following  passage:  — 
^'1840,  Case  with  Mr.£r&'s  opinion  thereon.  3rd 
January  1845^  Case  with  Mr.  Hanbury  Jone$^%  opinion 
thereon.  Slst  January  1845,  Case  with  Mr.  Brodi^% 
opinion  thereon." 

Mr.  Turner^  Mr.  J.  Baily,  and  Mr.  Humphry,  who 
moved  for  the  production  of  documents,  stated,  that 
the  litigation  arose  in  1845.  They  asked  for  the  pro- 
duction of  the  cases  and  opinions  which  were  re- 
spectively submitted  and  taken  prior  to  the  present 
litigation. 

Mr.  F.  Webby  contra.  It  is  immaterial  whether  the 
cases  and  opinions  have  any  connexion  with  the  present 
litigation  or  not ;  or  whether  they  were  anterior  or  sub- 
sequent to  the  present  litigation,  for,  according  to  the 
more  recent  decisions,  they  are  privil^ed. 

Knight  v.  Marquess  of  JVaterford  (a)^  Combe  v.  Cor- 
poration of  London  (A),  Herring  v.  Clobery  (c\  Holmes 
V.  Baddeley (<£),  Beeee  v.  TVye  (e).  Flighty.  Robinson  (jf\ 
Storey  y.Lord  George  Lennox  {h),  Bunbury  y^Bun- 
bury  (t),  were  cited. 

The 

(a)  «  You.  t  Col.  (Ejpck.)  22.  (e)  9  Beman,  SIS. 

ib)  I  You. /^  CoL  (C.  C.)  eSl.  (g)  8  Bfovm,  22. 

(c)  lPkil.9U  (A)  lMyL^Cr.695.GS5. 

(d)  /M  476.  (0  lBem9.3\S. 
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The  MAffTER  of  the  BojJS.  IS47. 

It  10  dear  according  to  the  recent  decisions  in  the  1 
Court  aboYCy  that  communications  between  a  man  and  EUmfovD. 
bis  profesrional  adviser  are  privil^ed,  though  they  may 
not  have  taken  place  in  contempktion  of  a  litigation 
which  has  afterwards  arisen.  I  am  anxious  to  adhere 
as  strictly  as  possible  to  the  rule  laid  down  by  the 
Court  above ;  and  I  think  I  must  refuse  that  part  of 
tiie  motion* 

My  opinion  is,  that  the  answer  does  not  strictly  bring 
the  case  and  opinion  within  the  rule  of  confidential 
communications;  for  it  is  not  every  communication 
with  a  professional  man  which  is  privileged ;  and  here 
the  Defendant  merely  says,  that  he  is  advised  that  they 
are  privileged.  If  therefore  the  Plaintiff  requires  it, 
the  Defendant  must  file  an  affidavit  to  shew  that  they 
are  privileged* 

Take  the  order,  except  as  to  the  cases  and  opinions. 


DOLLY  t^.  CHALLIN.  1848. 

Jon.  IK 

npHE  Defendant  having  filed  his  answer,  the  Flidntiff  A  Defendant 
"^   took  exceptions  thereto,  and  on  the  11th  of  De^  JSLriMt  "*" 


eember  the  Plaintiff  obtained  an  order  of  course  to  answer,  and 
amend  his  bill,  and  that  the  Defendant  should  answer  obtained  an 

the  order,  of 
course,  to 
amend,  and  that  the  Defendant  might  answer  the  amendments  and  exceptions  toee* 
ther.    No  amendment  was  made  within  fourteen  days.    Held,  that  a  second  order 
to  amend  could  not  be  obtained,  ex  parte. 
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1848.  the  exceptions  and  amendments  together.  Under  the 
16th  Older  of  May  1845,  article  34  {a),  the  amendments 
are  to  be  made  within  fourteen  dajrs  after  the  date  pf 
the  order^  or  otiierwise  the  order  becomes  yoid.  The 
fourteen  days  expired  before  the  amendments  had  been 
made,  whereupon  the  Plaintiff  applied  to  the  Secretary 
of  the  Bolls  for  a  second  order  to  amend,*  which  was 
refused. 

Mr.  HaUett  now  applied  ex  parte  for  the  order  to 
amend.  He  argued  that  a  second  order  to  amend  might 
before  answer  (as  in  the  present  case  where  the  answer 
had  been  found  insufficient),  be  obtained  as  of  course. 
He  relied  on  the  cases  o{  MendizabelY.  Huttett(y)^  and 
Birdy.  Hustler  (c),  decided  on  the  construction  of  the 
13th  Order  of  AprU  1828  (<f),  and  he  referred  to  the 
64th  and  70tii  Orders  of  May  1845.  (e) 

The  Master  of  the  Rolls  refused  the  motion.  He 
thought  that  the  Plaintiff  ought  to  have  applied  before 
the  expiration  of  the  fourteen  days  to  enlarge  the  time ; 
and  that  a  special  application  upon  notice  was  now  ne- 
cessary ;  for,  otherwise,  he  observed,  a  Plaintiff  might 
go  on  amending  for  ever. 

(a)  Ordines  Can,,  287.  (rf)  Ordmes  Can.  8.  n. 

(b)  1  Ruu.  4-  Myl.  324.  (r)  lb.  pp.  308.  309. 

(c)  lb.  325. 


\ 
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The  ATTOBNET-GENEBAIi  v.  GAINS.        J^  is- 

TN  this  case,  it  was  referred  to  the  Master  to  inquire  ^  ddtenant 
^  whether  it  would  be  for  the  benefit  of  the  ohanty,  year  of  charity 
Aat  the  hinds  should  be  let  on  lease  for  twenty-one  ^^'^  \^»  ^ 

''  an  outlay  of 

years,  and  he  was  at  liberty  to  receiye  proposals  for  capital  &c, 
tliat  purpose,  and  settle  and  approve  of  tlie  terms  and  §|^^^^ 
ooiiditions  of  such  lease.  value.    The 

old  tenant  and 
A»  S,  were 
Mr.  Lacey  had,  for  a  number  of  years(a),  been  tenant  ^^  wilUng 

from  year  to  year  of  part  of  the  property,  and  it  was  at  a  rent  ex- 
stated,  ;that  he  had,  by  outlay  of  capital  and  superior  ^^^f^^® 
skill  in  the  cultivation  of  the  lands  held  by  him,  gi^tly  the  roit  of- 
enhanced  the  value  of  the  property.  He  proposed,  be-  5™S^^  the 
fore  the  Master,  to  take  a  lease  for  tWenty-one  years  of  largest.  The 
about  forty.five  acres,  at  a  rent  of  148/.  This  part  had  Sl^otS!^ 
been  previously  valued  at  \2\h  a  year.  Mr.  Packet  a  standing  the 
gendi reriLg  in  the  neighljrhood.  to  whon.  the  t.'^t^ 
property  was  valuable  on  account  of  the  game,  then  ^e  benefit  to 

the  cnantv 

offered  1882.  a  year.  Zacey  afterwards  offered  188/1 10«.,  must  be  re- 
and  thereupon  Packe  increased  his  offer  to  220i,  and  ^*J  'j^^ 
the  Master  approved  of  the  proposal  offer  ought  to 

be  accepted, 
if  the  excess 
The  trustees  presented  a  petition  to  confirm  the  re-  of  the  rent 

port,  and  the  Attorney-General  presented  a  cross  peti-  exceede/the 
tion  stating  as  follows:  —  That  the  lease   proposed  amount  of 
would  determine  the  tenancy  of  Lacey,  whereby  he  towhichthe 

would  tenant  was 

equitably  end- 

(a)  Stated,  in  argument,  to  have  been  thirty  years.  tied  on  being 

turned  out. 
Beference^  under  the  circumstances,  directed,  to  ascertain  whether  any  and  what 
compensation  ought  to  be  paid  to  an  outgoing  tenant  from  year  to  year,  for  his 
outlay  of  capital  on  charity  landB. 
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would  be  defrauded  of  the  value  of  his  outlay^  ex- 
pended in  the  improvement  of  the  property  held  bj 
him,  and  would  also  be  detrimental  to  the  interests  of 
the  charity,  inasmuch  as  so  great  an  act  of  injustice 
would  necessarily  prevent  any  other  tenant  firom  pro- 
posing to  accept  a  lease. 

That  the  prospect  of  bmg  turned  out  of  possession 
would  prevent  any  annual  tenants  from  expending  any 
condderaUe  sum  in  improving  the  property  held  by 
them,  and  from  using  artifidal  manures  and  cultivating 
the  lands  held  by  them,  according  to  the  most  approved 
modes  of  husbandry. 

That  the  income  of  the  charity  must  necessarily  con* 
tinue  precarious  and  fluctuating,  instead  of  certain,  as  it 
would  be»  in  case  it  was  all  let  on  lease. 

That  if  the  tenancy  of  Lacey  was  determined,  ooiih 
pensation  ou^t  to  be  made  to  him  for  extraordinary 
outlay  and  improvement  of  the  property  held  by  him, 
and  which  outlay  the  Attomey-Greneral  had  been  in- 
formed would  not  have  been  incurred,  had  Lacey  sup- 
posed that  his  tenancy  would  be  determined.  It  ap- 
peared by  affidavit  that  this  would  amount  to  72.  an 
acre  bqrond  the  ordinary  tenant  right. 

Hie  Attomey-Gkneral  also  stated,  that  under  the  dr- 
eomstances  aforesaid,  he  conceived,  that  the  Master 
ought  not  to  have  approved  of  the  proposed  lease  to 
JPaeke^  and  he  prayed  liberty  to  file  an  exception  to  the 
rqport,  or  that  it  might  be  referred  back  to  the  Master 
to  inqmre  and  state  to  the  Court,  whether  it  would  be 
fit  and  proper  that  any  and  what  allowance  should  be 
made  to  Lacey ^  by  reason  of  the  extraordinary  outlay 
or  improvement  of  the  property  held  by  him,  and  if^ 

having 
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ha^gT^jard  to  the  sum  which  he  nught  find  ought  to 
be  allowed  to  Lacey,  it  would  be  proper  that  the  lease 
dionld  be  granted  to  Packe. 

Mr.  Horace  Ttoiss  and  Mr.  Blunt^  in  support  of  the 
petition,  argued  that  this  was  not  a  mere  question  of 
figures,  and  that  trustees  of  charity  property  ought  to 
imitate  individual  landlords  in  a  prudent  course  of 
management  of  the  property,  and  should,  by  encouraging 
good  and  improving  tenants,  secure  the  value  of  the 
property,  and  an  income  liable  to  less  fluctuation. 

That  an  old  tenant  who  olSered  to  give  the  full  value 
of  the  property,  and  had  greatiy  improved  it,  ought  not 
to  be  disturbed  in  his  possession,  merely  because  a  rich 
Boghbour  was  derirous  of  obtaining  possession  of  the 
diarity  land  for  other  objects ;  and  that  interfering  with 
old  tenants  would  cause  terror  in  the  other  tenants  of 
diarity  property,  and  prevent  their  maUng  any  outlay 
for  the  permanent  benefit  of  the  land,  which,  in  the  pre- 
sent  improved  state  of  agricultural  knowledge,  was  so 
necesBary  and  desirable. 

Mr.  HUlcoekf  for  the  trustees,  argued  that  the  pro- 
perty ought  to  be  let  to  the  tenant  who  offered  the 
best  rent,  where  there  was  no  suggestion  that  it  would 
M  be  properly  cultivated  and  managed. 

Mr.  Twisij  in  reply. 

The  Masteb  of  the  ROLLS. 

The  di£5cult.y  I  feel  is,  whether  I  ought  to  confirm 
the  report,  or  have  some  further  information  as  to  the 
questioQ  of  compensation. 
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Attornit* 

CbniBRAL 

Qajni.  > 


Heire  tWo  parlies  attach  a  particidar  value  to 
spot  of  land^  for  reasons  which  it  is  unnecessary  to 
investigate,  and  they  are  both  willing  to  give  a  rent  ex- 
ceeding its  value.  It  would  require  some  strong  reason 
to  induce  me  to  think,  that  the  charity  ought  not  to 
have  the  benefit  o£  the  increased  income  so  offered,  in  a- 
oase  where  nothing  has  been  alleged  as  to  the  inability 
of  the  party  to  pay  the  rent,  or  as  to  the  likelihood  of 
his  abusing  the  land.  It  is  not  alleged,  that  Mr*  Packe 
will  not  be  just  as  good  a  tenant  as  Mr.  Lacey  is.  That 
being  the  case,  the  pecuniary  benefit  to  the  charity  is 
clear.  But  then  it  is  said,  with  a  great  deal  of  plausi- 
bility, that  Mr.  Laeey  has  managed  this  land  so  wc^l^ 
that,  though  merely  a  tenant  from  year  to  year,  he  may 
be  entitled  to  iBome  compensation  for  the  permanent 
and  effective  improvements  which  he  has  made;  and 
that  the  charity  cannot  have  the  benefit  of  Mr.  Paeh^B 
offer,  except  with  a  deduction  to  arise  from  the  com- 
pensation due  to  Mr.Lacey.  Looking,  however,  at  the 
sums  stated,  I  do  not  think  it  at  all  probable  that  the 
amount  of  Mr.  Lacey^s  compensation,  whatever  it  maj 
be  and  supposing  him  to  be  entitled  to  it,  would  equal 
the  increase  of  rent  offered  by  Mr.  Packe.  At  the  same 
time,  if  there  is  any  such  probability,  I  should  be  sorry 
to  exclude  it  from  the  consideration  of  the  Master. 


I  am  disposed  to  refer  it  to  the  Master  to  inquire 
whether  Mr.  Lacey  is  entitled  to  any  compensation  for 
the  permanent  improvements  he  has  made  to  the  valine 
of  the  land,  and  then  to  let  him  review  his  report,  taking 
that  compensation  into  consideration.  The  report  will 
not  be  altered  if  he  should  find  that  the  compensation 
would  be  of  less  value  than  the  increased  rent. 

I  think  that  the  charity  ought  not  to  be  deprived  of 
the  benefit  to  be  derived  firom  the  increased  rent  offered 

by 
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by  a  tenant  to  whcmi  there  is  no  sort  of  objeotion.  It 
10  said,  tliat  the  goyemment  of  charity  property  requires 
a  general  system  of  liberality ;  but  the  Court  cannot 
be  liberal  and  generous,  when  its  business  is  to  look  to 
the  increase  o£  the  charity  income,  if  such  increase  can 
be  fairly  obtained  upon  legal  and  proper  grounds.  I 
belicTe  no  such  system  of  liberality  as  has  been  ad- 
Terted  to  has  been  adopted  with  regard  to  charity  pro- 
perty>  which  ought  indeed  to  be  governed  justly  and 
fiuily,  and  very  much  in  the  usual  way^  by  the  individual 
trustees  who  have  the  management  of  it,  and  I  think 
it  would  be  diflScult  to  establish  any  such  general  rule 
as  has  been  supposed.  We  must  look  to  each  particular 
tese,  and  in  this  case,  nothing  is  s(ud  of  any  danger  of 
kflB,  or  any  prospect  of  the  land  being  abused. 

Mr.  Twus  admitted  that  the  compensation  must  be 
less  than  the  increase  of  rent. 

The  Mastsb  of  the  Rolls. 

Then  confirm  the  report,  and  refer  it  back  tp  the 
Master  to  inquire  whether  Mr.  Lacey  is  entitled  to  any 
^  what  compensation. 


1848. 


Attorhby- 
Gbnbral 

Gains. 


NEWTON  t;.  BICKETTS. 

#^N  the  30th  of  July  1847,  a  motion  made  by  the 
Plaintiff  was    refused   with   costs  (a),    and  the 
^^^'^^^^  was  affirmed  by  the  Lord  Chancellor,  on  the  5th 
^^  Auguit 

On  the  9th  of  November,  the  Plaintiff  caused  an 
attachment  to  be  issued  against  the  Defendants.    The 

Defendants^ 

(a)  10  Beavan,  525. 

F2 


Jctn,  21* 
Feb.  8. 

A  party  to 
whom  costs 
are  awarded, 
may  proceed 
in  the  taxa^ 
tion,  notwith- 
standing he 
may  be  in 
contempt. 
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1848.       Defendants,  being  thus  in  contempt,  obtained,  on  tbe 

^^^^^"^    l^th  of  November,  warrants  from  the  Master  to  proceed 

t^.  in  the  taxation  of  the  costs  payable  to  the  Plaintiff 

RicKETTs-    rpj^g  taxation  was  proceeded  in  on  the  16th  of  Navem" 

beVy  and  on  the  19th  of  November  the  Master  made  his 

certificate. 

It  was  now  moved,  on  behalf  of  the  Plaintiff,  amongst 
many  other  things,  that  the  certificate  of  the  Taxing 
Master  might  be  set  aside,  and  a  new  taxation  take 
place,  on  the  ground  that  the  proceeding  had  taken 
place  while  the  Defendants  were  in  contempt. 

Mr.  Kindersley  and  Mr.  W.  Cooper,  in  support  of  the 
motion,  ai;gued,  that  it  was  not  competent  for  the  De- 
fendants to  take  an  active  step  in  the  cause  while  in 
contempt. 

Mr.  Roupell  and  Mr.  T.  H.  Hall,  contrh. 

Mr,  Kindersley,  in  reply. 

Wilson  V.  Bates  (a).  Green  v.  Cfreen  (i),  Ricketts  T. 
Momington  (c)  were  cited. 

TTie  Master  of  the  Bolls. 

An  order  was  made  that  the  amount  of  costs  should 
be  ascertained  by  taxation,  and  the  question  is,  whether 
a  proceeding  of  this  kind  is  to  be  stopped  by  a  party- 
being  put  in  contempt  in  this  way,  so  that  after  the 
taxation  has  been  completed,  the  whole  proceeding  is 
to  be  held  irregular.  I  am  ashamed  to  dwell  on  such 
points.  I  am  clearly  of  opinion  that  there  is  no  founda* 
tion  for  this  application. 

(a)  3  MyL  4-  Or.  197.  (c)  7  ^nurnt^  800. 

{b)  1  C.  P.  Coaper  (i.  Cot.), 
tB06. 
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TANNEE  V.  TANNER.  Jm  26. 26. 

npHE  testator  had  twenty-two  shares  in  the  Bristol  A  testator  be- 
■■-    and  Exeter  Riulway^  on  which  he  had  paid  70i  rail  way  shares, 
per  share  for  calls,  and  30i  per  share  in  advance  under  **."P**  ®J^  *"■ 
the  provisions  contained  in  the  act,  the  terms  of  which  and  interest 
will  be  presently  adverted  to.  Held^that 

monies  which 

By  a  codidl  to  his  will  he  expressed  himself  as  fol-  j^  advanc^ 
lows:  —  "I  give,  devise,  and  bequeath  unto  my  son  bevondthe 
W.  H.    Tanner^  and  my   daughter   Sarah   Yeatman^  to  the  legatee. 
all  the  shares  which  I  now  possess  in  the  Bristol  and 
£xeier  Rulway,  and  all  my  right,  title,  and  interest 
therein  and  thereto,  to  be  equally  divided  between 
them,  share  and  share  alike." 

The  question  was,  whether  the  sum  of  6602.  which 
the  testator  had  advanced  in  respect  of  the  future  calls 
belonged  to  the  specific  legatees  of  the  shares,  or  formed 
part  of  his  residuary  estate. 

The  provision  in  the  act  was  as  follows  (a) :  —  "  And 
be  it  further  enacted,  that  it  shall  be  lawful  for  the 
several  proprietors  for  the  time  being  of  the  said  under- 
taking, and  they  are  hereby  empowered,  whether  before 
or  after  any  call  shall  have  been  paid  in  respect  of  any 
shares  held  by  them  respectively,  to  pay  in  advance^  in 
case  the  Directors  shall  think  proper  to  accept  the 
aamcj  which  they  are  hereby  authorized  to  do,  to  such 

person 

(a)  6  &  7  Will.  \,  r.  xxxvi.  «.  1C3.  (local  and  personal). 

F  ^ 


ta 
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person  as  the  said  Directors  shall  appoint,  the  respective 
sums  of  money  by  them  respectively  subscribed  for,  or 
such  part  or  proportion  thereof  as  shall  be  wanting 
(over  and  above  the  amount,  if  any,  actually  paid  in 
respect  of  such  shares),  to  make  up  the  full  sum  of 
100/.  in  respect  of  each  such  share,  and  the  said  Com- 
pany shall,  and  they  are  hereby  required  to  pay  interest 
at  such  rate,  not  exceeding  the  rate  of  4/.  for  eveiy 
100/.  by  the  year,  upon  the  principal  monies  which 
have  been  so  paid  in  advance,  or  for  so  much  thereof 
as  shall,  from  time  to  time,  exceed  the  amount  of  the 
calls  which  shall  have  been  made  upon  the  shares  in 
respect  of  which  such  money  shall  have  been  piud  in 
advance  as  aforesaid,  as  the  subscriber  paying  such  sum 
in  advance,  and  the  Directors  for  the  time  being  of  the 
said  Company  shall  agree  upon.** 

Mr.  Kindersley  and  Mr.  C,  J.  Selwyn,  for  the  Plain- 
tiff W:  H.  Tanner.  The  sum  of  660i  **  paid  m  advance^ 
passes  to  the  legatees  as  part  of  the  testator's  '^  right,- 
title,  and  interest "  in  the  shares.  This  sum  was  paid, 
not  by  way  of  loan,  but  as  a  prepayment  of  the  ftitare 
caUs;  it  was  attached  to  the  shares,  and  would  pass 
either  upon  a  sale  or  by  a  bequest  of  the  shares. 

The  future  calls  are,  at  all  events,  payable  out  of  the 
general  estate;  Blount  v.  Hipkins {a)'  9xA  ManhaU  v. 
HoUoway.  (b) 

Mr.  Turner  and  Mr.  Dickinson,  contrh.  The  sum  in 
question  does  not  pass  by  the  bequest.  It  is  distinct' 
from  the  shares,  and  was  rather  an  advance  or  loan  to 
secure  future  calls,  if  any.  If  there  should  be  no  ftirther 
calls  made,  the  money  would  have  to  be  returned  to  the 

party 

(a)  7  Smum$,  43.  (b)  5  Smm^  196. 
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party  who  advanoed  it.  The  dividend  and  interest  ac- 
ooonts  of  the  Company  are  quite  distinet,  and  the  sum 
would  not  pass  by  a  transfer  of  the  shares,  unless  ex- 
pressly mentioned.  The  case  of  Jacques  v.  Chambers  (a) 
shews  that  the  testator^s  general  estate  is  not  liable  to 
pay  the  future  calls. 

Mr.  Kmderiley  in  reply. 

Th0  Master  of  the  Bolls. 

Before  I  part  with  this  case  I  will  read  the  clauses 
m  the  act  of  parliament  a  little  more  carefully,  though 
I  own  I  have  a  very  strong  opinion,  that,  by  these 
words,  the  whole  of  the  interest  in  the  shares  passes. 
If  I  see  reason  to  alter  my  opinion,  I  will  mention  it  to- 
morrow. 


1848. 


The  effect  of  the  163rd  section  seems  to  me  to  be 
this:  that  every  shareholder  may,  with  the  assent  of 
the  Durectors,  pay  in  advance  so  much  money  for  his 
share  as  has  not  been  paid  in  obedience  to  calls,  and 
doing  so,  may  receive  interest  on  so  much  of  those  pay- 
ments in  advance  as  is  not  required  to  answer  future 
calls.     That  seems  to  me  to  be  the  effect  of  it.     Now 
this  gentleman  had  paid  70/1  on  each  100/.  share  in 
answer  to  calls,  and  he  had,  by  agreement  with  the 
^Directors,  paid  30/.  on  each  share  as  a  payment  '^  in  ad- 
^vance,"  which  are  the  express  words  in  the  act  of  par- 
^ment.     They  are,  therefore,  payments  in  advance. 
In  respect  of  the  payments  which  he  had  made  upon 
calls,  he  was  entitled  to  dividends  like  other  shareholders 
in  that  situation,  and  in  respect  of  payments  made  in 
advance,  namely,  the  30/.  on  each  share,  he  was  entitled 
to  interest. 

Then 

(a)  8  Co%.  4S5. 
i5'4 
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Then  xthat  was  his  share  or  interest?    It  may  be 

ft 

divided  into  these  two  distinct  portions,  but  be  bad,  either 
upon  calls  or  in  advance  by  agreement,  paid  the  whole 
of  the  lOOZ.,  being  the  full  amount  of  each  share,  and, 
aa  an  income,  received  from  it  two  distinct  portions ; 
first,  the  interest  on  the  payment  in  advance,  and, 
secondly,  the  dividends  payable  upon  the  calls.  Of  his 
own  accord,  and  for  his  own  convenience,  he  paid  in  ad- 
vance  those  sums  of  money,  and  thus  completed  the 
whole  amount  of  the  shares.  I  at  present  think  that, 
by  the  words  expressed  in  the  will,  "  all  his  right,  title, 
and  interest  therein,"  every  thing  he  was  entitled  to  in 
the  shares  passed. 

His  general  estate  is  wholly  exonerated  from  all 
liability,  for  he  has  paid  the  whole  in  anticipation.  I 
cannot,  therefore,  consider  this  as  a  case  in  which  there 
was  an  indemnity  to  the  estate  or  security  for  future 
payment,  but  it  was  a  payment  in  advance  which  he 
actually  made.  I  think  the  whole  passed  by  these 
words.     I  will,  however,  look  at  the  act. 


Jan.  86.  *  The  Masteb  of  the  BoLLS. 

I  have  looked  into  this  act  of  parliament,  and  I  am 
confirmed  in  the  opinion  which  I  expressed  yesterday, 
I  think  that  this  was  a  purchase  of  the  shares,  and  that 
the  whole  price  was  paid.  A  portion  was  paid  in  re- 
spect of  calls,  the  remainder  under  the  provisions  men- 
tioned in  the  act  of  parliament.  It  was,  therefore,  as 
it  appears  to  me,  a  full  payment,  and,  in  respect  of  that 
full  payment,  the  testator  would  be  entitled  to  divi- 
dends with  other  persons,  who  had  paid  upon  calls.,  and 
to  interest  on  the  portion  paid  voluntarily.  It  was,  in 
truth,  a  purchase  at  the  full  price  of  all  the  shares.  I 
attended  to  the  argument  which  was  very  ably  put :  — 

Is 
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I0  not  the  personal  representatiTe  of  the  testator  en- 
titled to  interest  in  the  meantime  ?  I  think  not.  The 
I^tee,  who  is  the  owner  of  the  share,  is  entitled  to  it 
under  the  purchaser  of  the  shares,  who  had  paid  the 
whole  price  on  condition  of  having  a  certain  remunera^- 
t]on»  and  which^  as  it  appears  to  me,  passes  with  the 
share* 


n 
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Then,  again,  if  the  extraordinary  accident  should  hap- 
pen, that  the  Company  should  not  have  occasion  to  make 
calls  which  would  exhaust  the  whole  purchase-money 
of  the  shares,  there  would  then  be  an  over  payment  on 
account  of  the  purchase  of  the  shares,  and  which  would 
have  to  be  returned  to  the  owner  of  the  shares. 

I,  therefore,  retain  the  opinion  I  expressed  yesterday, 
that  the  words  of  this  codicil  are  sufficient  to  pass  every 
interest  which  the  testator  had  in  the  shares.  If  I  could 
have  concurred  in  the  argument  that  it  was  only  a 
eecnrity,  it  would  have  led  to  all  the  consequences  the 
Defendants  desire. 


M'HARDY  V.  HITCHCOCK. 


Jan.  20. 


A     FREEHOLD  was  vested    in   Richard  James  Motion  to 
**^^  Hitchcock    in   trust  for  sale,   and  the    ultimate  mcnt8^an«/^ 
^C^rust  of  the  produce  was  for  the  next  of  kin  of  Jane  P*y  «noney 

-;^%PEiver  living  at  the  death  oi  Elizabeth  Ann  Clendinen.  refused,  on 

TViJa  the  ground 

•^"^  that  the  Plain. 

tiff's  title  was 

not  sufficiently  admitted  by  the  answer 

On  such  a  motion,  the  Court  does  not  require  the  Plaintiff  to  produce  any 

absolute  admission  of  title,  but  merely  such  a  probability  of  title  as  it  can  safely 

~    on. 
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.1848.  This  was  the  subject  of  another  suit  of  Hitchcoek  y. 

w^^^^  Clendinen,  in  which  a  decree  had  been  made,  directing 

V,  preliminary  inquiries  to  ascertain  such  next  of  kin. 

Hitchcock,  rpj^^^  ^^^  Ymving  abated  by  the  death  of  Hitchcock,  the 

Plaintiff  M^Hardy  filed  this  original  bill  against  his 
vrepresentatives,  claiming  the  property  as  sole  next  of 
kin,  and,  as  to  her  title,  she  alleged  as  follows:-— 
^'  That  at  the  time  of  the  death  of  Elizabeth  Ann  Cleu" 
dinen,  the  Plaintiff  Isabel  M^ Hardy  was,  as  she  believes^ 
the  only  next  of  kin  of  Jane  APEiver  then  living; 
being  the  only  surviying  child  of  John  Stewart  deceased, 
who  was  one  of  the  uncles  of  the  siud  Jane  M*Ewer; 
and  if  there  were  any  ather  next  of  kin  then  living,  the 
Plaintiff  .has  not  been  able  to  discover  them.^ 

The  interrogatory  corresponded  with  this  statement. 

The  Defendant,  by  his  answer,  admitted  that  he  had 
in  his  possession  certain  deeds,  papers,  and  writingeb 
and  a  balance  of  8402.  As  to  the  Plaintiff's  title,  the 
Defendant  said,  **  This  Defendant  has  been  informed 
and  believes,  that  for  the  last  ten  years,  the  Plaintiff 
Isabel  M^ Hardy  has  claimed  to  be  one  of  the  next  of  kin 
of  Jane  M^Eiver  ;  but,  notwithstanding  an  inquiry  has 
been  directed  on  that  subject  by  this  Honourable  Court, 
she  has  failed  to  make  out  her  claim ;  ^  and,  strictly  fol- 
lowing the  words  of  the  interrogatory,  stated  as  follows : 
—  "  This  Defendant  does  not  believe,  that  at  the  time 
of  the  death  of  Elizabeth  Ann  Clendinen,  the  Plaintiff 
Isabel  M^Hardy  was  the  only  next  of  kin  of  the  said 
Jane  M^Eiver  then  living,  but  who  were  or  was  at  that 
time  the  atfier  next  of  kin  of  Jane  M^Eiver,  or  whether 
the  Plaintiff  Isabel  M^ Hardy  was  or  not  at  that  time 
the  only  surviving  child  of  John  Stewart  deceased,  one 
of  the  imdes  of  Jar^e  M^Eiver  deceased,  or  how  other- 
wise, this  Defendant  is  unable  as  to  his  belief  or  other- 
wise  to  set  forth."  The  Defendant  admitted  the  pos- 
session 
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Btmaxm  of  the  tnut  deed,  the  letters  of  administratiob        1848. 
to  the  late  Plaintiff^  and  the  aecounts.  i^H^^r 

V, 

A  motion  was  now  made  for  the  production  of  the    ^^^w^'o^- 
deeds,  &c.,  and  for  payment  into  Court  of  the  balance 
mhand. 

Mr.  KindenUy  and  Mr.  Stuart^  in  support  of  the 
motion^  insisted  that,  according  to  the  usual  rule,  the 
Plaintiff  was  entitled  to  the  production  of  all  docu- 
ments ;  and  to  have  the  trust-fund  protected  in  Court 
pending  the  litigation.  They  reEed  on  the  admissions 
contained  in  the  answer. 

Mr.  Beavan  for  the  Defendant     The  Plaintiff  chdms 

R 

as  sole  next  of  kin,  and,  unless  she  can  shew,  from  the 
answer,  that  she  fills  that  character,  she  is  a  stranger, 
and  has  no  right  to  interfere  with  the  trust-funds  or  the 
documents. 

In  Adams  y.  Fisher  (a)^  the  Plaintiff  alleged,  that 
the  Defendant  Fisher  had  acted  as  his  solicitor,  but 
the  Defendant  stated,  that  he  bad  never  been  employed 
by  the  Plaintiff:  and  a  motion  for  production  was 
lefixsed  at  the  Bolls,  and  afterwards  on  appeal 

So  in  EduHirds  v.  Janes  (b),  the  Plaintiff's  title  de- 
pended on  A*  having  survived  B.,  which  fact  the  De-^ 
£3ndant  sud  he  did  not  know ;  and  a  motion  to  pay 
into  Court  and  to  produce  documents  was  refused.  As 
to  the  production,  the  Vice-chancellor  of  England  said  2 
^*  It  is  perfectly  plain  in  such  a  case  as  this,  where  a 
pfyrty  sues  as  representing  one  of  the  next  of  kin  of  an 
intestate,  and  his  title  is  not  admitted  by  the  Defendanl^ 

he 

(a)  2  Keen,  754.,  and  3  MtfL  (b)  13  Simons,  032.,  and   1 

4-  Crrng,  586.  .  .  PhUSps,  501. 
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he  IB  not  entitled  to  a  prodnction  of  the  documents 
which  the  Defendant  merely  admits  to  be  in  his  posses^ 
sion,  and  to  relate  to  the  affairs  of  the  intestate." 

Here  the  documents  admitted  to  be  in  the  Defend- 
ant's possession,  are  the  trust-deed,  which  is  admitted^ 
the  letters  of  administration  to  the  late  trustee,  and  the 
accounts  and  vouchers.  None  of  these  can  assist  the 
Plaintiff  in  shewing  that  she  is  next  of  kin. 

As  to  the  payment  into  Court,  Duhless  v.  Flint  (a) 
is  a  distinct  authority.  There  the  Plaintiff  clsumed  as 
heir  at  law  of  M.  B.,  and  the  Defendant  said  he 
did  not  know  &c.,  whether  M.  B.  left  the  Plaintiff 
'^  her  sole  heir  at  law  "  or  whom  she  left  her  heir ;  and 
a  motion  to  pay  into  Court  was  refused  by  the  Vice- 
Chancellor  of  Englandy  on  the  ground  that  the  adswer 
contained  no  admission  of  the  Plaintiff's  title;  that 
decision  was  affirmed  by  Lord  Cottenkam  upon  appeaL 
Edwards  v.  Jones  is  also  an  authority  as  to  the  payment 
into  Court. 

The  answer  is  drawn  in  its  peculiar  form,  in  order 
to  meet  the  strict  words  of  the  interrogatoiy. 

Mr.  Kinderslej/j  in  reply.  This  case  is  not  like 
Adams  v.  Fislier.  There  is  no  denial  of  the  Flwitiff 's 
title,  but  only  a  disbelief  that  the  Plaintiff  is  *^  the 
only  next  of  kin,"  and  an  ignorance  of  who  are  '^  the 
other  next  of  kin."  For  the  purposes  of  such  a  mo- 
tion, it  is  not  indispensable  to  produce  a  clear  admis* 
sion,  in  the  answer,  of  the  Plaintiff's  title,  otherwise 
very  few  such  motions  could  succeed :  it  is  sufficient  to 
shew  a  primd  facie  case.  It  is  even  much  disputed 
whether  a  denial  of  title  would  relieve  a  Defendant 
&om  a  full  discovery  of  documents. 

The 

[(a)  4i  MyU ^  Cr.  502. 
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The  Plaintiff's  title  not  being  denied,  the  fund  ought       1848. 
to  be  protected,  and  the  documents  produced.  ^m«h^^"^^ 

The  Master  of  the  Roll8.  Hitchcock. 

The  point  is  simply  this,  —  whether  the  Fl^ntiff  has 
shewn,  from  the  answer,  such  a  title  as  to  entitle  her  to 
call  for  the  payment  of  the  money  into  Court,  and  the 
production  of  the  documents.  It  is  said  that  a  Plain- 
tiff cannot  have  any  relief  on  an  interlocutory  ap- 
plication until  his  title  is  made  out.  That  is  not  so  : 
the  Court  does  not  require  him  to  produce  any  absolute 
admission  of  title,  but  merely  such  a  probability  of  title 
as  the  Court  can  safely  act  on« 

The  Plaintiff  moves  upon  the  admissions  contained 
in  the  Defendant's  answer,  which  must  be  taken  to  be 
Bufficienty  for  no  exceptions  have  been  taken  to  it. 
The  Plaintiff  daims  to  be  sole  next  of  kin,  and  sup- 
ports her  claim  by  stating  that  she  was  the  only  sur- 
Tiving  child  of  one  of  the  uncles  of  Jane  APEiver;  and 
she  says^  that  if  there  were  any  other  next  of  kin,  she 
has  been  unable  to  discover  them.  Thb  being  the 
allegation,  the  Defendant,  by  his  answer,  says,  he  does 
not  believe  she  is  sole  next  of  kin ;  but  who  are  the 
other  next  of  kin,  or  whether  the  Plaintiff  is  the  sur- 
living  child  of  the  alleged  unde  he  knows  not. 

The  Defendant  has  fully  answered  the  allegations 
m  the  bill ;  and,  this  being  his  belief,  I  am  of  opinion, 
that  the  Plaintiff  has  not  made  out  her  right,  and  that 
there  is  not  a  sufficient  admission  or  sufficient  inference 
of  title,  to  enable  the  Court  to  make  the  order. 

I  must  refuse  the  motion,  but  let  the  costs  be  costs 
in  the  cause. 
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Jim.  14.15.         .        /w  rtf  The  LONDON  DOCK  Company. 


Where  under 
private  acts, 
&c.,  the  Court 
has  jurisdic- 
tion to  pro- 
ceed in  a  sum- 


UNDER  their  act  (a),  the  London  Dock  Company 
were  empowered  to  take  the  lands  necessary 
for  the  construction  of  their  dock ;  and  in  case  of  in- 
capacity^ the  purchase-money  was  directed  to  be  paid 
mary  way  bj  into  Court,  to  the  intent  that  the  same  might  be  ap- 
not  usual,  on  P^^  *'  under  the  direction  and  with  the  approbation  of 
directing  a  re-  the  Corfft,  to  be  signified  by  an  order,  made  upon  a 

ference  to  as-  .  ,  ^*  ,    •'  *   ^  . 

certain  the  petition  to  be  preferred  in  a  summary  way  by  the 
SSecTto  direct  P®^^  ^^  persons  who  would  have  been  entitled  to  the 
the  produc-  rents  and  profits,**  in  the  purchase  of  other  heredita* 
and  docu-  ^ents  to  be  conveyed  to  the  like  uses.  And  in  the 
ments,  and  to  mean  time  the  money  was  to  be  invested,  and  the  divi-*- 
parties.  dends  paid  to  the  persons  who  would  have  been  entitled 

One  such      to  the  lands.(J) 
reference  ^  ^ 

having  been 

Court  refused  Under  these  powers,  the  Company  took  certain  pro- 

with  costs,  perty  which  was  settled,  as  to  one  moiety,  on  John  Betts 

of asec!^^"  the  younger  for  life,  with  remainder  to  Anna  Maria  his 

claimant,  for  wife  (the  only  child  of  James  Prince),  for  life,  with 

containing  remainder  to  their  children  (which  limitation  failed^ 

special  direc  ^ith  remainder  to  the  right  heirs  of  A.  M.  Betis  for 

tions.  ^' 

A  party  ob-  cvcr.     Four  houses,  part  of  the  property,  were  stated 

iSs^s  re-     *^  ^^^®  ^^^  purchased  by  the  maternal  ancestor  of 

port  adverse     James  Prince^  the  father  of  Mrs.  Betts. 
to  himself  will 
be  compelled 

to  file  it.  On  the  above  purchase  being  made,  a  moiety  of  the 

purchase-fnoney  was  paid  into  Court,  and  the  dividends 
were  durected  to  be  paid  to  the  tenants  for  life. 

John 

(a)  39  & 40  Gm. 3.  c. 47.  local  and  personal*  (i)  Sees. 39. 
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John  JBetti  mimved  Anna  Maria  his  wife^  and  died  1848; 
in  February  1841,  whereupon  Thomas  Edwards^  wha 
claimed  to  be  heir  ex  parte  matemd  of  A.  M.  Betts, 
presented  a  petition,  and  obtained  a  reference  to  the 
Master,  to  ascertam  the  deaths  of  the  parties  without 
issue,  and  to  inquire  who  was  the  heir-at-law  of  the 
said  A.  M.  BetUy  and  who  was  the  heir  ex  parte  ma^ 
iemd  of  James  Prince,  the  fSetther  of  A.  M.  Betts.  The 
order  contained  no  direction  for  the  production  of  deeds 
And  papers,  or  tiie  examination  of  the  parties. 

On  the  22nd  of  October  1843,  the  Master  made  hii^ 
Report,  and  he  found  that  TTunnas  Edwards  was  the  heir- 
at-law  ex  parte  matemd  of  James  Prince  ;  but  he  certified, 
that  no  sufficient  evidence  had  been  laid  before  him  to 
enable  him  to  ascertain  who  was  the  heir-at-law  of 
A.  M.  Betts. 

On  the  29th  of  October  1843,  Thomas  Edwards  pte- 
sented  his  petition,  for  transfer  to  him  of  part  of  the 
fond ;  the  Court,  however,  declined  making  the  order 
until  the  heir-at-law  of  A.  M.  Betts  had  been  ascertained, 
and  directed  the  Master  to  proceed  in  that  inquiry. 
Before  it  had  been  completed,  a  petition  was  presented 
hj  James  Hyde  and  Sarah  his  wife,  insisting  that 
Sarah  Fielder,  deceased,  was  the  heiress-at-law  of  A.  M. 
Betts,  and  that  the  Petitioners,  as  devisees  of  Sarah 
Fielder,  were  entitled  to  one-ninth  of  the  fund.  The 
petition  prayed  a  transfer,  and  for  a  reference  to  ascer- 
tain whether  Sarah  Fielder  was  the  heiress-at-law  of 
A*  M.  Betts,  and  whether  the  Petitioners  were  entitled 
to  one-ninth,  or  what  part  of  the  fund;  and  that  all 
parties  might  be  ordered  to  produce  before  the  Master 
all  deeds,  papers  and  writings  in  their  custody  or 
power,  and  that  they  might  be  examined  on  interro** 
gatoriesy  as  the  Master  might  direct. 

Mr. 
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Mr.  Ttimer  and  Mr.  EJdertotij  in  support  of  the 
petition. 

The  former  order  of  reference  is  insu£Gidenty  because 
it  gives  no  jurisdiction  to  the  Master  to  order  the  pro* 
duction  of  the  documents ;  by  this,  and  the  examina- 
tion of  the  parties,  the  Petitioner  will  be  enabled  to 
make  out  his  title.  Secondly,  if  the  present  Petitioner 
were  to  go  in  under  the  former  order,  he  may,  by 
adopting  the  proceedings,  make  himself  and  his  pro- 
perty liable  to  the  costs  of  Edwards^  who,  it  may  turn 
out,  has  no  title.  In  that  case,  also,  the  reference  would 
be  informal,  because  the  act  requires  the  order  to  bd 
made  on  the  petition  of  a  person  entitled. 

Thirdly,  if  the  Master  should  find  against  Edwards, 
he  may  neglect  to  file  the  report. 

Mr.  Roupett,  in  the  same  interest. 

Mr.  Kindersley  and  Mr.  Stevens,  contri,  for  Edwards, 
contended,  that  the  Petitioners  ought  to  go  in  under 
the  existing  reference,  and  that  two  references  were 
perfectly  unnecessary.  That  when  the  diflSculties  sug- 
gested arose,  the  Court  would  give  such  directions  as 
might  be  necessary. 

Mr.  Blunt,  for  the  Company,  objected  to  the  pro* 
duction  of  the  title-deeds. 

Johnston  V.  Todd  (a)  was  cited. 

77ie  Masteb  of  the  Bolls. 

1.  As  to  directing  the  production  of  deeds  and  papers^ 
and  the  examination  of  parties,  the  Begistrar  informs 

me 

(a)  8  Beavan,  489. 
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me  that  it  is  not  the  practioe  of  the  Court  to  direct 
soch  prodoctioii  in  orders  of  this  description. 

2.  As  r^ards  the  expenses,  I  have  been  referred  to 
the  practice  in  administration  suits ;  but  I  feel  satisfied, 
that  a  claimant  going  in  before  the  Master,  will  not  be 
liable  to  any  of  the  costs  incurred  by  the  other  parties, 
unless  his  conduct  has  been  such  as  to  justify  the  in- 
fliction on  him  of  the  costs. 
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3.  If  the  Master  should  report  in  favour  of  the  Pe- 
titioners, there  can  be  no  doubt,  that  they  will  be  able 
to  take  advantage  of  his  finding :  for  where  a  party 
obtains  a  report  which  is  unfavourable  to  his  daim,  he 
is  bound  to  file  it,  and  he  will  be  compelled  to  do  so  by 
the  Court,  if  such  a  proceeding  be  found  necessary  for 
the  protection  and  assistance  of  any  other  persons  in- 
terested. 

The  present  proceeding  is  misconceived ;  the  Peti- 
tioners ought  to  go  in  under  the  existing  reference, 
and  are  not  entitled  to  another  reference;  nor  are  they 
entitled  to  an  order  for  the  production  of  documents 
and  the  examination  of  the  parties. 

The  petition  must,  therefore,  be  dismissed  with  costs* 

KoTB.  —  The  Petitioners  afterwards  filed  their  bill  to  which  a 
(iemarref  was  put  in  and  overruled  on  the  90th  Julji  1B49*  See 
pott. 
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J»&r.6,7.  SMITH  ».  The  Earl  of  EFFINGHAM. 

April  21. 

A  judgment     fpHIS  case,  which  will  be  found  reported  atUi(a\ 

creditor  who        ■ 

had  sued  out  •  HOW  Cfune  before  the  Court  for  further  direo- 
hiabm*to^^  tions,  and  upon  a  petition  of  Smith  the  sorviviDg 
tablish  his        Plcdnti£     The  following  are  the  material  facts :  — 

priority  over 
subsequent  in- 
cumbrances The  Plaintiff  Smithy  by  assignment  horn.  DudgeoUy 

of  his  debtor.  ^^*^  entitled  to  an  annuity,  granted  in  1817  by  the  De- 
S^  bui  **^"^'  fendant  Primrose j  and  secured  by  a  judgment  entered 
retained  for      up  in  1817,  and  an  elegit  issued  thereon  in  1822. 

twelve 
months,  with 

liberty  to  the  The  Defendants  were  IMmrose,  the  other  incum- 
proceed  at  brancers  on  his  estate,  their  trustees,  and  Chapman  a 
law,  and  the     Receiver  of  the  estates  appointed  in  another  cause. 

Defendants 
were  re- 
strained from   ,     This  bill,  ffled  by  Smith  and  Dudgeon,  represented, 
settmg  up  out-    .  •     .  ^  i^      '^      r  * 

standing  terms  that  the  Plaintiff  Smith  was  entitled  to  stand  in  equity, 
tute^f  Limit-  *"  ^"*  incumbrancer  on  the  estate,  but  that  he  was 
ations ;  fur-  imable  to  have  the  benefit  of  his  execution  at  law,  by 
J^'eS?^!  ^^®^^  ^^  *^^  outstanding  terms.  At  the  hearing  of  the 
The  Plaintiff  .eftuse  in  May  1844,  it  appeared  that  the  Plaintiflb' 

brought  an  •  j  j. 

ejectment,  judgment 

which  was 

defended  by  (a)  2  Beav.  232. ;  7  Beav.  357. ;  and  10  Beav.  378.  589. 

one  only  of 

the  Defendants,  and  also  by  the  occupying  tenants.  The  latter  set  up  the  Statute 
of  Limitations,  and  obtained  verdicts.  On  the  cause  coming  on  for  nirther  direc- 
tions, the  Plaintiff  presented  a  petition,  stating  the  failure  of  his  proceedings  at  law, 
and  asking  liberty  to  bring  a  new  action,  and  that  the  Defendants  might  be  ordered 
to  defend  the  same,  with  proper  directions,  or  for  an  issue,  or  for  a  stay  of  pro- 
ceedings, to  enuble  the  Plaintiff  to  appeal  to  the  House  of  Lords  against  the  original 
decree.  The  Court  refused  to  grant  the  praver  of  the  petition,  and  hdd,  that  such 
relief  was  inconsistent  with  the  practice :  that  the  verdict  against  one  Defendant 
could  not,  under  such  circumstances,  be  considered  as  a  verdict  a^nst  all,  and  that 
no  application  for  a  stay  of  proceedings  could  be  entertained,  until  the  Plaintiff  had 
appealed. 
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judgment  was. prior  in  date  to  the  incumbranced  of  the> 
several  D^endants. 

By  the  decree,  dated  the  6th  of  May  1844,  it  was 
ordered,  that  the  Plaintifi'  bill  should  be  retained  for 
twelye  months,  with  liberty  for  them  to  proceed  at 
law,  touching  the  matters  in  question  in  the  cause  as 
they  should  be  advised.  And  it  was  ordered,  that  the 
Defendants  should  be  restrained,  by  the  injunction  of 
this  Court,  £rom  setdi^  up  in  their  defence  against  any 
action  at  law  which  the  Plaintiffs  might  be  advised  to 
bring  touching  the  matters  aforesaid,  the  outstanding 
satisfied  terms  of  500  years  and  1000  years,  and  from 
pleading  the  Statute  of  Limitations  in  bar  of  any  such 
action;  and  the  Court  reserved  the  consideration  of  the 
costs,  and  of  all  further  directions  until  after  such  trial 
diould  be  had,  and  the  parties  were  to  be  at  liberty  to 
apply. 

The  petition  stated,  that,  in  pursuance  of  the  liberty 
given  by  the  decree,  the  Plaintiffi,  in  1844,  commenced 
an  action  of  ejectment  (being,  as  he  stated,  the  only 
action  which  could,  under  the  circumstances  of  the 
case,  be  brought)  in  the  Exchequer,  for  the  recovery 
of  the  lands,  in  the  name  of  John  Doe  as  the  Plaintiff, 
on  the  several  demises  of  Dudgeon  and  Smithy  and 
that  notices  in  ejectment  in  such  action  were  served 
upon  Ckapmant  the  Beceiver,  who  was  in  receipt  of  the 
rents  and  profits  of  the  whole,  and  in  actual  posses- 
don  of  part  of  the  said  lands,  and  on  Martin^  Randall, 
Farker,  Seaman  and  Hinaley,  the  tenants  in  possession, 
who  defended  the  action. 


V, 

The  £vl  of 
Effingham. 


That  none  of  the  Defendants  in  equity,  except 
Chapman,  defended  the  ejectment,  and  that  at  the  trial, 
the  Defendants,  except  Chapman,  set  up  the  Statute 

G2  of 
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Smith 

The  Earl  of 
Epfixgham. 
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of  Limltatioiis,  and  obtained  verdicts.  A  verdict  was 
given  against  Chapman^  with  liberty  to  move  on  cer- 
tain objections.  He  moved  accordingly,  and,  on  the 
19th  oi  February  1845,  the  rule  was  discharged,  and 
judgment  was  entered  up  against  him.  ' 

That  the  Defendants  appealed  to  the  Lord  Chancellor 
against  the  decree  of  the  ]Master  of  the  Rolls,  and  the 
appeal  was  heard  in  July  1846,  and  that  on  the  6th  of 
July  1846,  the  Lord  Chancellor  affirmed  the  decree, 
and  dismissed  the  appeal  with  costs.  The  decree  of 
the  Master  of  the  Rolls  was  enrolled  in  August  1846. 

The  petition  then  stated  the  fate  of  the  bill  of  re- 
vivor and  supplement  (a),  and  stated  as  follows :  — 

^^  That  the  record  of  the  proceedings  in  the  said 
action  of  ejectment,  taken  in  connection  with  the  facts 
and  circumstances  herein  set  forth,  entitled  the  Peti- 
tioner, as  he  humbly  submits,  to  precisely  the  same 
benefit  as  if  the  Defendants  to  the  first- mentioned 
suit  had  defended  the  said  action  as  landlords,  and  he 
had  obtained  a  verdict  against  them  all. 

''  That,  in  case  the  Court  should  not  be  so  far  satisfied 
with  the  result  of  the  said  action,  as  at  once  to  give  the 
full  relief  sought  by  the  said  original  bill,  on  further 
directions  and  costs  reserved  by  the  said  decree  of  the 
6th  of  May  1844,  then  the  Petitioner  submits  that 
some  other  action  ought  to  be  directed,  and  the  De* 
fendants  compelled  to  be  parties  thereto,  or  to  defend 
the  same,  and  precluded  from  setting  up  any  inequi- 
table defence,   either    in  respect  of   the   Statute  of 

Limitations^ 


(a)  10  J9<ttMin,  660. 
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Limitations^  or  outetahding  terms  or  otherwise^  or  that 
there  ought  io  be  an  issue  with  proper  directions.*' 

The  Petitioner  prayed,  that  he  might  have  full  re- 
lief in  the  first-mentioned  cause  on  further  directions, 
or  that  he  might  be  at  liberty  to  bring  such  new 
and  fresh  action  as  to  the  Court  might  seem  meet, 
and  that  the  Defendants  might  be  ordered  to  defend 
the  same,  and  be  restrained  from*  setting  up  any  in- 
equitable defence,  and,  in  case  of  an  action  of  eject- 
ment, might  be  ordered  to  enter  into  the  proper  con- 
sent rules  for  defending  the  same  as  landlords,  and 
admit  entry  by  the  Petitioner  within  twenty  years  pre- 
viously to  the  commencement  of  such  action ;  and  tliat 
such  other  directions  might  be  given  as  to  such  action 
of  ejectment,  or  as  to  any  other  action,  as  might  be 
requisite  for  the  purpose  of  preventing  an  inequitable 
defence  thereto ;  or  as  to  the  Court  might  seem  meet. 
Or  that  an  issue  might  be  directed  with  all  necessary 
and  proper  directions ;  and  that  in  the  meantime,  the 
first-mentioned  cause  on  further  directions  and  costs 
reserved  might  be  ordered  to  stand  over;  or  that, 
at  all  events,  the  first-mentioned  cause,  as  to  fur- 
ther directions  and  costs  reserved,  might  stand  over 
for  the  period  of  two  years  or  until  further  order, 
with  liberty  to  apply ;  the  Petitioner,  being  ready  and 
willing,  and  thereby  ofiering,  on  his  part,  to  take  such 
proceedings  by  way  of  appeal  to  the  House  of  Lords, 
or  otherwise,  as  he  might  be  advised,  and  to  use  all 
due  and  possible  diligence  in  commencing  and  pro- 
secuting the  same. 


1848. 


Smith 

V. 

The  Earl  of 
Effingham. 


The  causes  now  came  on  for  further  directions,  and 
upon  the  petition. 


Mr.  JVillcock  and  Mr.  Giffard,  for  the  Plaintiff. 

G  3  Mr. 
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Smith 

V, 

The  Earl  of 
Effinguaii. 


Mr.  C  P.  Cooper,  Mr.  «7.  A.  Cooke,  Mr.  Turner, 
Mr.  Parry,  Mr.  Boupett,  Mr.  KenyoHj  Mr.  l^ooa^,  Mc 
Ti^ec?,  and  Mr.  C^^ry,  for  the  several  Defendants. 

The  cases  of  Moses  y.  Lewis  (a),  Neate  v.  Jlie  Duke 
of  Marlborouffh  (b).  Doe  v.  Mhrtin  {c),  and  3  &  4  fFl  4« 
c.  27.^  were  cited. 


Mar,  7. 


TTie  Masteb  of  the  BoLLS. 

The  drcumstances  of  this  case  are  in  a  state  of  very 
great  complication,  and  there  is  considerable  difficulty 
in  ascertaining  exactly  what  are  the  liabilities  of  the 
parties.  There  has  certainly  been  no  want  of  perae* 
yerance  or  energy  at  the  bar,  in  endeavouring  to  mmin- 
tain,  on  the  part  of  the  Plaintiff,  points  which  I  consider 
are  not  maintdnable.  It  has  been  assumed,  that  in  this 
stage  of  such  a  cause  as  this,  the  Plaintiff  might  be 
entitled  to  some  other  or  greater  relief  than  that  given 
to  him  by  the  decree ;  and  I  have  had  a  very  able  argu- 
ment addressed  to  me,  for  the  purpose  of  shewing  that 
I  ought  now  to  grant  something  different  from  that 
which  was  contemplated  at  the  hearing,  and  more 
&vourable  to  the  Plaintiff's  interests. 


Another  point  has  been  assumed,  that,  in  a  case  like 
this,  where  the  bill  has  been  retained  for  a  limited, 
period,  in  order  that  the  Plaintiff  may,  by  bringing  an- 
action  at  law,  establish  his  legal  right,  this  Court  is 
to  consider  the  nature  of  the  proceedings  and  circum- 
stances that  took  place  at  law,  in  the  same  way  as  it 
might  be  quite  proper  to  do,  either  upon  trial  of  an 
issue,  or  upon  a  case  specially  directed  by  this  Court,  for 

the 

(fl)  Jacob,  502.  (c)  13  Mee.  *  ^T.  81 1. 

lb)  3  Myl,  4-  Cf.  407. 
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the  pnirpode  of  frntieSyiog  its  own  mmd  and  jud^ent.        1848. 
That  IS  not  the  ca8e»  aa  I  haye  repeatedly  stated^    A     ^"^"^^^^"^ 
party  having  the  <^portanity  of;  estaUishing  hia  l^al  v. 

i^t  by  an  action  at  law,  commenced  that  action  8ub-  s^J^^^ 
ject  to  all  the  rules  and  r^ulation^  of  a  court  of 
common  law;  and  this  Court  does  not  consider  whe- 
ther he  has  proceeded  properly  Or  not,  but  assumes^  as 
it  ought  to  assume  in  such  a  Case,  that  the  proceedings 
at  law  haye  been  regular,  and  jocks  only  at  the  final 
result 

Thb  case,  in  its  drcumstances  and  in  the  mode  of  its 
proceeding,  is  very  singular.  (His  Lordship  here  de<^ 
tailed  them.)  The  cause  now  comes  on  to  be  heard  on 
fiirtfaer  directions,  and  upon  it  petition,  which  I  think, 
in  pcnnt  of  practioe,  is  without  any  foundation  upon  which 
I  can  act  It  asks  for  a  new  trial  in  another  form,  and 
for  ^ffisrent  things,  all  of  which  ought  to  have  been 
provided  for  before  this  time,  and  in  another  way*  The 
petition  asks,  besides,  that  there  may  be  a  delay  of  two 
years,  to  give  the  Plaintiff  an  opportunity  of  appealing 
to  the  House  of  Lords.  I  quite  agree  in  the  argument 
of  the  Defendants,  that  before  the  Court  can  consider 
any  question  as  to  staying  the  proceedings  in  the  cause, 
a  petition  of  appeal  ought  to  be  pr^ented.  (a)  I  am  of 
opinion  that  this  petition  does  not  contain  any  ground 
upon  which  I  can  act,  and  I  muist  dismiss  it  with  costs. 

Next  with  respect  to  the  further  directions  or  the 
equity  reserved,  several  points  have  been  raised,  some 
of  which  appear  to  me  to  be  exceedingly  singular.  An 
action  of  ejectment  being  brought  against  several  oo- 
eapiers  of  the  land,  and  a  verdict  obtained  against  one 
Defendant  only,  it  is  asked,  that  I  should  consider  the 
verdict  and  judgment  against  that  one  as  a  verdict  and 

jud^ent 

(a)  RnHey  v.  Adam^  0  JfadwoM,  848. 
V  G  4 
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1848.       judgment   agamst  all  the  Defendants.    Why?    Be- 
*^^j^[^      cause  of  some  assumed  equity  in  the  case  which  would 
V,  have  induced  the  Court  to  irive  some  direction  of  that 

Effingham.  ^^^^  ^*  ^^^  hearing,  if  these  matters  had  been  then 
brought  forward.  What  right  have  I  to  consider  that 
verdict  against  one  to  be  a  verdict  against  all?  What 
right  have  I  to  inquire,  and  how  can  I  know  what 
the  circumstances  were  which  induced  the  Jury  to  give 
the  verdict  in  one  case,  and  not  in  the  other  cases? 
A  great  variety  of  circumstances  may  take  place  in  an 
action  of  ejectment,  which  may  induce  a  Jury  and  the 
Court  to  think,  that  it  ought  to  succeed  agsunst  one 
Defendant  and  not  against  the  others.  I  think  that 
there  is  no  foundation  upon  the  decree  for  me  to 
say,  that  the  verdict  against  that  one  Defendant  shall 
have  the  effect  of  being  a  verdict  against  alL  If  there 
was  any  error  in  the  proceeding,  it  ought  to  have  been 
set  right  in  a  court  of  law.  If  it  cannot,  no  doubt  the 
Plaintiff  here  is  in  a  very  unfortunate  situation,  but  a 
Court  of  Equity  does  not  sit  for  the  purpose  of  sup- 
plying defects  in  proceedings  in  a  court  of  law.  An 
action  of  this  kind  is  not  brought  to  satisfy  the  mind 
or  judgment  of  the  Court ;  but  to  ascertain  a  legal 
result,  on  which  the  Court  acts.  I  cannot,  therefore» 
think  that  there  is  any  ground  for  that  species  of  relief. 

It  has  been  contended,  by  the  other  side,  that  further 
directions  ought  not  to  have  been  reserved,  but  that  the 
Plaintiff  ought  to  have  been  left  to  work  out  that  judg- 
ment at  law  as  he  thought  best.  I  cannot  think  that 
it  was  so  considered  at  the  hearing :  it  must  have  been 
considered  that  there  was  something  else  to  be  done 
here ;  which  something  else,  I  conieive,  was  no  more 
than  this:  to  give  to  the  Plaintiff  relief  in  this  Court 
commensurate  with  the  right  which  he  might  establish 
at  law,  and  no  more  and  no  less.  I  think  ho  is  entitled 
to  have  that  relief  which  he  seeksi  with  respect  to  the 

property 
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property  he  has  recovered  against  Chapman;  but  I 
^  not  think  it  right  to  give  him  any  further  relief 
whatever. 

Then  comes  the  question  of  costs.    As  to  them  I  will 
lead  the  pleadings  before  deciding. 


1848. 


Smith 

V. 

The  Eari  of 

EFriNGUAM. 


Tlie  Master  of  the  Bolls  said  he  had  read  all  the 
answers,  and  found  nothing  in  them  which  could  entitle 
the  Plaintiff  who  had  failed,  to  any  exemption  from  the 
payment  of  the  costs  of  the  suit 


Ajyril2\. 


CROSS  V.  KENNINGTON. 

^HIS  bill  was  filed  by  the  Plaintiff,  a  legatee,  on 
behalf  of  himself  and  all  other  the  legatees,  to  ob- 
^^  payment,  and  the  principal  question  was,  whether 
^  legacies  were  charged  on  the  real  estate,  which  was 
*fecided  in  the  affirmative,  (a).     The  estate  proved  de- 
cent for  payment  of  the  legacies  in  full. 

A[r.  Purvis  and  Mr.  Rogers  asked  that  the  Plaintiff 
''^^^fat  have  his  costs  as  between  solicitor  and  client,  in 
*^^ogy  to  the  cases  of  creditors'  suits,  where  the  assets 
^^ire  deficient.  Stanton  v.  Hatfield  (b)  and  the  cases 
^''^  there  were  referred  to. 


March  21. 


In  a  legatees' 
suit  on  behalf 
&c.,  the  assets 
were  insuffi- 
cient for  pay- 
ment :  Held, 
that  the  Plain- 
tiff was  en-" 
titled  to  his 
costs  out  of 
the  fund,  as 
between  so- 
licitor and 
client. 


^r.  Teed  and  Mr.  Nichols^  and  Mr.  Elmsley  appeared 
*^^  Defendants. 


The 


(a)  See  mUe^  9  Beavan^  150. 


(6)  1  Kecn^  358. 
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1848.  The  Master  of  the  Bolls  said,  that  if  the  assets 

^7""^^  were  deficient,  the  Plaintiff  was  entitled  to  eoete  bo- 

V.  tween  solicitor  and  client,  and  he  ordered  the  Master  to 

Kennington.  t^  ^^^  ^g^  q£  ^Jj^  Plaintiff  and  the  Defendant  PUfoat, 

as  between  solicitor  and  client,  including  the  costa^ 
charges,  and  expenses  properly  incurred  in  certain  aale^ 
and  in  making  out  the  tide,  and  directed  the  amount  to 
be  pdd  out  of  the  fund  in  Court,  and  he  directed  the 
Master  to  apportion  the  residue  amongst  the  Plaintiff 
and  other  l^atees  mentioned  in  the  Master^s  report,  (a) 

(a)  See  Reg.  Lib.  1847.  B.  fo.  1038.  \ 


March  22.  PRICE  V.  BERRINGTON. 

Abill  was  filed  TN  1836,  a  bill  was  filed  by  the  Key.  W.  Price  (a 
by  a  lunatic       -■-    person  of  weak  mind),  as  sole  Plaintiff  by  his  next 

and  his  com-         .  . 

mittee,  and  an  friend,  to  set  a^de  a  conveyance  of  real  estate  execnied 

injunction  .     ^g^^ 

granted,  and  a         *"^«'- 
decree  made 

directing  Ml  The  PMntiff  having  afterwards  been  found  lunatic 

issue.    The  ,        ...  ° 

lunatic  died,     by  inquisition,  a  supplemental  bill  was  filed  in  1837  by 

^Jj^^^^  the  Plwntiff  and  CharUs  Price,  his  comnuttee,  and,  in 
hadbeen  taken  March  1838,  an  injunction  was  granted  to  restrain  the 
imttel^^The  Purchaser  from  cutting  timber.  The  cause  was  heard 
Court  or-        in  1840  (a),  when  an  issue  was  directed  as  to  the  Plain- 

dered,  that  the     .,^         ,      .     -^^-. 

injunction        tiff's  samty  m  1809. 

should  be  dis- 
solved and  all 

proceedings  In  1841,   fF.  Price  died  before  the  issue  had  been 

t^^^t  sho^d  *"^'  ^*  ^°  ®*®P  ^^  ®'*^^  ^^^^  *^®^  ^y  Charles 
be  revived        JMce,  the  committee,  and  co-Plaintiff,  who  was  also  the 

S^time.     heir-at-law  Of  »-.  Pnc«. 

Mr. 

(a)  9  BemoH,  88$. 
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Mr.  Smjfthe  now  moved,  that  the  suit  might  dther        1848. 
bo  revived  within  a  limited  time  or  dismissed.     He  re-       \iy^^^ 
liod  on  the  63rd  Order  of  May  1845  (a),  by  which  it  b  o. 

provided  as  follows :  —  "In  cases  where  a  suit  abates  ®^*^'*o''on. 
bjr  the  death  of  a  sole  Plaintiff,  the  Court,  upon  motion 
oF  any  Defendant,  made  on  notice  served  on  the  l^al 
representative  of  the  deceased  Plaintiff,  may  order  that 
such  legal  representative  do  revive  the  suit  within  a 
limited  time,  or  that  the  bill  be  dismissed."  He  re- 
ferred also  to  Chowick  v.  Dii^iies  (b),  and  argued  that 
^^  l^al  representatives"  in  this  case,  which  related 
to  freehold  estate,  meant  heirs.  He  admitted  there  had 
been  no  administration^ 

Mr.  Turner  siud  he  had  not  been  instructed. 

The  Master  of  the  Bolls. 

My  difficulty  is  in  dismissing  after  decree.     What  I 
must  do  is  this :  I  must  stay  all  proceedings,  and  dis- 
Bolye  the  injunction,  unless  the  suit  be  revived  within  a 
linoted  time. 

(a)  Oni.Cfni.307.  [(b)  3  Beavan,  290. 


DENDY  V.  CROSS.  ^^«^'  22- 

T^HIS  was  a  motion  for  the  production  of  documents.  Production 
and  the  case,  as  stated  by  counsel,  was  as  follows : —  ^^^w^d  of  a 

rs  5  deed,  which 

JJendy  being  entitled  to  some  freehold  property,  mort-  the  Plaintifl; 

gaged  it  for  2500Z.     He  afterwards  induced  Cross,  his   Su^ht^lo  set 
solicitor,  to  pay  off  the  mortgage,  and  take  a  mortgage  a«de. 
for  2800i 

By 
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1848.  iRy  a  second  deed,  he  released  all  his  right  to  CraUf 

and  as  the  Plaintiff  allied  on  an  undertaking  that,  in 
certdn  events,  the  property  should  be  restored. 

The  bill  prayed  that  the  second  deed  might  be  set 
aside  as  fraudulent  and  void,  and  to  redeem. 

Mr.  S.  Miller^  for  the  Plaintiff,  asked  for  the  ]^<ch 
duction  of  the  two  deeds,  inasting,  that,  as  the  Plaintiff 
sought  to  impeach  the  second  deed  on  the  ground  of 
fraud,  the  Court,  in  its  discretion,  ought  to  order  its 
production.  He  cited  Bcdch  v.  Symes(a)  and  Beck* 
ford  v.  WUdmaru  (b)  As  to  the  mortgage  deed,  he  in- 
sisted that  the  mortgagor  was  entitled  to  its  production, 
on  the  ground  of  its  relating  to  the  common  title  of 
both  mortgagor  and  mortgagee. 

Mr.  ShMeare,  contra.  The  mere  allegation  of  firand 
in  a  bill  is  not  sufficient  to  entitle  a  Pbdntiff  to  the 
production  of  the  Defendant's  title  deed;  Crisp  v. 
PlatelL  {c)  It  is  only  where  the  deed  proves  the  firandy 
that  production  of  it  is  ordered.  A  mortgagor  is  not 
entitled  to  a  production  of  the  mortgage  deed  until  full 
payment  of  the  amount  due.  He  also  cited  Ghcer  v. 
IIalL(d) 

The  Master  of  the  Bolls. 

I  am  of  opinion,  under  the  circumstances  of  this  case, 
that  the  Plwitiff  is  not  entitled  to  the  production  of 
these  deeds. 

He  may  possibly,  however,  obtain  them  by  an  amend* 
ment  of  his  bill  and  further  chaises. 

(a)  Tknu^X.  87.  (c)  8  Beawmm, 62. 
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M'HARDY  V.  HITCHCOCK.  March  n.  28. 

jlfR.   W.  JR.  ELLIS,    on   behalf  of   the   Plaintiff,   Upcn  an  ap- 
**•'■■•  moved  for  a  commission  to  examine  witnesses  in  Sie^ouit  to 

Scotland.  examine  wit- 

nesses out  of 
the  jurisdic- 

Mr.  James  Campbell^  contra,  objected  to  the  motion,  '•<>'*»  >^  *J  ^^} 

r^  .  ,     a  general  rule 

on  two  grounds :  nrst,  because  the  witnesses  whom  it  to  require  the 
was  proposed  to  examine  were  not  named ;    and,   se-  ^^  ^^  l^® 
oondly,  because  the  affidavit  was   not  sworn   by  the  be  stated,  or 

party  himself  or  his  solicitor,  but  by  the  solicitor's  clerk.   \y^jasuieby  *^ 

the  party  or 

Mr.  Beavan  for  another  Defendants 


Mr.  Ellis  in  reply. 

Mendizabel  v.  Machado  (a),  Rougemont  v.  The  Royal 
Exchange  Assurance  Company  (J),  Bonham  v.  Leigh  (c), 
I^agoity  v.  The  Attorney^  General  (rf),  Akers  v. 
Chancy  (e),  Oldham  v.  Carleton  (^),  and  the  Deaves^ 
MSS.  were  cited. 

The  Masteb  of  the  Rolls  postponed  his  judgment 


his  solicitor. 


The  Masteb  of  the  Rolls. 

In  this  case,  it  is  moved  that  a  commission  may  issue 

fcf  the  examination  of  witnesses  in  Scotland, 

'    The 

(«)  2  Rtus.  540. 657.  (d)  2  Price,  172. 

(6)  7  Vet.  304.  (e)  2  Bro.  C.  C  273. 

(e)  6  Pnce,  444.  (g)  4  Bro.  C\  C.  88. 


March  98. 
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The  aflSdayit  filed  in  support  of  the  motion  is  made 
by  the  solicitor's  derk,  and  does  not  name  the  Tntnesses 
proposed  to  be  examined  under  the  conunission. 

The  bill  seeks  relief;  it  is  admitted  that  the  allega- 
tion on  which  it  is  proposed  to  examine  the  witnesses 
in  Scotland  is  material,  and  it  is  not  alleged  that  tlie 
motion  is  made  improperly  for  the  purpose  of  obtaining 
delay. 

But  delay  must  be  occasioned  by  the  exeeutioii  of 
the  commission  if  issued;  and  the  motion  is  objected  to 
on  two  grounds: —  1.  That  the  witnesses  whom  it  is 
proposed  to  examine  are  not  named;  and  2.  That  tlie 
affidavit  is  not  sworn  by  the  party  himself,  or  by  Ids 
solicitor. 


It  bdng  stated  that  the  practice  in  such  cases  has 
recently  been  matter  of  doubt  and  dEscuaoon,  I  have 
inqmred  into  the  subject,  and  I  have  been  informed, 
that  it  is  not  now  the  practice  to  require  dther  die 
names  of  the  witnesses  to  be  stated,  or  the  affidsrit  to 
be  made  by  the  party  himself  or  his  scdieitor,  and  no 
other  objection  is  stated. 


In  otmaidenng  whether  a  proceeding,  whidi  must 
unaTOidabfy  occasion  delay,  should  be  allowed,  it  is  tibe 
duty  of  the  Court  to  ]»eyent  any  abuse,  and  for  that 
puipose  to  make  all  proper  inquiries  and  require  all 
proper  eTidenoe ;  and,  on  sufficient  grounds  iqppearing, 
the  Court  has  full  power  to  iuTestigate  the  hds;  bat 
the  question  here  is,  not  what  may  be  required  in  a 
case  attended  with  ^tecial  circumstances,  but  what  is 
required  in  an  oidbaiy  case,  in  compliance  with  a  sop- 
posed  t<^<4*iiMs>l  nile. 


Ido 


Hitchcock. 
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I  do  not  find  that  it  has  ever  been  established,  as  a       1848. 
genenl  rule  in  this  Courts  to  require  the  aflBdavit  of     ^^^^^ 
'the  party  or  his  solicitor,  upon  the  points  which  have 
±€>  be  sworn  to  here.    It  might  be  different  in  a  case 
^vwhich  required  special  evidence  that  delay  was  not  in- 
tended* 

Ae  to  the  nanung  of  witnesses,  the  practice  has  va- 
ned.    Whta  orders  for  such  commissions  were  obtained 
09I  ex  parte  petitionB,  the  Petitioner  was  required  to 
state,  that  the  application  was  in  his  own  delay,  and 
also  to  state  the  names  oi  the  witnesses.    After  these 
«sr  pcarie  petitions  were  disallowed,  the  names  of  the 
^witnesses  were  not  required  to  be  stated  on  the  appli- 
oationsy  which  were  made  on  notice ;  though  the  Judge, 
-upon  the  application,  might  require  it^  if  he  thought  fit, 
cm  consideration  of  the  drcumstances  of  the  case.    In 
*0ome  of  llie  eases,  it  seems  to  have  been  doubtful,  whe- 
their  setting  forth  the  names  of  the  witnesses  was  re- 
quired as  a  general  rule,  or  was  a  subject  upon  which 
the  Judge  might  exercise  his  discretion.    It  appears  to 
me  that  it  is  not  reqmred  as  a  general  rule,  and,  there 
hoDg  no  special  circumstanoes  alleged  in  this  case,  I 
fiunk  that  the  motion  should  be  granted. 


V 
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Mtw(A  24.  In  re  HAIK. 

A  client,  on  a  rVlHIS  case  is  reported,  ante,  (a)  The  Taxing  Master 
twn.^b£'ed  having  taxed  the  bill  of  198£  at  82£9«.2dl,Ja*j» 

an  order  for  and  Joseph  Cox  presented  a  petition,  and  asked  for  the 
The  taxation  <^osts,  first,  of  the  application  for  taxation ;  second,  of 
having  been  the  taxation ;  third,  of  the  action ;  and,  fourth,  of  the 
the  client  pre-  present  petition,  and  that  the  amount  might  be  set  off 

sented  a  peti-    against  the  82t  9*.  2d. 

tion  for  the  ° 

consequential 

Th^^lid'tor  ^-  "^^^^^  a^d  Mr.  Hitchcock,  in  support  of  the 

then  objected,  petition,  argued,  that  as  more  than  one  sixth  had^  on 

mon  order   *  taxation,  been  taken  off  the  bill  of  costs,  the  solicitor 

would  have  was  bound  to  pay  all  the  costs  asked  by  the  petition. 

been  sufficient, 
and  he  asked 

the  costs  be.         Mj..  Sidney  Smith,   contrd.     First,  the  PetitioneiB 

yond  those  of  , 

a  common        ought  to  have  obtained  the  common  order  for  the  tax- 

th^rth  oS^ "  ^^^^^  ^^  *^®  ^^^  *  "wtead  of  which,  they  presented  a 
jecdon  came  special  petition.  They  ought,  therefore,  to  pay  the  dif- 
^^^Wi^CTca  ference  between  the  costs  of  a  special  and  common 
taxation  is  order.  Secondly,  I  admit  that  the  Kespondent  is 
action  liable  to  pay  the  costs  of  taxation.     Thirdly,  the  rule 

brought,  the     Jo  ^j^^  where  an  order  for  taxation  is  made  after  action 

general  rule  is, 

that  if  any        brought,  the  client,  if  any  thing  is  found  due  from  him^ 

must  pay  the 

Mtlon!^  ^^®  Fourthly.    The  Petitioners  ought  not  to  pay  the  costs 

of  this  petition,  which  would  have  been  unnecessary,  if  a 
common  order  had  been  obtsuned.    He  cited  Hazard 

V.  Itone, 
(a)  10  Beavan,  187. 


CASES  IN  CHANCERY.  97 

V.  Lane{a\  MarperumY.  Sandiford  (b),  nni  Lockhart  y. 
Sardy.  (c) 

Mr.  Turner.  The  costs  of  the  special  petition  should 
liaye  been  asked  on  the  former  occasion,  when  the  soli- 
citor might  have  objected,  that  the  common  order  alone 
iiras  necessary,  or  that  the  clients  should  take  the 
common  order  only,  paying  the  costs  of  the  special 
X^etition. 

The  costs  of  the  action  would,  according  to  the  ge- 
neral rule,  be  payable  by  the  client ;  but  here  the  soli- 
dtor  brought  an  action  against  three,  and  appeared  for 
on^  and  signed  judgment  against  him  collusively.    He 
ought,  therefore,  to  pay  these  costs,  and  those  of  the 
predent  application. 

Tht  Master  of  the  Rolls. 

I  tUnk  the  objection  to  the  special  petition  is  made 
too  late.  As  to  the  costs  of  the  action,  I  think  there  is 
no  soflScient  ground  for  excepting  this  case  from  the 
general  rule.  Let  those  costs  follow  the  common  order, 
^  let  the  solicitor  pay  the  costs  of  this  application. 

(fl)  3  Met.  285.  (r)  4  Seavan,  224. 

{h)3Bro.aC.233. 


Note.  -—  Hair  vras  ordered  to  pay  the  costs  of  the  application 
^«  tbc  order  of  the  27th  of  January  1847,  and  of  the  reference, 
^d  of  this  application  ;  and  the  Petitioners  were  ordered  to  pay 
the  costs  of  the  action  at  law.     See  Reg,  Lib.  1847.  A.  fo.  998. 
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March  95. 


RUDGE  r.  WINNALL. 


In  a  settle- 
ment made 
on  the  mar- 
riage of  a 
female  ward 
of  Court,  pro- 
vision must  be 
made,  out  of 
her  fortune, 
for  the  chil- 
dren of  a 
future  mar- 
riage. 


TT  had  been  referred  to  the  Master  to  inquire  as  to 
a  proposed  marriage  of  a  female  ward  of  court,  and 
to  approve  of  a  settlement.  The  Master  found  that  the 
intended  marriage  was  proper^  and  that  the  infant's  pro- 
perty consisted  of  2000/.^  and  a  further  sum  of  400021 
contingent  on  her  brother  dying  under  twenty-one. 

He  approved  of  a  settlement  of  the  property  on  the 
wife  and  husband  for  their  respective  lives,  and  after- 
wards for  the  children  of  the  marriage. 

A  petition  was  presented  to  confirm  the  report. 

Mr.  Elmsleyy  in  support  of  the  petition. 

The  Master  of  the  Rolls. 

This  settlement  is  not  satisfactory.  The  Court  re- 
qiures  some  proviaon  to  be  made  out  of  the  fortune 
of  a  female  ward  for  the  children  of  any  future  mar- 
riage. Suppose  there  was  one  child  only  of  the  pre- 
sent intended  marriage,  and,  after  the  death  of 
gentleman,  the  lady  were  to  marry  again,  and  have 
veral  other  children,  then,  according  to  these  trusts,  the 
one  child  would  take  the  whole  of  her  proport^,  leaving 
the  others  entirely  unprovided  for. 

The  settlement  must  be  altered  in  this  reqpect 

KoTB.—  See  Wmck  v.  Jamts^  4  Fnry,  386. ;  WdU  v.  Pinoe^ 
5  Frwy,  398. ;  MiUei  t.  Rowte,  7  Friry,  419. ;  Bmikmni  r.Aiwny, 
8  rnry,  p. 76.;  Hmi$eyyr.  Hmi$ey^  9  Vetey^  i71. ;  Lomg^w.  LoHg^ 
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WYLLIE  V.  ELLICE.  ^'^'^• 

May  30. 

w^  I^UIS  waa  a  motion  to  dischari!^  an  order  of  course  ,A  ^l^t^  ^y 

I      .  .      ^  ^  hisbiUde- 

for  security  for  costs.  scribed  himself 

as  resident 
within  the 

The  bill  was  filed  in  March  1847,  and  the  Plaintiff  jurisdiction. 
described  himself  as  resident  within  the  jurisdiction.     In  ant\ad  Tome 
'^following,  the  Defendant,  hearing  that  the  Plaintiff  notice  of  his 
abroad,  gave  notice  of  motion  for  security  for  costs ;  abroad,  'xhe 
\>iit  on  the  26th  of  Julyy  he  filed  his  answer,  and  gave  Defendant  an- 
xictice  of  abandoning  his  motion.     The  Plaintiff  came  a  subsequent 

\)ack  to  England  in  December,  and,  on    the  16th   of  amendment,  a 
•^  demurrer  was 

January  1848^  the  Defendant  filed  a  demurrer  to  the  allowed  with 
amended  bilL     On  the  13th  of  March,  the  Defendant  ame^d.^'^The 
W  dear  notice  that  the  Plaintiff  was  abroad,  and  on  Plaintiff 
the  8ame  day  (13th  of  March  1848)  the  demurrer  was  ed^and  db^"  " 
allowed,  with  liberty  to  amend.  scribed  himself 

as  resident 
abroad,  the 

Ihe  Plaintiff  amended    his  biU    on  the  27th  of  Defendant  ob- 

•       ^  ^  ^  •  .        .  tamed  an  order 

Morchy  Bud,  in  conformity  with  the  decision  in  Kerr  v.  of  course  for 

Gdkipie  (a),  he  then  stated  that  he  resided  in  France.  ^^*^""  ^HeW 

On  the  29th  of  March,  the  Defendant  obtained  an  under  these 

wfcr  of  course  for  security  for  costs ;  but  he  omitted  \^.  ^j^^j  3^.1^' 

to  state,  in  his  petition  for  the  order^  all  that  had  pre-  an  order  might 
.     1  1  •     .1  be  obtained  as 

ymaty  occurred  m  the  cause.  of  course, 

though  after 
^  answer.   2nd, 

Mr.  Turner  and  Mr.  W.  Morris  now  moved  to  dis-  that  it  was  not 

_      • 

chaige  the  order  for  irregularity;  first,  because  the  ST^^^"* 

order  for  the  order 

(a)  7  Beavan,  269.  ^  ^^^^  ^^  . 

^  an  answer  had 

been  filed ;  and,  thirdly,  that  though  the  Defendant  mig^it  have  precluded  himself 
from  asking  for  security  for  costs  in  the  suit  as  it  stood  before  the  last  amend- 
ment, still  he  was  not  so  precluded,  after  the  Plaintiff,  by  amendment,  stated  himself 
to  be  rendent  abroad. 

H2 
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order  ought  not  to  have  been  made  as  of  course  after 
answer. 


2ndly.  Because  the  fact  of  an  answer  having  been 
filed^  had  been  suppressed  in  the  petition  for  the  order 
of  course.  Cooper  v.  Lends  (a),  Hooper  v.  Paver  (6), 
and  St.  Victor  v.  Devereux.  (c) 

Zrdlj.  Because  there  had  been  a  waiver  of  the  irre- 
gularity (if  any),  by  the  proceedings  taken  by  the 
Defendant,  subsequently  to  his  knowledge  of  the 
Plaintiff's  absence  fix>m  England. 

Mr.  Teed  and  ilr.  Bretty  contra. 

1st.  A  demurrer  having  been  allowed,  the  bill  was 
out  of  Court,  the  Pl^ntiff  proceeded  de  novo,  and 
there  was  no  answer  to  the  new  bill.  The  Defendant 
was,  therefore,  perfectly  regular  in  obtidning  the  order  of 
course,  when  the  Plaintiff,  for  the  first  time,  described 
himself  as  resident  abroad. 

2ndly.  There  was  no  suppression  of  any  material 
fact,  for  all  that  preceded  the  allowance  of  the  demurrer 
was  immaterial  to  this  question. 

3rdly.  The  Defendant  applied  for  security  for  costs 
the  moment  he  had  conclusive  evidence  of  the  Plaintiff 
being  resident  abroad.     Therefore  there  was  no  waiver. 


Mr.  Turner,  in  reply. 

The  Master  of  the  Rolls.     In  this  case  there  are 
two  questions  :  1st,  whether  an  order  such  as  this  ought 

ever 

(a>  2  Pki&ps,  ITS.  (r)  6  Bcarom^  oS4. 

(&)  6  Bettna,  173. 
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ever  to  be  made  under  the  circumstances  as  an  order        1848. 
of  course ;  and,  2ndl7,  whether  the  petition  omitted  to 
state  all  material  special  circumstances. 

It  has  been  argued,  that,  by  the  allowance  of  the 

demurrer,  the  bill  was  out  of  Court.     The  expression 

**the  bill  is  out  of  Court"  is  frequently   used;  but 

still  it  remains  for  ever  on  the  files  of  the  Court,  and 

BCYeral  things  may  be  done,  after  a  demurrer  has  been 

allowed  to  it.     What  is  meant  by  the  expression  is, 

that  it  is  in  such  a  state  that  no  relief  can  be  had  upon 

the  bill  as  it  stands ;  but  if,  on  allowing  a  demurrer, 

the  Court,  at  the  same  time,  gives  leave  to  amend  the 

bill,  though  no  relief  can  be  had  upon  it  in  its  present 

shape,  yet  there  may  be  upon  an  amendment,  and  for 

that  very  purpose  leave  was  given  to  amend.     I  cannot, 

therefore,  consider  the  bill  out  of  Court. 

The  circumstances  are  these :  —  a  bill  being  filed,  in 
which  the  Plaintiff  described  himself  as  living  within 
the  jurisdiction,  and  several  proceedings  having  been 
had,  and  a  demurrer  being  allowed  to  the  bill,  an 
uoendment  is  afterwards  made,  by  which  it  was,  as  I 
think  properly,  stated  that  the  Plaintiff  had  not  then 
the  same  residence  which  he  had  on  filing  the  original 
bill,  but  such  a  residence  as,  if  it  had  been  stated  on 
the  original  bill,  would  have  given  the  Defendant  a 
right  to  an  order  of  course  for  security  for  costs ;  and 
the  question  is,  under  such  circumstances,  whether  the 
Defendant  is  entitled  to  take  an  order  of  course.  It 
18  admitted,  that,  where  the  Plaintiff  is  within  the 
jurisdiction  at  the  time  the  bill  is  filed,  and  afterwards 
goes  out  of  the  jurisdiction,  he  is  not  to  be  asked  to 
give  security  except  on  a  special  motion.  It  is  very 
necessary  that  this  should  be  the  case;  for  otherwise 
the  temporary  absence  of  a  Plaintiff  would  be  sufficient 

HZ  to 
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to  entitle  the  Defendant  to  an  order  for  costs  ;  and  the 
circumstance  of  filing  a  bill  in  Chancery  would  lunder 
a  Plaintiff  from  moving  about  the  world  as  his  fanulj 
and  business  might  require. 


Cases  have  occurred  in  which  a  party  has  gone 
abroad^  and  security  for  costs  being  asked,  I  have  re- 
fused it,  because  I  thought,  that  the  mere  circumstance 
of  the  Plaintiff  going  abroad,  upon  necessary  business 
and  affairs,  was  not  to  be  taken  as  a  withdrawal  out  of 
the  jurisdiction.  But  if  a  Plaintiff  saves  all  trouble, 
and  does  not  leave  it  a  matter  of  doubt,  whether  he  has 
gone  abroad  for  a  temporary  purpose,  or  to  reside  per* 
manently,  if  he  states  that  he  is  residing  abroad,  what 
necessity  is  there  for  all  the  investigation  which  is  re- 
quisite where  the  matter  is  doubtful  ?  There  is  an  end 
of  the  matter  so  far  as  the  case  is  to  be  considered  in- 
dependent of  the  proceedings  in  the  suit. 

As  to  the  proceedings  in  the  suit,  it  appears,  that, 
the  Plaintiff  being  abroad,  the  Defendant  did  intimate 
his  intention  of  applying  to  the  Court  for  security  for 
costs :  he  did  not  prosecute  it ;  he  might  have  had  suf- 
ficient reason  for  so  doing ;  he  might  not  have  had 
sufficient  evidence,  especially  as  this  gentleman  has 
since  returned,  and  has  actually  been  here ;  mm  constaty 
therefore,  that  he  might  not  have  been  then  here.  I 
cannot  say  that  this  objection  is  to  prevail  and  preclude 
a  party  from  obtsdning  security  for  costs,  when  he  had 
it  clearly  admitted  by  the  party  himself  that  he  was  re^ 
sident  abroad.  I  will  inquire  if  any  fact  was  omitted 
which  would  have  had  any  influence  in  the  office  on 
granting  the  order. 


The 
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The  Masteb  of  the  Rolls. 

This  was  a  motion  to  discharge  for  irregularity  an 
rder  made  as  of  course^  requiring  the  Plaintiff  to  give 
itj  for  costs. 


1848. 


The  Plaintiff  is  avowedly  resident  out  of  the  juris- 
diction^ and  has  stated  himself  so  to  be  in  his  amended 


In  the  original  bill^  the  Plaintiff  was  described  as 
^within  the  jurisdiction,  but  being,  nevertheless,  supposed 
^  be  oat  of  the  jurisdiction,  a  notice  of  motion  for  an 
^vrder  requiring  him  to  give .  security  for  costs  was 
served^  but  was  afterwards  abandoned.  An  answer  was 
"iiled.  On  a  subsequent  amendment,  and  on  the  16th  of 
January  last,  a  demurrer  was  filed.  On  the  13th  of  the 
snonth  of  March  the  demurrer  was  allowed,  but  leave 
*iBni8  given  to  the  Pl^tiff  to  amend  his  bill.  After  this 
'^e,  and  before  the  amendment,  the  Defendant  seems 
to  have  been  aware  that  the  Plaintiff  was  abroad. 

And  in  these  circumstances,  on  the  27th  of  March 
1848,  the  Plaintiff,  pursuant  to  the  leave  given  him, 
amended  his  bilL  In  the  amended  bill  he  truly  and 
properly  described  himself  as  of  Boulogne  in  France^ 
nd,  therefore,  out  of  the  jurisdiction,  and  thereupon, 
on  the  29th  of  March,  the  Defendant  obtained  the 
Older  now  complained  of  as  irregular. 

It  is  oljjected  to  —  1.  Because  such  an  order  is  not 
legolarly  made  as  of  course  after  answer;  2.  Because 
the  fact  of  an  answer  having  been  filed  was  suppressed, 
w  it  is  said,  in  the  application  for  the  order ;  3.  Because 
the  Defendant  knew  of  the  Plaintiff's  residence  abroad 
for  a  considerable  time  before  he  applied  for  the  order. 

HA:  It 
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It  may  be  true,  that,  as  a  general  rule,  the  Defendant, 
having  answered,  is  not  entitled,  as  of  course,  to  an  order 
for  securing  costs.  The  Defendant,  not  having  asked 
for  security  in  the  first  instance,  may  have  waived  his 
right,  and  be  required  to  shew  some  sufficient  reason 
for  asking  for  it  at  the  time  when  he  applies.  In  this 
case,  the  Defendant  might  have  precluded  himself  from 
asking  for  the  security  for  costs  in  the  suit  as  it  stood 
before  the  last  amendment.  But  the  Plaintiff  having 
afterwards  amended,  and  having,  in  his  amended  bill, 
stated  himself  to  be  resident  abroad,  I  think  that  his 
former  answer  does  not  preclude  him  from  asking  for  an 
order  of  course  for  security. 

It  was  determined  upon  the  allowance  of  the  de- 
murrer, that,  as  the  record  then  stood,  the  Plaintiff  was 
entitled  to  no  relief.  The  order  giving  leave  to  amend, 
shews  that  there  was  some  probable  cause  of  suit,  and 
that  by  amendment,  the  Plaintiff  might  possibly  or  pro- 
bably make  out  a  claim  to  relief;  but  whether  this 
would  prove  to  be  so  or  not,  was  necessarily  dependent 
on  the  allegations  or  statements  to  be  made  and  esta- 
blished on  the  amendments  which  might  be  made. 
Upon  the  amendments,  as  bearing  on  the  facts  before 
alleged  or  such  of  them  as  might  be  permitted  to 
remain  on  the  record,  the  Plaintiff  was  permitted  to 
commence  a  new  course  of  litigation,  or  make  a  new 
attempt  to  obtain  relief.  He  takes  his  first  step  by 
filing  the  amended  bill  on  the  27th  of  Marchy  and  then 
describes  himself  to  be  resident  abroad.  I  am  of  opi- 
nion that  the  Defendant  became  entitled  to  ask  for 
security  for  costs  by  application  for  an  order  of  course 
requiring  the  Plaintiff  to  give  it. 

2ndly.  Nothing  can  be  more  important,  as  a  general 
rule,  than  that  parties  applying  for  an  order  of  course 
shoTild  be  held  bound  truly  to  state  the  facts  on  which 
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the  application  is  made ;  und  it  is  the  constant  practice 
to  discharge^  as  irregular,  all  such  orders,  in  cases  where 
material  facts  are  misrepresented  or  suppressed;  but 
the  rule  applies  only  to  such  facts  as  are  material,  such, 
as  if  truly  stated,  would  have  disentitled  or  shewn  some 
good  reason  for  disentitling  the  party  to  the  order  for 
which  he  asked.  In  the  circumstances  of  this  case,  1 
think,  that  the  statement  of  an  answer  having  been  put 
into  the  bill  in  a  former  state  of  the  record  was  im- 
material, and  that  the  omission  is  not  to  be  considered 
as  an  improper  suppression. 


1848. 


Wylliis 
Ellicb. 


3rdly.  The  order  was  obtained  on  the  second  day 
after  the  last  amended  bill  was  filed ;  and  it  cannot  be 
justly  alleged  that  there  was  any  acquiescence  or  im- 
proper delay. 

On  the  whole,  I  am  of  opinion  that  the  motion  must 
he  refused  with  costs. 


SNOOK  V.  WATTS. 


March  17.  18. 
20. 


DETWEEN  the  months  of  December  1834  and  June  Though  the 
1837   the  Defendjmt   George   Watts    executed  a  person's  in- 
number  of  mortgages  of  his  property.     To  these  mort-  sanJ^yt  by  in- 
gages  the  Plaintiff  Snook  became  entitled,  either  as  di-  upon  a  corn- 
et mortgafiree  or  as  transferee.  mission  of 

^^^  hmacy,  is  not 

In  binding  on 
third  parties, 
Btill  it  destroys  the  natural  presumption  in  favour  of  sanity,  and  casts  the  burthen 
of  proving  the  person's  sanity  on  the  party  alleging  it. 

After  a  bill  to  foreclose,  the  mortgagor  was  found  lunatic  by  inquisition,  at  a  date 
overreaching  the  mortgage  deed.  At  the  hearing,  an  issue  was  directed  as  to  liis 
"^^ty  at  the  date  of  the  mortgage. 

As  to  the  difficulties  in  ascertaining  a  man's  sanity,  and  the  proper  tests  to  be 
WDpbyed. 
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1848.  In  January  1842,  the  Plaintiff  filed  this  bill  against 

fFattSj  his  wife  and  others,  to  foreclose  the  mortgages. 
fFatts  and  his  wife  appeared,  but  not  having  answered, 
the  Plaintiff  filed  a  trayerring  note  against  them.  The 
cause  came  on  for  hearing  in  July  1844,  when  counsel 
appeared  for  the  Defendant  fFatts  and  his  wife;  and. 
having  represented  to  the  Court  that  the  Defendant 
fFatts  was  then,  and  had  been,  for  many  years  previous 
thereto,  a  person  of  unsound  mind,  and  that  it  was  tlie 
intention  of  his  wife  to  petition  for  a  commission  in  the 
nature  of  a  writ  de  lunatico  inquirendo,  the  cause  was 
ordered  to  stand  over. 

In  November  1844,  Mrs.  fFatts  presented  a  petition 
for  a  commission  of  lunacv,  which  was  opposed  by 
Snook^  but  was  ultimately  granted  by  the  Lord  Chan- 
cellor, who  gave  Snook  liberty,  if  he  would  submit  to 
be  bound  by  the  result,  to  appear  on  the  execution  of 
the  commisaon,  and  examine  any  witnesses  he  might 
think  proper.  This  liberty,  however,  he  did  not  avail 
himself  of;  and,  on  the  4th  of  March  1845,  the  commis- 
fflon  was  executed,  and  the  Jury  found,  that  George 
fFatts  was  a  person  of  unsound  mind,  so  that  he  was 
not  sufficient  for  the  government  of  himself  and  his 
property ;  and  that  he  had  been  in  the  same  state  of 
unsoundness  of  mind  from  the  Ist  day  of  Janmary 
1822. 

A  supplemental  bill  was  filed  to  bring  Us  committee 
before  the  Court,  and  the  causes  now  came  on  for 
hearii^. 

Evidence  was  entered  into  by  both  sides  as  to  tbe 
sanity  of  GsDfye  ITolfir  at  the  dates  of  the  sevend  deeds. 
Tlie  liaintiff  attemptii^  to  shew,  that,  tlioii^  liahle 
to  ooraBinnal  fits  of  insanity,  he  still  had  long  and  fine- 
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qiiont  lucid  intenrals.     It  is  unnecessaiy,  however^  to        1848. 

fitcfc-te  the  evidence.  ^^^y^ 

Snook 

^The  Attorney-General  v.  Pamther  (a),  Hall  v.  War-       Watts. 
rff^a.  (i),  5(pffiy  v.  Jackson  (c),  Towart  v.  Sellars^d)^  Dew 
Ym      CJiarhe  (e),  and  Frank  y.  Mainwaring  {g)  were  cited. 

'•  TVcni^^  Mr.  fFalpoky  and  Mr.  Willcockf  for  the 
ti£ 


r.  Roupell  and  Mr.  Wright^  for  the  Defendant,  the 
aU^^ed  lunatic  and  his  committee. 


>•  /Fl  ^.  Collins,  Mr.  G^.  Z.  Russell,  and  Mr.  Parsons, 
^ther  parties. 


'Ae  Master  of  ^A^  Bolls.  March  20. 

e  rule  of  law  upon  this  subject  has  been  stated 
perfect  correctness  by  both  sides.     The  finding 
^e  Jury  upon  a  commission  of  lunacy  that  a  party 
Innaticy  throws  the  burthen  of  proof  on  those  who 
tend  the  contrary.     The  presumption  is  not  then^ 
t  would  otherwise  be,  in  favour  of  sanity  or  sound- 
of  mind,  but  the  contrary  must  be  proved ;  that  is, 
™^y   who  aUege  the  sanity  of  a  person  at  a  time  sub- 
^^^vi.«nt  to  that  at  which  he  has  been  found  lunatic 
ne  a  commission,  have  the  burthen  cast  on  them  of 
iQg  the  soundness  of  mind  of  such  person. 

There 

€a)  3  Bro.C.am.  (e)  I  Sim.  ^  Si.  108.  and  5 

ih)  9  Ves.  605.  Rusm.  163. 

(c)  6  Beavan^  192.  (g)  2  Beavan,  115. 

(d)  5  Dow,  231. 
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Snook 

V, 

Watts. 


There  is  no  subject,  I  conceive,  more  difScult,  to  in- 
vestigate and  satisfactorily  to  adjudicate  upon  in  courts 
of  justice  than  the  state  of  a  man's  mind,  with  reference 
to  his  sanity  or  insanity,  for  the  purpose  of  determining 
whether  he  is  legally  bound  by  or  answerable  for  his  acts; 
and  independent  of  the  difficulty  of  forming  a  distinct 
idea  of  what  ought  to  be  understood  by  the  expression 
^^  soundness  of  mind,"  it  is,  in  many  cases,  most  diffi- 
cult to  determine,  what  indications  of  alleged  unsound- 
ness ought  to  be  relied  upon,  and  to  distinguish  between 
an  insane  man's  delusions,  and  the  erroneous  opinions 
or  the  mistaken  notions  of  a  man,  who  is  admitted  to 
be  generally  of  sound  mind.  A  man  may  be  subject 
to  some  delusions,  and  one  of  the  means,  and  perhaps 
the  most  accurate  means,  of  judging  whether  these  ap- 
parent indications  ought  to  be  relied  upon  as  proving  a 
general  unsoundness  of  mind,  is  by  a  comparison  of  the 
alleged  acts  of  insanity  with  other  acts  of  the  same  per- 
son and  the  general  course  of  his  life ;  so  that,  on  ques- 
tions of  insanity,  a  great  deal  more  is  to  be  taken  into 
consideration  than  the  particular  acts  of  imputed  insanity. 
AVhen  a  man's  ways  and  general  course  of  life  are  such 
as  to  indicate  sanity  and  a  knowledge  of  his  affiurs, 
proof  of  one  or  more  particular  acts,  though  very 
strange  in  themselves,  and  though  affording  some 
grounds  for  imputing  insanity,  would  not  be  a  suffi- 
cient proof  to  shew  that  all  his  acts  were  done  under  the 
delusion  of  insanitv.  On  the  other  hand,  when  a  man 
is  thought  by  various  persons  to  have  been  insane  at  a 
particular  period,  and  to  have  so  continued  ever  since, 
proof  of  one  or  more  acts  done  afterwards  apparently  in 
the  manner  of  a  man  of  sound  mind,  would  not,  if  un- 
accompanied by  other  proof  and  the  application  of  some 
test  or  inquirj',  prove,  that  the  acts  done  were  done 
under  circumstances  free  from  delusion,  or,  wliat  is  quite 
as  much  of  importance,  free  from  the  influence  to  which 
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3)erdon8  acting  under  insane  delusions  are  confessedly 
liable. 

It  appears^  by  the  evidence  in  this  cose,  that  Mr. 
Wc^  was  at  least  occasionally  insane  or  subject  to 
fits  of  insanity.     It  further  appears  that  he  was  occa- 
nonally,  at  least,  capable  of  well  understanding  and  of 
managing  his  business.     I  apprehend  it  to  be  the  re- 
sult of  the  evidence^  that  he  was  insane  enjoying  lucid 
intervals.     He  has  performed  acts  of  very  great  im- 
portance   to  his  own  interest  between   the   10th  of 
December  1834  and  the  month  of  June  1837,  and  the 
questions  to  be  determined  are,  whether  he  was,  on 
each  of  the  several  dajrs  mentioned,  in  a  state  of  sound 
mind.     It  is  quite  consistent  with  the  evidence,  to  say 
the  least  of  it,  that  he  might  have  been. 

The  Plaintiff  has  brought  forward  evidence  distinctly 
proving  that  at  the  times  when  these  several  acts  were 
done,  Mr.  Watts  was  acting  as  a  man  of  sound  mind 
OExi^ht  be  supposed  to  act.     With  the  single  exception 
o^  Mr.  Deacon,  we  do  not  find  that  any  one   of   the 
^^xtnesses  had  been  apprised  that  there  had  ever  at  any 
tioae  been  any  imputation  upon  Mr.  Watts'^  sanity.     I 
*c>  not  collect  from  the  evidence  that  there  was.     Mr. 
^^eacon  had  an  intimation  of  it,  which,  happening  in 
^«c  beginning  of  the  year  1834,  might  possibly  have 
i^ci^e  a  very  small  impression  on  his  mind.     One  per- 
son gaid  Mr.  Waits  had  a  fit  which  made  him  insane, 
^Jid  when  that  fit  was  over,  the  insanity  was  all  gone. 
*-"t  might  not  have  made  such  an  impression  upon  the 
^*xind  of  the  witness;  if  it  had,  one  could  not  easily 
tlxink  he  would  have  allowed  that  deed  of  the  1 0th  of 
I^ecember  1834  to  have  been  executed,  without  having 
had,  at  the  same  time,  the  proper   means  of  investi- 
gatmg  what   was   the  state  of  Mr.  Watts'  mind,  not 

as 
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1848*  as  to  his  doing  a  formal  act  of  businefls^  but  as  to  oom- 
prehending  what  was  the  nature  of  it^  having  r^aid 
to  the  deluaons  under  which  he  laboured,  and  to  the 
influence  which  might  have  been  exercised  by  means  of 
those  delusions.  The  same  observation  applies  to  all 
the  rest  There  is  nothing  in  this  cause  inconsistent, 
as  I  think,  with  this  deed  having  been  duly  executed ; 
but  the  execution  on  those  days  is  not  proved  to  have 
taken  place  after  inquiry  and  investigation,  and  under 
circumstances  sufficient  to  afford  a  satisfactory  test  that 
the  state  of  mind  shewn  to  have  been  previously  un* 
sound  had  become  and  then  was  sound,  and,  therefore, 
it  is  that  I  think  I  ought  not,  in  a  case  of  this  sort,  to 
determine  the  point  myself.  I  quite  agree  that  the 
Court  is  competent  to  decide  questions  of  this  sort; 
but  tiie  circumstances  make  it  very  important  that  the 
subject  should  undergo  a  more  full  investigation  than 
it  can  receive  here.  In  the  case  of  Frank  v.  Main* 
toaring{a)j  after  an  investigation  before  a  jury,  the 
deeds  were  supported,  and  they  may  be  so  in  this  case. ' 

I  think  I  must  direct  an  issue  in  such  a  form  as  to 
bring  the  attention  of  a  jury  to  each  of  those  deeds, 
and  to  the  time  of  the  execution  of  each  and  every  of 
them.  There  is  no  other  question  to  try.  The  defence 
is  rested  entirely  upon  this,  that,  upon  each  and  every 
occasion  on  which  these  deeds  were  executed,  this  un- 
fortunate man  was  incompetent  to  transact  business. 

(a)  2  Bern).  115. 
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WHIFFEN  V.  HARTWRIGHT.  ApHi  15. 

A    MOTION  was  made  for  the  production  of  docu-  Production 
^^    ments,  admitted  by  the  Defendant's  answer  to  letters  which 

be  in  his  possession.  paased  be- 

tween the  re- 
spective solici- 

As  to  some  of  these  documents,  the  answer  stated  ^?"'  Y^^  " 

view  to  a 

as  foUows :  — ''  And  this  Defendant  saith,  that  the  compromise, 
documents  and  writings  comprised  in  the  second  part  ^P^  rtlmil" 
of  the  said  schedule   hereunto  written  consist  of  and  tion  that  they 
comprise^   amongst  other  particulars^    certain    letters  in^y  ^y^ 
and  copies  of  letters^  which,  upon  and  after  the  3rd  of  ^  referred  to 
December  1847,  passed  between  the  then  solicitors  of  prejudice  of 

this  Defendant,  and  the  solicitors  of  the  said  Plaintiff,  *^«  Defend- 

ant,  if  an  anu* 

acting  on  behalf  of  their  respective  clients,  with  a  cable  arrange- 
view  to  an  amicable  adjustment  of  the  questions  in  ™^*  ^  °®^ 
ime  in  this  suit,  and  which  sud  last-mentioned  letters 
were  written  by  the  parties  writing  the  same,  and 
were  received  by  the  parties  to  whom  the  same  were 
addressed,  upon  the  footing,  which  was  expressly  stipu- 
lated for  in  the  first  of  the  same  letters,  that  the 
conespondence  should  not  be,  in  any  way,  referred  to 
or  used  to  the  prejudice  of  this  Defendant,  if  an  ami- 
cable arrangement  was  not  come  to.'' 

Mr.  Turner,  in  support  of  the  motion. 

Mr.  Little,  for  the  Defendant.  These  letters  cannot 
be  used  in  evidence.  The  object  of  the  suit  is  to  make 
the  Defendant  liable  for  his  co-trustee ;  and  this  cor- 
respondence passed,  pending  a  treaty  for  a  compromise, 

upon 
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upon  an  express  agreement  that  they  should  not  be 
iified.     He  referred  to  Pkillipps  on  Evidence,  (a) 

The  Master  of  the  Kolls  declined  ordering  the 
production,  observing,  that  he  did  not  see  how  the 
Plaintiff  could  get  over  this  express  agreement,  thoogfa 
he  by  no  means  agreed,  that  the  right  of  discovery  was 
limited  to  the  use  which  could  be  made  of  it  in  evidence. 


(rt)  p.  365.  8th  ed,  and  see  Corif  v.  Brelion,  4  Car.  ^  P.  462. 


JOM.  31. 


CLARK  r.  FREEMAN. 


The  Court 
nill  not  inter- 
fere by  in- 
junction to 
prevent  the 
publication  of 
a  libel. 

Injunction 
to  prevent  a 
chemist  from 
selling  a 
quack  medi- 
cine, under  a 
fiilseand 
colourable  re- 
presentation 
that  it  was  a 
medicine  of 
the  Plaintiff, 
an  eminent 
physician, 
fiised. 


fT^HIS  was  a  motion^  on  notice,  for  an  injunction,  to 
-*"  restrain  the  Defendant  "  from  selliug  or  exposing 
to  sale,  or  procuring  to  be  sold,  any  pills  or  other  medi- 
cine described  as  or  purporting  to  be  those  of  the 
Plaintiff,  and  from  publishing  or  circulating,  or  causing 
to  be  published  or  circulated,  advertisements  or  hand- 
bills, so  contrived  or  expressed  as  to  represent  that  any 
medicine  sold  or  proposed  to  be  sold  by  the  Defendant 
was  so  sold  by  him,  as  the  agent,  or  on  behalf  of,  or 
under  the  sanction  or  approbation,  or  with  the  authority 
of  the  Plaintiff.^' 

The  facts,  as  appeared,  were  as  follows:  —  The 
Plaintiff,  Sir  James  Clarke  was  a  very  eminent  phy- 
sician, practising  in  London^  and  Physician  in  Ordi- 
nary to  Her  Majesty.  He  had  devoted  especial  at- 
tention to  the  treatment  of  consumptive  diseases,  and 
had  written  and  published  certain  works  thereon,  and 

>vas 


Freeman. 
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^1^08  well-known  to  the  medical  profession  and  to  the        1848. 
ublic  in  general  as  a  physician  peculiarly  conversant      ^^^^"^^ 
Ith  consumptive  complaints.     A  considerable  portion      _    0. 
f  his  practice  consisted  in  the  treatment  of  patients 

^mJBkied  with  consumptive  and  analogous  diseases^  and 

^3L  corresponding  portion  of  his  professional  income  had 

^urisen  from  that  source. 

The  Defendant  Freeman^  a  chemist  and  druggist  in 
-tlie  neighbourhood  of  London,  had  recently  been  offer- 
ing for  sale,  and  extensively  advertising,  certain  pills, 
-which  he  called  **  Sir  J,  Clarke*8  Consumption  Pills." 
One  advertisement  published  in  the  public  papers  by 
Wm,  was  as  follows :  — "  By  Heb  Majesty  the 
Queen's  Pebmission.    Sir  James  Clabke's  Cox- 
SCKPTIOK  Pills.     A  cerUun  cure  for  consumption, 
and  an  unfiuling  remedy  for  coughs,  asthma,  difficulty 
of  breathing,  &c.     In  the  long  list  of  maladies  whicli 
ioffict  mankind,  none  can  be  regarded  with  more  terror 
than  consumption ;  so  stealthily  is  it  in  its  approach, 
^d  80  insidious  and  fatal  in  its  effects,  that  many, 
who  imagine  themselves  merely  labouring  under  a  tem- 
ponuy  cough  or  shortness  of  breathing,  are  already 
within  the  fatal  grasp  of  this  powerful  enemy,  whose 
terrible  inflictions   have    rendered   desolate  so  many 
tboosands  of  happy  homes,  and  blighted  the  hopes  of  so 
many  anxious  and  doting  parents.     When  we  reflect 
upon  the  prevalence  of  pulmonary  consumption,  and  the 
&tal  termination  which  in  almost  every  instance  fol- 
lows, under  the  ordinary  mode  of  treatment,  we  cannot 
but  regard  this  discovery  as  an  invaluable  boon  to 
Sodety,  for  averting  so  deadly  a  scourge.     Such  is  the 
nnfailing  nature  of  the  medicine  now  offered  to  the 
public,  that  numbers  who  have  been  pronounced  past 
recovery  are  now  in  the  enjoyment  of  perfect  health, 
and  can  scarcely  imaginci  that  at  one  time,  they  wero 
Vol.  XI.  1  suffering 
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1848.  suffering  firom  that  hitherto  fatal  disease,  coDsmnptioiL 
Agent,  Mr.  IL  Freeman^  Kennington  Road,  and  to  be 
had  of  any  medicine  vendor,  price  2$.  ddJ' 

He  had  also  published  handbills  and  adyertisements, 
to  a  similar  efiect,  commencing  thus — "  By  her  Majesly 
the  Queen's  permission.  Sir  James  darkens  Consump- 
tion Pills.  I  am  fully  aware  that  by  introducing  my 
cure  for  consumption  as  a  Patent  Medicine,  it  will 
create  some  astonishment  in  the  minds  of  the  profession ; 
but  it  is  only  by  having  recourse  to  such  means,  that 
the  knowledge  of  this  discovery  can  be  disseminated 
amongst  those  unfortunate  persons  whom  it  has  been 
my  great  aim  to  relieve."  The  advertisements  then 
proceeded  to  recommend  these  pills  as  a  patent  medi- 
cine, and  to  expatiate  on  their  great  merits. 

The  affidavit  of  the  Plaintiff  stated,  that,  independ- 
entiy  of  his  Christian  name  being  used  in  full  in  the 
said  last-mentioned  advertisement,  and  his  surname 
being  used,  with  the  exception  only  of  the  addition  of 
an  '^  e  "  thereto,  tiie  peculiar  language  of  the  first  para- 
graph was,  as  he  believed,  especially  framed,  with  a  view 
to  create  an  impresmon,  that  the  said  pills  were  his;,  or, 
at  least,  of  his  invention  or  discovery,  or  sanctioned  by 
him,  and  that  such  language  was  particularly  and  de- 
signedly used,  to  guard  against  the  astonishment  which 
would  naturally  be  caused  in  the  mind  of  the  medical 
profession,  if  they  believed  that  he,  the  Plainti£^  was^ 
in  any  way,  connected  with  such  piUs,  and  to  induce 
such  a  belief  in  their  minds. 

The  Plaintiff  also  stated,  that  no  person  of  the  name 
of  Sir  J.  Clarke  was  in  practice  in  England^  or  known 
in  England,  as  a  medical  man,  and  he  believed,  and  had 
no  doubt,  that  the  words  ^<  %  J.  Obri^"  in  the  said 

advertisement. 


Freeman. 
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tdrertiflement,  were,  notwithstanding  the  addition  of       1848. 
Ml  '^e**  to  his  name^  intended  to  represent  to  the     ^\^^^^^^ 

11*  m  v»LARfC 

puWic,  and  were  understood  by  very  many  persons,     _    v. 
as  asserting  that   the  pills  advertised  were  his,  the 
Plaintirs. 

That  he  had  recently  received  letters  from  persons 
in  the  country,  referring  to  these  advertisements,  and 
aakiog  information  as  to  the  use  of  the  said  pills,  or 
eomplaining  of  ill  effects  arising  therefrom.  And  he 
bdieved,  and  had  no  doubt,  that  the  advertisement  in 
question  had,  in  fact,  not  only  been  extensively  cir- 
culated, but  had  produced  on  many  readers  an  im- 
premm,  that  the  pills  were,  or  might  have  been,  pre- 
pned  or  sold,  either  on  his  behalf,  or  at  leaat  with  his 
anction. 

He  denied  that  he  ever  sanctioned  the  proceeding; 
od  stated  the  injury  to  his  professional  character,  and 
loss  to  his  professional  income,  in  the  following  terms. 

''That  his  general  professional  income  depends  on 
Ae  estimation  of  his  skill  in  practice,  and  general  and 
pnfesdonal  character,  which  may  be  entertained  by  the 
piofession  and  the  public  in  general,  but  more  espe- 
cially by  the  surgeons,  general  practitioners,  and  apo- 
Aecaries  of  the  metropolis,  on  whom  it  frequently  de- 
Tdves  to  suggest  what  physician  should  be  consulted 
in  critacal  cases ;  and  that  the  statements  contained  in 
die  advertisements,   and  especially  in  the  said  hand 
bin  advertisement,  with  regard  to  the  effect  of  the  pills 
in  question,  are  such,  as  no  person  conversant  with  the 
treatment  of  consumptive  diseases  could  venture  to  use, 
with  regard  to  any  medicine  whatsoever,  and  would 
lead  any  competent  person  to  the  conclusion,  that  a 
phyddan  issuing  or  sanctioning  these  advertisements 

/  2  must 
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1848.  must  be  unworthy  of  confidence  in  his  profession.  And 
he  further  stated,  that  he  had  caused  to  be  analysed 
some  of  the  pills  so  sold  by  Freeman  as  ^  Sir  J.  darkens 
Consumption  Pills ; '  and  that  they  contained  mercury 
and  antimony,  medicines  of  a  very  powerful  nature. 
And,  in  his  deliberate  opinion,  the  indiscriminate  use  of 
the  said  medicines  would,  in  a  great  number  of  con- 
sumptive cases,  be  very  highly  injurious." 

The  bill  prayed  an  injunction  in  the  terms  above 
mentioned. 

Mr.  Turner  and  Mr.  Wickens  in  support  of  the 
motion.  The  Defendant  is  selling  a  quack  medidne  in 
such  a  way,  as  to  induce  the  public  to  believe,  that  it  is 
sanctioned  and  prescribed  by  the  Plaintiff  for  the  par- 
ticular diseases  with  which  he  is  most  familiar.  This 
is  a  fraud  and  misrepresentation  against  which  the 
Plaintiff  ought  to  be  protected  by  injunction.  The 
proceeding  is  injurious  to  the  Plaintiff's  profesdonal 
cLaracter,  and  consequently  calculated  to  diminish  his 
professional  income.  This  case,  therefore,  comes  within 
the  principle  of  the  decisions  in  Sykes  v.  Syhes{a\ 
Knott  V.  Morgan  ih)f  Perry  v.  TrueJUt{c)i  and  Craft  v. 
Day.  (d) 

Even  at  law  an  action  lies,  for  words  in  disgrace  of 
the  profession  of  physician,  as  by  calling  him  *^  a  quack- 
salver," "  no  scholar,"  or  "  an  emperic."  (e)  This  Court 
will,  therefore,  interfere  in  aid  of  the  l^al  right,  and 
prevent  a  succession  of  actions.  If  the  Plidntiff  had 
been  an  apothecary,  the  case  would  be  clear ;  there  is 

no 

(a)  3  Bam.  Sr  C.  511.  {e)  1  rmet^s  Abr.  p.  461.  tit. 

(6)  2  Keen^  213.  Action  on  Words  (8.  a.),  pi.  10 

(r)  6^<^MM,  G6.  11,  12. 
id)  7  BeavoH,  8k 


Fruemah. 


CASES  IN  CHANCERY.  117 

DO  reason  why  a  physiciaD^  whose  emoluments  depend       1848. 

on  his  prescriptions,  should  not  be  equally  protected.  CiIark 

p. 

The  DefcTidani  did  not  appear  for  the  purpose  of 
opposing  the  motion. 

Maeaulay  v.  Shadtett  (a)  and  Southey  v.  Sherwood  (b) 
weie  also  referred  ta 

The  Masteb  of  the  RoLLS. 

It  does  not  appear  to  me,  that  I  can  grant  the  pre- 
sent application ;  but  if  any  cases  can  be  found  war« 
nntiog  the  application,  I  will  allow  the  matter  to  be 
mentioned  again.  My  notion  is,  that  the  Court  can  in- 
terfere in  cases  of  mischief  being  done  to  property  by 
t)ie  fraadulent  misuse  of  the  name  of  another,  by  which 
luB  profits  are  diminished.  Where  the  l^al  right  is 
established  the  Coiurt  usually  interferes. 

This  is  an  application  to  have  the  injunction  in  the 
bst  instance.     Now,  supposing  this  publication  to  be, 
what  I  am  very  much  inclined  to  think  it  is,  an  attempt 
to  impute  to  a  gentleman  of  high  position  and  character, 
that  he  is  somehow  concerned  in  rending  quack  me- 
dicines, then,  no  doubt,  it  is  a  serious  injury  to  him  in  the 
way  of  slander ;  and  it  may  also  be  an  injury  to  the  public, 
irilo  may  be  induced,  by  reason  of  the  sanction  of  the 
Plaintiff's  name,  to  adopt  as  a  remedy  a  medicine  which 
may  be  in  the  highest  degree  prejudicial     This  I  con- 
oeive  would  be  in  the  nature  of  a  public  offence.     Now, 
if  this  Court  had  jurisdiction  in  cases  of  the  kind,  you 
must  first  establish  the  offence  at  law.    A  Judge  sitting 
here  cannot  decide  it.     If,  after  that  has  been  done,  you 

find 

(a)  1  BH.  (N.  R.)  96.  (6)  2  Mer.  435. 

IS 
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find  that  an  injury  is  thereby  done  to  the  Plaintiff's 
property,  or  to  his  means  of  subsistence  or  of  gaining  a 
livelihood/ 1  will  not  say  that  in  such  a  case  the  Court 
might  not  interfere  by  injunction  and  preyent  the  re- 
petition of  similar  actions. 

I  do  not  go  along  with  the  notion,  that  this  physician, 
eminent  as  he  is,  and  an  honour  to  any  country,  hsm 
been  seriously  injured  in  his  reputation  by  any  such  false 
statements  as  have  been  published  by  the  Defendant. 
It  is  one  of  the  taxes  to  which  persons  in  his  station 
become  subjected,  by  the  very  eminence  they  have  ao- 
quired  in  the  world.  Other  persons  try  to  avail  them- 
selves of  their  names  and  reputations  for  the  puipoae 
of  making  profit  for  themselves :  that  unfortunately 
continually  happens. 

I  cannot  grant  this  injunction :  I  cannot  liken  this 
case  to  that  of  Croft  v.  Day,  where  a  man  fraudulently 
attempted  to  make  his  own  goods  pass  off  as  the  goods 
of  another,  to  the  prejudice  of  that  other.  This  the 
Court  would  not  allow.  Its  jurisdiction  is  well  estar 
blished,  but  I  am  afraid  that  if  I  were  to  interfere  as 
is  now  asked,  I  should  be  reviving  tiie  crioiinal  juris* 
diction  of  the  Star  Chamber. 


Mr-  Turner  afterwards  mentioned  the  case  of  Lord 
Byron  v.  Johnston {a\ — in  which  there  was  an  injunction 
to  restrain  the  publication  of  a  work  as  the  Phdntiff^s, 
circumstances  making  it  highly  probable  that  it  was  ncyt 
the  Plaintiff  ^3  work,  and  the  Plaintiff  being  abroad,  — 
and   BoHth   v.  IFehfter  {b\   in   which   the  provisional 

Directors 


(tf  )  2  Mer.  29l 


(6)  10  BrjvuM^  561  • 


NoTB.  — i  See  Gee  t.  PrUchardy  2  Sunmiton^  p.  413. 
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Directors  of  a  Joint  Stock  Company  having,  without        ^^?* 
the  authority  of  the  PlaintiiF,  published  a  prospectus 
stating  him  to  be  a  trustee  of  the  Company,  they  were 
restrained  by  injunction. 

The  Masteb  of  the  BoLLS. 

I  do  not  think  the  cases  apply.  If  Sir  James  CUvrk 
had  been  in  the  habit  of  manufiEU^turing  and  selling  pills 
it  would  be  very  like  the  other  cases,  in  whidi  the  Court 
haa  interfered  for  the  protection  of  property.  I  regret 
that  the  report  of  the  case  in  Merivak  does  not  assist 
me  by  stating  the  reasons  for  making  the  order.  I 
cannot  grant  tins  injunction.  The  case  of  the  De- 
fendant is  disgraceful ;  but  I  think  the  granting  the  in- 
junction in  this  case  would  imply  that  the  Court  has 
jurisdiction  to  stay  the  publication  of  a  libel,  and  I  can- 
not flunk  it  has. 


/4 
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il%  2. 3, 4.      The  ATTORNEY-GENERAL  v.  The  Corporatioii 
•^•^^^-  of  LICHFIELD. 

The  borough     rilHIS  case  came  before  the  Court  upon  an  applica- 

^^^er^Mu-  *^^°  ^^^  ^^  injunction  under  the  following  dr- 
nidpal  Cor-      cumstances :  -— 

ponitioD  Act 
(5&6fFi//.4. 

c.  76.)  is  a  At  the  Munidpal  election  at  Lichfield^  in  Ncfoember 

and  this  Court  1343,  a  condderable  change  took  place  in  the  prqion- 
**1S  ^*5*^^3^  derance  of  the  two  parties  existing  witlun  that  boronglu 
diction  to  '  In  January  1844,  Simpsan^  who,  for  eighteen  yean 
compel  the       ^^  sucted  as  town  derk,  was  removed ;  and,  the  town 

parties  who  ^  ^  ' 

receHre  and  council  having  refused  to  make  him  any  0(»npensati<Hi9 
to  acc^t  for  ^®  obtained  a  mandamus  from  the  Court  of  Queen's 
the  sums  they  Bench,  commanding  the  Corporation  to  assess  and 
th^ppiication  gnmt  him  a  compensation.     The  return  to  the  man- 

of  thenu  fjjywfig 

Upon  a  true 
construction 

of  the  Municipal  Corporation  Act,  it  is  the  du^  of  corporations  to  proridey  aa  fiv 
as  they  can,  within  the  year,  for  the  expenses  of  the  year,  by  securing  by  meaos  of 
a  rate,  if  other  lawful  means  are  insudfident,  such  an  income,  as,  upon  a  proper 
estimate,  may  be  found  necessary,  and  they  ought  not  to  contract  debts  to  be  paid 
in  future  years,  for  the  purpose  of  aToiding,  in  the  current  year,  to  pronde  for  the 
expenses  then  incurred.  But,  on  the  other  hand,  it  is  not  clear,  that  the  act  ou^t 
to  be  so  strictly  construed,  as  to  lead  to  the  conclusion,  that  an  expense  not  in- 
cluded in  a  prior  estimate,  and  so  incurred  as  to  constitute,  what  may  be  joatlj 
called  a  debt,  before  a  subsequent  estimate  or  rate  is  made,  can  in  no  case  whatefcr 
be  lawfully  profided  for  by  such  subsequent  esfimafp  or  rate. 

In  a  case  requiring  its  exercise,  the  Court  may  bare  jurisdiction  to  restrain  the 
Corporation  from  making  any  new  or  additional  borough  rate»  for  the  purpoae  of 
pa\-ing  thereout  any  expenses  incurred  preriously  to  malung  the  same. 

The  Court  has  jurisdiction,  if  it  be  expedient  and  the  case  required  it,  to  re- 
strain the  applicatioo  of  money  collected  by  rates  for  costs,  debts,  and  lixpensea 
incurred  prior  to  making  the  rate. 

A  motion  i^ainst  a  municipal  corporation  and  its  officers  for  an  injunction  to 
prerent :  1.  The  application  by  them  of  the  money  already  coUected  by  a  boroagh 
rate  for  cosis,  debts,  or  eipeasfs  incurred  prior  to  the  maknig  of  the  rate ;  2.  From 
taking  any  t-teps  to  enforce  payment  of  sums  not  yet  receired  under  the  rate ;  and 
3.  From  making  any  new  or  additional  rate  for  the  purposes  of  paying  thereout  any 
expenses  incurred  prior  to  the  malm:^  d  the  rate,  refused  under  the  dream- 
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damns  was  traversed}  and^  issue  being  joined^  a  verdict       1848. 

vas,  in  1846,  given  for  the  Crown.  '^^^^'^"^^ 

°  Attorney- 

General 

In    December   1846,  Simp8orC%  costs  were  taxed  at         ,j^ 
<467/.,  and,  he   having  threatened  to  issue  execution  Corporation  of 
against  the  individual  members  of  the  Corporation  who    ^^^^^^^^' 
liad  made  the  return,  the  amount  was  paid  him  out  of 
monies  borrowed  for  that  purpose,  which  remained  un- 
pad. 

The  costs  of  Eggingtofii  the  new  town  clerk,  who  acted 
&s  solicitor  for  the  Corporation  in  these  proceedings, 
"vrere  considerable,  and  were  not  paid  at  the  time. 

Besides  these  debts,  the  Corporation  was  indebted 
in  other  monies,  and  in  particular  for  eleven  years' 
srrears  of  an  annual  sum  of  40/.,  payable  by  the  Cor- 
poration to  the  Commissioners  acting  under  a  Street 
Act      They  were  also  indebted  to    the  trustees^  of 
several  municipal  charities  in  490/L,  and  an  arrear  of 
interest    thereon    incurred  since  the   passing  of  the 
Municipal  Corporation  Act     As  to  this  smn,  upon  a 
reference  to  one  of  the  Masters  of  this  Court,  he  had, 
m  February  1847,  reported,  that  it  ought  not  to  remiun 
in  the  hands  of  the  Corporation,  unless  they  gave  a 
bond,  and  paid  up  the  arrears  of  interest 

These  being  the  liabilities,  it  appeared  that  the  Cor- 
poration had  real  property  producing  a  considerable 
income. 

The  first  borough  rate  of  830/.  was  made  on  the  31st 
of  January  1846,  and,  on  the  19th  of  July  1847,  the 
Corporation  being  indebted  as  before  stated,  the  town 
Goundl  made  an  order  for  raising  a  sum  of  2121/.  by 
a  rate.     The  terms  of  the  order  will  be  found  stated 

post 
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1848.       post  (a).     A  considerable  portion  was  raised^  and  cat- 

x^0-^.-^^     ried  to  the  borough  fund,  without  beins  distincnuahed 
Attokxby-     «  ,  ,  .  ^ 

General      from  the  other  parts  of  it ;  and,  out  of  the  boroo^ 

j^  fund,  a  sum  of  500L  was,  in  February  1848,  paid  to 

Corporation  of  Eggington^  on  account  of  his  costs  of  the  proceedings  at 

icBFiELD.    1^^^  ^^j  payments  had  also  been  made  thereout  to  the 

Commissioners  of  the  Street  Act,  in  respect  of  the  old 
debt,  and  to  the  trustees  of  the  charities,  and,  as  waa 
said,  in  payment  of  other  debts  and  expenses  due  ipoxx 
to  the  rate  being  made. 

Other  parts  of  the  rate  rem^ed  unpaid*  The  Over- 
seers of  one  of  the  parishes  in  the  city  of  lAchfield  ap- 
pealed from  the  rate  to  the  Kecorder  of  the  city,  who 
stated,  that  he  had  no  jurisdiction  to  enter  into  the 
question,  as  to  whether  the  rate  was  intended  to  be 
retrospective  or  not,  and  he  confibrmed  the  rate. 

This  information,  after  stating  the  Gth,  75th,  92d, 
93rd,  and  142d  sections  of  the  Municipal  Corpoiatiim 
Act  (&),  and  the  Street  Act  (c),  and  the  55  G.  3.  e.  51.^ 
and  the  above  circumstances,  objected  to  the  rate,  and 
alleged,  that  the  suggestions  or  all^ations  in  the  order 
of  the  19th  of  July  1847,  that  the  council  had  ascer- 
tained the  insuffidency  of  the  borough  fund,  and  had 
made  an  estimate  that  2121iL  would  be  neceasary  to 
meet  the  expenses  of  the  then  current  year,  were  colour- 
able only  and  untrue ;  that  the  rate  was  '^  invalid  and 
illegal,  and  that  such  order  would  not  be  held  binding 
at  law,  if  any  means  eidsted  at  law  enabling  the  rate- 
payers to  try  the  question." 

It  also  aU^ed  as  follows :  —  '^  That  it  has,  in  £bu^ 
been  determined  by  Uer  Majesty's  Court  of  Queen*8 

Bench, 

(a)Pl^l28.  (c)  46  G.  3.  c.  xliL  Oocal  and 

(6)  54-6  fFitf.4.  C.76.  personal) 
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JBencfa,  that  the  power  of  appeal  agidoBt  a  borough        1848. 
rate  under  the  Municipal  Corporation  Act  was  conr     ^*^^^^ 

^  '^        .  Attornby- 

:fined  to  the  grounds  of  appeal  against  a  county  rate      General 

under  the  act  of  55  G.  3.  c.  51. ;  and  that,  therefore,  no  r^^^ 

individual  rate-payer  can  appeal  against  a  borough  rate.  Corporation  of 

.1  J    i»  1       •  X    !.•       ix-  Lichfield. 

en  the  ground  of  a  personal  gnevance  to  hunseli ;  nor 

can  he,   nor  churchwardens  and  overseers,  or  any  of 

them,  appeal  against  a  borough  rate,  on  the  ground  of 

tile  rate  being  retrospective,  although  the  Municipal 

Corporation   Act  does  not  authorize  a  retrospective 

rate,  and,  accordingly,  the  aforesaid  opinion  of  the  Be- 

ccrder  was,  as  the  relators  were  advised,  according  to 

Iaw^."    The  information  entered  into  a  statement  of  ao- 

counts  to  shew  that  the  monies  received  were  sufScient 

foz-  the  prospective  expenses ;  and  it  stated,  that  the  in- 

-habitants  had  no  remedy  at  law,  and  no  means  for  cor- 

reotdng  the  alleged  abuses,  except  by  the  authority  and 

mt;^srference  of  this  Court. 

Ihe  information  prayed  a  declaration,  that  no  part  of 
proceeds  of  the  borough  rate  of  the  19th  Jufy  1847 
properly  applicable  to  any  payments  incurred  pre- 
oiisly  to  making  the  rate,  and  that  the  payments  in 
^'^apect  of  the  arrears  of  the  street  rate  and  to  Eggington 
Were  breaches  of  trust,  and  it  sought  to  make  the  De- 
tendants  liable  in  respect  thereof.     It  prayed  for  an 
^Jiuiction  to  restrain  further  payments  out  of  the  pro- 
ceeds of  the  rate  comphdned  of  to  Eggington^  or  for 
srtears  of  interest  to  the  charities  in  respect  of  claims 
anterior  to  the  rate,  or  any  other  expenses  incurred  prior 
to  making  the  rate ;  and  that  the  mayor  might  be  re- 
strdned  from  issuing  warrants  of  distress  to  enforce 
payment  of  any  further  portion  of  the  said  rate ;  and 
that  the  treasurer  might  be  restrained  from  collecting 
iL     And  it  also   sought  to   restrain  the  Corporation 
"  from  making  any  new  or  additional  borough  rate,  for 

the 
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1848.        tte  purpoee  of  paying  thereout  any  expenses  incurred^ 

*^^V*^*^      or  to  be  incurred^  previously  to  the  making  of  the 
Attorney-  „ 

General       same. 

The 
Corporation  of       A  motion  was  now  made  for  an  injunction  in  the 

LicuFiELD.      terms  of  the  prayer  of  the  bill 

Mr.  Tvrner  and  Mr.  Cole,  in  support  of  the  motion. 
Mr.  Roupell  and  Mr.  Greene,  for  the  Corporation. 
Mr.  Parsons,  for  Proffitt  and  Eggington. 

Mr.  Daniel,  for  the  present  Mayor  and  three  town 
Councillors. 

Mr.  Turner,  in  reply. 

:    The  foUowmg  authorities  were  referred  to  :  — 

The  Queen  v.  The  Recorder  of  Bath  (a).  Woods  v. 
Read  (b),  Attorney ^  General  v.  Aspinall(c),  Attorney^ 
General  v.  The  Corporation  of  Poole  (d).  Attorney^ 
General  v.  Compton(e),  Attorney- General  v.  Heelis  (^), 
Cobb  V.  Allan  (Ji),  The  Queen  v.  The  Town  Council 
of  Lichfield  (i),  Attorney- General  v.  Wilson  (A),  Attorney^ 
General  v.  The  Corporation  of  Norwich  (J),  Attorney- 
General  v.  Tlie  Corporation  of  Dublin  {m),  The  Cor* 
poration  of  Dublin  v.  Attorney-General  {n),  Attorney ^ 

General 

{a)  9  Ad.^  iff.  871.  (A)  16  Law^  Joum.  (A^.  5.) 
(6)  2  Mee.  *  W.  111.                  (Q.  B.)  397. 

(c)  2  My.  4-  Cr.  613.  (t)  /Airf.  333. 

\d)    2  ir^<ni,  190.,  4  JI/5^^  4*  (*)  C'r.  4r  Ph.l. 

Cr.  17.  (/)  1  Keen,  700. 

(<?)  1  r.  4-  C.  (C.  C.)  417.  (m)  1  />r.  4-  fFiir.  545. 

(g)  2  Shn.  4-  5/.  p.  77.  (»)  9  -B/i.  AT.  iJ.  395. 
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General  Y.  The  Corporation  of  Liverpool  (a).  Attorney^  1848. 

General  v.   The  Corporation  of  Leicester  (b\  Reqina  v.  ^^^^/^^ 

^               ^                   \  /'       •/  Attoknky- 

The   Corporation  of  Lichfield  (c).  Attorney^ General  v.  General 

JBroum  (d%   Frewin  v.  Letds  (e),  7   fV.  4.   ff  I    Vict  ^J^ 

c.  81.  s,2.  Coqiorationof 

Lichfield. 

The  Masteb  of  the  BoLLS  reserved  his  judgment. 


The  Masteb  of  the  Bolls.  June  27. 

1h\s  is  a  motion  to  restrain  the  Corporation  of 
^hfieldy  and  certain  officers  and  members  of  the  Cor- 
por-ation,  from  doing  various  acts  described  in  the  notice 
oF  motion. 

On  the  19th  of  July  1847,  the  Corporation,  by  an 
^i^cr  of  that  date,  made  a  borough  rate  for  the  purpose 
^^   raising  the  sum  of  21217.  l?^.  S^d.,  alleged  to  be 
w^rited  for  the  purposes  of  the  Municipal  Corporation 
^ot.    It  is  alleged  in  the  information,  that  this  sum 
'^'^a  not  wanted  for  the  proper  purposes  of  the  act,  but 
for  the  improper  purpose  of  paying  old  debts  and  ex- 
Pauses  incurred  before  the  rate  was  made. 

Considerable  sums  of  money  have  been  received  by 
means,  or  as  the  proceeds  of,  the  rate.  Other  sums 
which  have  been  assessed  pursuant  to  the  rate  have  not 
yet  been  received. 

And  in  these  circumstances,  the  Attorney-General, 
by  tins  motion,  seeks  to  prevent,  1.  The  application  of 

the 

(a)  1  AfyL^Cr.  171.  (d)  1  Swan,  265.,  and  I  Wils. 

(b)  7  Beav.  176.,  and  9  Beav.       C,  C.  323. 

546.  (0  4  M^l.  4-  6V.  249. 

(c)  4  Q.  B.  Rep.  893. 
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1848.        the  money  already  coDected  for  coeta,  debts,  or  ezpenses 

^^  ^"^     incurred  prior  to  the  making  of  the  rate ;  2.  Any  stepe 

General      being  taken  to  enforce  payment  of  gams  not  yet  re- 

^^^         ceived  under  the  rate ;  and  3.  The  making  of  any  new  or 

Corporation  of  additional  rate,  for  the  purposes  of  paying  thereoot  any 

expenses  incurred  prior  to  the  making  of  the  rate. 

It  has  been  held  in  several  cases,  that  the  borough 
fund  created  under  the  Municipal  Corporation  Act 
(5  &  6  WiU.  4.  c.  76.)  is  a  trust  fund,  and  that  this 
Court  has  authority  and  jurisdiction  to  compel  the 
parties  who  receiye  and  apply  the  fund  to  account  for 
the  sums  they  receive,  and  the  application  of  them. 

In  this  information,  and  upon  this  motion,  it  is  con- 
tended, that  the  Court  has  jurisdiction,  not  only  over 
the  sums  received  and  the  application  of  them,  but 
also  over  the  means  by  which  the  fund  is  supplied,  the 
legal  sources  of  the  revenue  of  the  Corporation,  and 
the  l^al  means  of  making  them  available.  For  this  no 
authority  has  been  cited.  It  is  admitted  to  be  a  case  of 
the  first  impression ;  but  the  juriscUction  is  siud  to  follow, 
necessarily,  from  the  character  of  the  fund,  which  must 
^ve  the  Court  (having  control  over  the  trust)  a  con- 
trol over  everything  which  afiects  the  supply  of  the 
fund. 

The  circumstances  of  the  case,  so  far  as  it  appears 
to  mc  necessary  to  state  them,  are,  that  at  the  muni- 
cipal election  which  took  place  in  November  1843,  a 
considerable  change  was  made  in  the  preponderance  of 
the  parties  existing  within  the  borough.  Soon  after- 
wards, Mr.  Charles  Simpson,  who  had  long  been  town 
clerk,  was  ''removed ;  he  claimed  compensation,  which 
was  refused.  He  obtained  a  mandamus  from  the  Court 
of  Queen's  BencL     The  return  made  to  the  writ  was 

traversed 
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trayersed  and  alleged  to  be  untrue.    On  trial,  a  verdict        1848. 
-was  given  for  the  Crown,  and  in  1846,  the  Corporation    ^^J^^^. 
i^as  commanded,  byperemptory  mandamus,  to  assess  and      General 
award  compensation  to  Mr.  Simpson.    In  thb  litigation,         jhe 
3fr.  Simpson  became  entitled  to  costs,  which,  in  December  Corporation  of 
1846j  were  taxed  at  4672. ;  and  thereupon,  Mr.  Simpson 
'threatened,  that  if  the  same  were  not  immediately  paid, 
Jie  would  cause  execution  to  be  issued  against  several 
individual  members  of  the  corporation  who  had  made 
^e  return  to  the  mandamus,  which  he  calls  false.  Under 
^ircnmBtances,  as  to  which  the  statements  are  not  quite 
<dear  or  condstent  with  one  another,  the  costs  were 
jpaid  to  Mr.  Simpson,  not  out  of  the  borough  fund,  but 
Ibj  means  which  left  the  Corporation  indebted  for  the 
aunount,  not  to  Mr.  Simpson,  but  to  the  person  or  per- 
sons  who  had  advanced  the  amoimt     In  the  meantime, 
mt  appeared  that  other  debts  were  due  from  the  Corpora- 
tion*    There  was  a  debt  which  had  become  due  to 
2ir«  Eggington,  the*  new  town  clerk,  for  costs  incurred 
in  the  litigation  with  Mr.  Simpson.   There  were  several 
sums  of  money,  which,  at  the  time  when  the  Municipal 
Corporation  Act  came  into  operation,  were  due  to  cer- 
tain municipal  charities,  or  the  trustees  for  them.   None 
of  such  debts  had  been  paid,  and  a  considerable  sum  of 
money  had   accrued    due  thereon  for  interest;  and, 
farther,  the  corporation  was  indebted  in  a  considerable 
sum,  for  the  amount  of  the  arrears  which  had  accrued 
for  several  years,  of  an  annual  payment  of  407.  due  to 
the  Commissioners  or  trustees  acting  under  a  street  act. 

The  first  borough  rate  was  made  in  this  corpc  ration 
on  the  31st  of  January  1846,  pending  the  litigation  with 
Mr.  Simpson;  and  towards  the  end  of  that  year,  pro- 
ceedings were  taking  place  before  one  of  the  Masters  of 
this  Court,  respecting  the  money  due  to  the  charities. 
A  report  was  made  on  the  3rd  of  February  1847,  aud 

orders 
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1848.       orders  respecting  the  payment  of  interest  were  made 
y^y^^     by  the  Corporation  on  the  8th  of  April  1847,  and  the 

AtTORNKY-  /.  .  \         r>i 

General      15th  oi  June  1847.     The  claims  made  upon  the  Cor- 
fy/  poration  were,  in  the  circumstances  I  have  stated,  greater 

Corporation  of  than  the  funds  immediately  avaikble  for  their  payment. 
LicHPiELD.  ^j^^  Corporation  was  therefore  embarrassed,  and,  with 
the  view,  as  it  is  said  in  the  information,  to  extricate 
themselves  from  their  difficulties,  called  and  held  a 
meeting  of  the  council  on  the  19th  of  July  1847,  and 
there  made  an  order  to  this  effect :  —  ^^  This  meeting, 
haying  been  convened  for  the  purpose  of  making  a 
borough  rate  for  the  current  year,  the  council  first  as- 
certained that  the  borough  fund  would  not  be  sufficient 
for  the  purpose  required  by  the  act  (viz.  the  Municipal 
Corporation  Act  5  &6  fF.A.  c.  76.),  proceeded  to  esti- 
mate what  amount,  in  addition  to  such  fund,  would  be 
sufficient  for  the  payment  of  such  expense  to  be  in- 
curred in  carrying  into  effect  the  provisions  of  the  said 
act;  and,  it  appearing  that  it  would  be  necessary  to 
raise  the  sum  of  2121Z.  17^.  3^ef.,  at  the  least,  for  the 
purposes  before  mentioned,  and  in  order  to  raise  that 
amount,  the  council,  in  pursuance  and  by  the  authority 
of  the  said  act,  and  also  so  much  of  another  act  {55  G.  3. 
e.  51.)  as  is  by  law  applicable  to  the  former  act,  doth 
hereby  fix  and  publicly  rate,  tax,  and  assess,  the  several 
parishes  and  places  therein  mentioned  towards  the  said 
rates,  the  several  sums  therein  mentioned,  and  there- 
upon gave  the  necessary  directions  for  that  purpose.** 

This  is  the  rate  complained  of.  It  has  been,  in  part, 
but  not  wholly,  levied.  That  which  has  been  levied 
has  been  carried  to  the  borough  fund,  without  being 
distinguished  from  the  other  parts  of  it,  and  out  of  the 
borough  fund,  constituted  in  part  of  the  money  re- 
ceived from  the  rates,  sums  have  been  pidd  in  satis- 
faction of  what  was  due  to  Eggington  for  costs,  to  the 

commissioners 
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^^^^nainiflsioners  or  trustees  of  the  Street  act  in  satis&o        1848. 
on  of  the  arrears  accrued  due  on  the  annual  payments,     ]r^^^^^ 
'hich  ought  to  have  been  annually  paid  to  them ;  and      Gbnkral 
lIso  in  satisfaction  of  interest  accrued  due  on  the  charity         f^^ 
'^noney,  and  perhaps  other  debts  and  expenses  which  Corporadonof 
Vrere  due  prior  to  the  time  when  the  rate  was  made. 
Ajid  the  rate  having,  as  it  is  said,  been  made  for  the 
purpose  of  making  payments  for  arrears  and  sums  of 
money  due  or  allied  to  be  due  for  past  expenses  and 
old  debts,  it  is  stated  in  the  information  and  in  the 
a6Sda?it  filed  in  support  of  it,  that  the  rate  was  made 
Under  the  pretence  and  false  suggestion  that  the  council 
*^^€i   ascert£dned  that  the  borough  fund  would  not  be 
®u.fiBcient  for  the  ejcpenses  thereafter  to  be  incurred  for 
'^^    purposes  of  the  Municipal  Corporation  Act,  and 
*^^t  they  had  estimated,  that  in  addition  to  the  fund,  it 
^^^uld  be  necessary  to  raise  the  sum  of  2121t  17«.  S^a., 
xxieet  the  expenses  to  be  incurred  in  the  then  current 
and,  for  this  and  the  other  reasons  stated,  it  is 
^*^oged,  that  the  borough  rate,  professed  to  be  made  by 
order  of  the  19th  of  July  1847,  was  and  is  in- 
lid  and  illegal,  and  that  the  order  would  not  be  held 
i^<3ing  or  effectual  at  law,  if  the  rate^payers  had  any 
to  try  the  question ;  and  it  is  alleged,  that  the 
relating  to  Municipal  Corporations  is  such,  that 
are  no  means  of  trying  the  question  at  law,  and 
'tbence,  it  is  argued,  that  such  questions  ought  to  be 
tried  Iiere. 

"V^thont  venturing  to  give  any  opinion  upon  the 
qoestion,  whether  the  Courts  of  law  have  or  have  not 
jarisdietion  and  means  of  determining  such  questions 
a»  are  here  raised,  respecting  the  legality  of  the  rate, 
I  ^ill,  for  the  purpose  of  this  motion,  assume  that  they 
**^*'^  not,  and  then  comes  the  question,  whether,  in  a 
"latter  which  in  its  own  nature  is  exclusively  subject 

V'ou  XL  K  to 
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1848.  -to  l^ol  jurisdictioii,  the  Court  ought  to  assome  juris- 

^^■^"V^^  dictioii  merely  because  the  acts  which  are  impeached 

Gbnbral  may,  in  their  results,  afiect  the  borough  fioiid,  whidi, 

^^  when  constituted,  is  or  may  in  its  application  be  sub^ 

Corporationof  ject  to  the  jurisdiction  of  this  Court  as  a  trust  fund. 
Lichfield. 


I  think,  that,  upon  a  true  construction  of  the 
cipal  Corporation  Act,  it  is  the  duty  of  Corporations  to 
provide,  as  far  as  they  can  within  the  year,  for  the  ex- 
penses of  the  year,  by  securing,  by  means  of  a  rate,  if 
other  lawful  means  are  insufficient,  such  an  income,  as, 
upon  a  proper  estimate,  may  be  found  necessary,  and 
that  they  ought  not  to  contract  debts  to  be  paid  in 
future  years,  for  the  purpose  of  avoiding,  in  the  cnrrent 
year,  to  provide  for  the  expenses  then  incurred.  I 
conceive  that  the  rule  is  very  important  to  be  observed, 
and  that  to  depart  trom  it,  habitually  or  frequently, 
would  be  very  inconvenient,  and  would  probably  lead 
to  future  burdens  of  indefinite  amount  and  of  great 
prejudice  to  the  Corporation. 

But,  on  the  other  hand,  I  do  not  think  it  dear,  that 
the  act  ought  to  be  so  strictly  construed,  as  to  lead  to 
the  conclusion,  that  an  expense  not  induded  in  a  prior 
estimate,  and  so  incurred  as  to  constitute  what  may  be 
justly  called  a  debt,  before  a  subsequent  estimate  or 
rate  is  made,  can  in  no  case  whatever  be  lawfully  pro- 
vided for  by  such  subsequent  estimate  or  rate.  I  think 
that  such  a  construction  as  this  might  also  lead  to  great 
inconvenience.  Cases  may  perhaps  occur,  in  whidi, 
without  any  want  of  ordinaiy  foresight  or  considenitioOy 
debts  may  have  been  incurred,  and  being  not  yet  paid 
or  even  due  at  a  time  when  a  rate  is  made,  their  pay- 
ment may  be  considered  as  expenses  to  be  incurred  in 
the  year,  during  which,  without  any  improper  delay 
having  taken  place,  they  are  ordered  to  be  pa^     The 

question 
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question  at  least  in  some  of  its  bearings  may  have  to  be        1848. 
ODoaidered  on  the  hearing  of  this  cause. 


Attorney- 
General 

V, 

The 


Mofeoyer^  the  Court,  having  jurisdiction  over  the  ap- 
ldicati0n  of  the  borough  fund,  may  probably  have  juris-  Corporation  of- 
(fiction  to  consider,  upon  an  account  stated  and  under  ^^^"^'i^^^* 
cJrenmstanoes  justifying  interference,  whether  it  is  ne- 
cessary or  proper  to  add  to  the  borough  fund,  by  making 
nites  fixr  purposes  spedally  stated.  It  appears  to  me, 
that  in  a  case  requiring  its  exercise,  the  Court  may 
have  jurisdiction  to  restrain  the  Corporation  from  making 
any  new  or  additional  borough  rate,  for  the  purpose  of 
paying  thereout  any  expenses  incurred  previously  to 
making  the  same.  This  is  the  order  which  is  asked 
for  by  the  third  or  last  part  of  the  present  motion.  I 
finrther  think,  that  the  Court  has  jurisdiction,  if  it  were 
eipedient  and  the  case  required  it,  to  make  the  order 
which  is  asked  for  in  the  first  part  of  the  motion.  But 
in  the  present  case,  it  does  not  appear  to  me  to  be 
neoeasary  or  expedient  to  grant  either  of  these  parts  of 
the  motion. 

>  With  regard  to  so  much  of  the  rate  as  has  been  al- 
reodved,  if  it  should  ultimately  appear,  that  the 
of  the  rate,  when  distinguished  from  the  rest 
cf  the  borough  fund,  have  been  misapplied,  the  parties 
who  have  committed  a  breach  of  trust,  in  this  respect, 
will  be  onnpelled  to  account  and  to  make  restitution ; 
leatitution,  however,  in  such  manner  as  would  be 
jnsfe  in  the  case  of  trustees,  who  have  applied  trust 
money  for  the  purposes  of  their  cesttds  que  trusty  though 
not  in  the  manner  pointed  out  by  the  authority  under 
wUdi  they  act  It  is  not  suggested,  that  the  persons 
flonght  to  be  charged  are  not  competent  to  pay,  what, 
if  any  thing,  may  be  found  due  from  them,  and,  on 
the  whole,  it  does  not  appear  to  me  to  be  proper  to 

K  2  grant 
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1848.        grant  that  part  of  the  motion.     And  as  to  future  rates, 

^"^^"^     it  does  not  appear  to  me  that  the  facts  now  before  me 
Attornby* 

Genrral      make  it  proper  to  interfere^  although  I  think  that  the 
rp^*^         Court  may  have  jurisdiction  to  do  so,  in  a  case  requir- 

Corporationof  ing  and  authorizing  its  interposition,  and  on  an  appliciw 

Lichfield.     .•  i    *  .. 

tion  made  in  proper  tune. 

The  only  remaining  part  of  the  motion  is,  that  which 
is  asked  for  in  the  second  part  of  the  notice,  and  which 
relates  to  the  enforcement  of  payment  of  so  much  of  the 
rate  as  has  not  yet  been  received.  And,  as  to  that,  I 
cannot  satisfy  myself  that  the  Court  has  any  jurisdiction 
.to  interfere.  The  information  does  not  seek  to  adjust 
the  questions  which  may  arise  between  the  rate-payers 
who  have  paid  the  rate,  and  the  rate-payers,  whom  it  is 
proposed  to  protect  against  payment,  or  to  restore  to 
those  who  have  paid,  the  sums  which  are  alleged  to  hayc 
been  illegally  taken  from  them.  There  being  no  au- 
thority for  the  jurisdiction  which  is  alleged,  the  ar- 
gument for  it  is,  that  the  Court,  having  control  over 
the  borough  fund  when  constituted,  has  control  over 
the  rate  as  a  means  by  which  the  fund  is  supplied,  and 
may  not  only  determine  whether  a  rate  ought  to  be 
made,  but  when  made,  has  authority  to  interfere,  if  any 
thing  objectionable  appears  in  the  process  of  levying  the 
rate,  if  not  in  all  cases,  at  least  in  cases  as  to  which 
there  is  no  remedy  or  no  sufficient  remedy  at  law. 

As  I  have  already  intimated,  it  appears  to  me  pro- 
bable, that  in  a  proper  case,  upon  proper  evidence  as  to 
the  state  of  the  accounts,  and  having  regard  to  the  pur- 
pose for  which  it  was  proposed  to  make  a  rate,  this 
Court,  being  applied  to  in  proper  time,  may  have  au^ 
thority  to  determine,  whether,  under  the  circumstanoe8> 
a  rate  ought  to  be  made  or  not. 


But 
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But  this  point  has  been  argued,  in  this  case,  upon        1848. 

principlee.  which,  if  established,  would  authorize  this     T^^'^"^^ 
i.  \       ^  .  ,  ,  Attorney- 

Court  to  interfere,  upon  an  information  filed  six  or      General 
eight  months  after  the  making  of  the  rate,  after  the         j^^ 
rate  has  been  in  part  levied,  and  not  merely  for  securing  Corporation  of 
the  due  application  of  the  money  received  to  the  pur- 
poses authorized  by  the  act,  but  for  the  purpose,  first, 
of  declaring  that  no  part  of  the  money  ought  to  have 
been  received ;  second,  of  securing  the  application  of  so 
much  of  the  money  as  has  been,  though  it  ought  not 
to  have  been,  received ;  and  third,  of  preventing  pay- 
ment being  enforced  against  those,  who  have, refused  or 
neglected  to  pay,  whilst  the  money  received  from  those 
who  have  submitted,  or  have  been  already  compelled  to 
pay,  18  desbred  to  be  applied  for  some  purposes  of  the 
corporation  not  stated. 

The  case  has  also  been  argued  upon  principles,  which, 
if  established,  would  give  to  this  Court  jurisdiction  and 
oontrol  over  all  fines  and  forfeiture,  and  other  payments 
wbich  are  properly  to  be  paid  into  the  borough  fund, 
and  which  are  peculiarly  matters  of  legal  jurisdiction, 
and  such  as,  I  think,  ought  not  to  be  considered  as  subject 
to  the  jurisdiction  of  this  Court,  without  a  positive  direc- 
tion of  the  legislature,  or  such  a  necessary  implication, 
as  would  make  it  imperative  upon  the  Court  to  act 

So  far  as  the  information  seeks  relief  against  enforce- 
ment of  the  rate,  it  is  founded  on  the  allegations,  1st, 
Tbat  the  order  by  wluch  the  rate  was  made  is  invalid 
and  ill^al ;  and,  2nd,  That  the  courts  of  law  are  un- 
able, for  want  of  authority  provided  by  the  statute,  to 
declare  the  illegality  or  detennine  the  questions  by 
wbich  the  legality  is  to  be  tried,  or  to  interfere  in  any 
way  in  its  execution.  Now  if  this  be  so,  and  for  the 
purpose  of  this  motion  I  assume  the  want  of  authority 

KS  in 
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1848.       in  the  courts  of  common  law>  I  think,  that  in  this  oaf 

.^■^^^^      as  in  others  which  have  occurred,  an  alteration  of  t] 
Attorney-  ^  ' 

General      law  to  supply  this  alleged  defect  ought  to  be  submitt 

r^^^         to  the  consideration  of  the  le^slature,  and  that  tl 

Corporation  of  Court  ought  not  to  strain  its  just  and  necessary  juri 

diction,  bj  interfering,  in  effect  legislatively,  to  sa^qp 
a  defect  of  the  law  in  matters  exdusivdy  legal,  beoaa 
it  is  established,  that  when  the  fund  is  constituted,- 1 
Court  has  power  to  compel  an  account  and  due  app 
cation  of  it. 

For  these  reasons,  I  decline  to  make  any  order  up 
this  motion,  save  that  the  costs  of  it  be  costs  in  t 
cause. 


Note.  —  Afi&nned  by  Lord  CoUenham,  7th  August,  184f6. 


^farch  8.  BLENKINSOPP  V.  BLENKINSOPP. 

Two  Defend-   riiHIS  was  a  motion  for  the  production  of  documon 
*i?.!  aiiswered  One  answer  had  been  put  in  by  the  Defends 

separately.  A.  Blenhznsopp,  and  a  separate  answer  by  the  Defendai 

admitted  the       ^  j   r^        .  » 

j>o.sscssion  of     Trotter  and  Fenimck. 

certain  docu- 

menls,  hut  i     i        i    • 

allej;ing  tlii.t  Trotter  and  Fentoich,  by  then*  answer  and  a  supp 

he  h.ad  acte      mental  affidavit,  insisted,  that  some  of  the  documei 

as  solicitor  ' 

uf //.,  in-         admitted  by  their  answer  to  be  in  their  possession  w< 
were  nrivi^       privileged  fifom  production,  on  the  ground  that  Fenw 

leged  i'rom  ^j^\ 

proiUictiop. 

/y.,  hy  a  separate  answer,  denied  that  he  had  employed  A,  as  his  solicitor.     O 

nmtion  to  produce,  notice  of  which  was  mvcn  to  both  Defendants,  Held  that 

answer  of  B.  coold  not  be  read  in  aid  of  the  motion  against  the  answer  of  A. 
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acted  as  the  solicitor  of  the  Defendant  Blenkinsopp.        1848. 
Bknkbuopp,  on  the  other  hand,  by  his  answer^  denied    ^^^^^"^^^ 
that  Fenwiek  had  acted  as  his  solicitor  in  this  particular  «. 

matter.  Blenkinsopp. 

Upon  a  former  motion  for  the  same  purpose,  directed 
flgamst  Trotter  and  Fenwiek  alone,  the  Plaintiff  had 
tried,  in  the  absence  of  Blenkinsopp^  to  use  his  answer 
in  aid  of  his  motion  against  the  other  Defendants,  and 
had  afterwards  attempted  to  use  an  affidavit  of  the  con- 
tents of  Blenkinsopp^B  answer ;  but  the  Court  held  that 
this  course  of  proceeding  was  inadmissible  (a),  and  the 
priyil^e  was  allowed,  (b) 

» 

The  Plaintiff  amended  his  biU,  and  charged  that  Feu' 
wick  and  Trotter  had  in  their  possession  documents, 
&c  which  they  objected  to  produce,  on  the  ground  that 
thej  held  the  same  as  solicitors  for  Blenkinsopp,  but  that 
Blenkinsopp  had  denied  that  allegation,  and  repudiated 
the  privilege. 

Fenwiek  and  Trotter  put  in  a  further  answer  on  the 
28th  of  April  1847,  again  insisting  that  the  documents 
were  confidential  and  privileged  communications.  They 
Sttd,  that  they  did  not  know  whether  Blenkinsopp  had 
denied  that  they  the  Defendants  had  in  their  possession 
^  documents  as  his  solicitor ;  but  they  believed  that 
Blenkinsopp  had  not  repudiated  any  privilege  which  they, 
the  Defendants,  claimed,  to  protect  such  documents  on 
the  ground  of  professional  confidence. 

No  further  answer  had  been  required  from  Blenkin^ 

*opp.  The  Plaintiff  renewed  his  motion  for  production 

against  Trotter  and  Fenwiek,  and  gave  notice  of  the. 

motion  to  Blenkinsopp. 

Mr. 
(a>  10  Beav.  143.  (b)  Ibid.  277. 

K4: 
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Mr.  Turner  and  Mr.  Glasse  in  support  of  the  mo- 
tion. The  protection  against  production  on  the  ground 
of  professional  confidence,  is  the  privilege  of  the  client 
and  not  of  the  solicitor.  Here  the  client  disclaims  the 
protection,  and  disavows  the  relation  in  the  presence  of 
the  solicitor,  who  cannot  insist  on  any  protection  of 
his  own.  The  case  is  like  that  of  an  ordinary  disclaimer, 
which,  though  it  can  not  be  used  in  evidence  against  a 
co-Defendant,  may  still  entitle  the  Plaintiff  to  a  decree ; 
Green  v.  Pledger,  {a) 


Taylor  v.  Wyld  (b)  was  also  adverted  to. 

Mr.  Roupelly  for  Blenkinsapp. 

Mr.  Kindersley.  The  Plaintiff  moves  upon  the  ad- 
missions contained  in  the  Defendant's  answer.  He  can- 
not, under  any  circumstances,  go  out  of  it,  or  read  the 
answer  of  one  Defendant  either  in  dd  of  or  in  contra- 
diction of  the  other. 

The  Master  of  the  Rolls  (stopping  the  argument). 
It  has  been  held,  that  the  interests  of  the  public  at 
large  require  that,  in  certain  cases,  parties  should  be 
protected  from  discovery ;  but  I  could  never  satisfy 
myself  how  justice  could  require  that  any  discovery 
should  be  prevented.  I  should  be  glad  if  the  Lord 
Chancellor  should  be  able  to  find  some  means  of 
getting  over  the  difficulty  which  presses  on  my  mind. 
I  confess,  I  cannot  see  my  way  to  bring  this  case 
within  any  of  the  established  rules. 


This  suit  was  instituted  for  the  purpose  of  prevent- 
ing a  great  wrong.      The  Defendants  are  Blenlunsopp, 

who 

(a)  3  Hare,  165.  (b)  8  Beav.  159. 
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vho  is   the   person  alleged  to  have  committed  that        1848. 

wroDff.  and  t"wo  persons  who  allege  they  were  his  soli-  ^^*^^^^^ 
^  '^  o         J  Blknkinsopp 

citors*  9. 

Blrnkinsopp. 

^        The  solicitors,  by  their  answer,  state  facts,  which 
appear  to  entitle  them  to  the  protection  which  the  Court 
gives  in  cases  of  confidential  communications,  and  in 
ccmsequence,  the  former  motion  made  for  them  to  pro- 
duce the  papers  was  refused.     But,  by  an  extraordinary 
state  of  things,  Blenhinsoppy  the  person  for  whom  they 
Allege  they  acted  as  solicitors,  has,  by  his  answer,  denied 
t^^70  things.  1st,  that  he  had  any  papers  in  his  possession, 
anftd,  secondly,  that  these  persons  (who  have,  by  their 
a..EBSwer,  represented  themselves  to  be  his  solicitors,  and 
that  character  entitled  to  protection)  are  his  soli- 
<:ors.     How  that  happens  one  cannot  well  conceive ; 
t  it  makes  one  wish,  that  the  solicitors  should  not 
able  to  withhold  these  papers.     They  have  sworn 
such  a  way  as  to  entitle  them  to  protection  for 
other  person,  and  that  other  person  denies  the  cir- 
mstances  which  form  the  grounds  of  the  protection. 


I  have  asked,  if  these  circumstances  have  been  prc- 
*^^"^ted  to  the  attention  of  Blenkinsopp,  and  if  he  has 
^^^^awered  them.  The  reply  was  this :  that  the  Plaintiff, 
*^*^=^^iigh  she  stated  them,  called  for  no  answer  from 
-^^Jenkinsapp  to  the  amended  bill ;  and  not  having  called 
"^^>*  an  answer  from  him,  there  was  no  way  of  compelling 
m  to  answer.  In  the  present  state  of  things,  not 
^"ving  the  admisfflon  from  him  which  we  ought  to  have, 
^^^^g  that  he  has  not  been  called  on  to  answer  these 
^^ctraordinary  circumstances,  I  may  suppose  that  he  may 
■^a>ve  put  in  his  answer  under  a  mistake,  and  he  ought 
^  have  the  means  afforded  him  of  giving  some  ex- 
planation, and  of  shewing,  if  he  has  it.,  some  title  to  pro- 
tection. 
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1848. 

BlKNKINSQPP 


V, 


Blenkinsopp. 


tectloiL  Under  this  state  of  circumstances  I  cannot 
grant  the  order.  I  must  refuse  the  motion*  .  Fenwiek 
is  entitled  to  his  costs.     I  give  no  costs  to  Blenkifi^aipf^ 


Note. — Upon  this  motion  being  renewed  before  the  Lord  CSian- 
cellor  by  way  of  appeal,  it  was  ordered  to  stand  oyer  to  get  in  tiie 
answer  of  B/enkhuopp  to  the  amended  bill,  and,  upon  the  admissioiiB 
therein  contained,  an  order  for  production  was  made  on  the  S5th  of 
March  1848.     See  2  PhiU.  607. 


WENHAM  V.  BOWMAN. 

TN  December  1847,  the  Plaintiff  Wenham  was  in 
'''  custody  under  four  several  attachments  issuing  out 
of  this  Court,  for  non-payment  of  costs  awarded  to  the 
Defendant.  The  amounts  of  the  costs  were  respectively 
less  than  20Z.  each. 

Exchequer.  On  the  27th  December  1847,  the  Defendant,  under 

discharge  was   the  provisions  of  the  1  &  2  Vict.  c.  1 10.  s,  36.,  obtained 
afterwards  re-  a  vesting  order  against  the  Plaintiff;  but  the  Pluntiff 

refused  to  file  his  schedule,  and  no  final  order  could  be 


May  I. 
June  16. 

A  party  in 
custody  upon 
attachment 
for  contempt 
of  this  Court 
was  errone- 
ously dis- 
charged by 
the  Court  of 


obttuned. 

In  January  1848,  the  Plaintiff  applied  to  one  of  the 
Barons  of  the  Exchequer  under  the  7  &  8  Vict  c.  96, 
s.  57.,  and,  upon  the  supposition  that  he  was  detiuned 


that  Court 
held,  that  it 
liad  no  juris- 
diction to  re- 
commit. 
This  Court 
directed  new 
attachments 

The  Plain-    for  debts  under  20/.,  he  was  discharged ;    but  after- 
tiff  was  talten    ^^rds,  on  the  28th  of  June,  upon  an  application  of  the 

under  an  at-  *-  *  * 

tachment  for    Defendant   to  the  Court  of  Exchequer,  the  order  of 

costs  under  *i;o«U««,-^ 

20/.    The  discharge 

party  to  whom  the  costs  were  payable  obtained  a  vesting  order  ;  but  the  Plaintiff 
refused  to  file  his  schedule.  Held,  that  he  was  not  entitled  to  be  discharged  from 
the  attachment. 
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dischaige  was  rescinded.     An  application  being  then        1848. 
made  to  the  Court  of  Exchequer  to  re-commit   the     ^riPY^^ 
Plaintiff,  the  Court  thought,  that  they  had  no  authonty      ^    v. 
to  interfere  in  that  respect,  inasmuch  as'  the  ori^nal 
oommittal  was  by  order  of  the  Court  of  Chancery. 


BOWMAV. 


Mr.  BiHon  now  moved,  either  that  the  Phuntiff  might       Mat/ 1 . 
be  recommitted  under  the  old  attachment,  or  that  four 
new  writs  of  attachment  might  be  issued. 

The  Plaintiff,  in  person,  contrct. 

The  Masteb  of  the  BoLLS  ordered  that  four  new 
^writs  of  attachment  should  issue  to  compel  payment  of 
tlie  costs. 


The  attachments  accordingly  issued,  and,  the  Plaintiff  June  16. 
l>eing  detained  in  prison  under  them, 

Mr.  Wenham,  in  person,  now  moved  for  his  discharge. 
lie  argued  as  follows :  —  By  the  law  of  England  a 
oieditor  is  not  entitled  to  detain  both  the  persons  and 
I>Toperty  of  his  debtor  at  the  same  time,  for  the  satis- 
faction of  the  same  debt  Here  the  Defendant,  in  the 
first  instance,  thought  fit  to  detain  my  person,  but  he 
^tf terwards  changed  his  remedy  and  proceed4l  against 
ttiy  property.  By  the  vesting  order,  he  has  taken  all 
xiay  property  from  me,  and  has  thereby  deprived  me  of 
tlie  means  of  satisfying  the  debt.  He  has  elected  the 
Second  remedy  and  waived  the  first,  and  I  am,  therefore, 
entitled  to  my  discharge. 

Mr.  Turner  and  Mr.  Bilton  for  the  Defendant     The 

Pldntiff  Is  altogether  wrong  in  treating  an  attachment 

issued  out  of  this  Court  as  a  mere  debt.     It  is  a  con* 

tempt,  which  would  not  be  discharged  even  by  payment/ 

without 
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without  a  subsequent  order.  Under  a  contempt,  a 
party  may  resort  both  to  the  person  and  property  for 
satisfaction.  Here  there  is  no  execution  against  the 
property :  the  Plaintiff,  by  refusing  to  file  his  schedule, 
prevents  the  Defendant  from  obtaining  satisfaction  there^ 
out,  and  there  are  no  means  of  compelling  the  Plaintiff 
to  file  such  schedule,  though  it  is  considered  to  be  an 
indictable  matter  to  refuse. 


The  Plaintiff  in  reply. 

The  Master  of  the  Rolls. 

This  is  an  application  to  discharge  four  writs  of  at- 
tachment under  which  the  Plaintiff  is  detiuned  in  cus- 
tody. 

The  case  is  this :  —  He  was  ordered  to  pay  certain 
costs,  and,  in  consequence  of  the  non-payment,  he  be- 
came, what  is  called,  in  contempt  of  this  Court.  Under 
this  contempt,  four  writs  of  attachment  were  issued 
against  him  in  the  month  of  November  1847,  and  after 
the  Plaintiff  had  been  in  prison  twenty-one  days,  the 
party  entitled  for  the  costs  took  the  necessary  proceed- 
ings in  the  Insolvent  Debtors'  Court  for  distributing 
the  property  of  the  Plaintiff  amongst  his  creditors.  A 
vesting  c^er  was  accordingly  obtained  in  December  1847, 
the  effect  of  which  was,  to  vest  the  Plaintiff's  real  and 
personal  estate  in  the  provisional  assignee  of  the  Court ; 
but  the  Plaintiff  has  never  filed  his  schedule. 

After  that  time,  and  in  January  1848,  the  Pliuntiff 
applied  to  one  of  the  Barons  of  the  Exchequer  to  be 
discharged  from  custody  in  respect  of  these  costs,  and 
an  order  for  his  release  was  made  That  order  was 
afterwards  discharged  by  the  Court  of  Exchequer,  and 
properly  so,  for  a  Judge  of  another  court  could  not 

discharge 
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dls<?l:iarge  a  party  from  a  contempt  of  this  Court.     He 

had    xio  jurisdiction.     It  has  several  times  been  stated, 

thcfct      the  discharge  was   very  improperly  and  fraudu- 

lent^ly  obtained ;  but,  though  I  am  of  opinion  he  was 

inii>xxDperly  discharged,  I  have  no  reason  to  think  that 


by  any  fraud  of  his  own.    He  remained  at  large, 

h  his  contempt  of  this  Court  had  never  been  purged 

on-payment  of  these  costs.     An  application  was 

>  to  me  to  recommit  him  or  issue  new  attachments ; 

1  considered  then,  as  I  do  now,  that  it  was  my 

to  place  the  Defendant  in  the  same  situation  as 

^vould  have  been,  if  there  had  been  no  improper 

^■'^^liarge.     I  therefore  gave  the  Defendant  leave  to  sue 

^'-■-'^    Hew  attachments.     The  Plaintiff  has  a  clear  right 

^-^    ^^ttempt  to  get  rid  of  them ;  but,  having  again  given 

^-^      "the  subject  my  consideration,  I  am  of  opinion  that 

^^^  former  order  was  perfectly  correct. 


It 
th 
hyr 
m 

and 

d 
h 
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ai 


agree  that  the  new  attachments  are  mere  renewals 
former  processes,  and  are  to  be  considered  in  the 
light  as  the  former  ones ;  and  the  question  comes 
,  whether,  if  the  first  attachments  had  been  in 
Wenham  would  have  been  entitled  to  be  dis- 
ed  from  those  attachments. 


t  does  the  Insolvent  Act  most  mercifully  do  ? 

a  person  the  means  of  being  released  from 

7  on  distributing  his  property  amongst  his  cre- 

The  first  proceeding  is,  to  obtain  a  vesting 

,  to  prevent  the  waste  of  the  property  in  the  mean- 

1  .        —  9  a  schedule  is  to  be  filed  by  the  prisoner,  stating 

^^bts  and  property,  and  the  Insolvent  Court  then 

^Sc2s   of  the  schedule  and  items,    and    determines 

^^tilier  the  debtor  is  entitled  to  the  benefit  of  the  act 

^^ot«     If  it  adjudicates  that  he  is  so  entitled,  he  is 

to 
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1848;        to  be  discharged  firom  the  demands  and  debts  in  his 
Wkkham      schedule,  so  fieur  as  his  person  is  concerned. 

Bowman.  jj^g  j^y  thing  of  the  sort  been  done  here  ?  Wenham 
declines  to  file  a  schedule,  and  therefore  wilfully  de- 
prives himself  of  the  benefit  of  the  act  There  can 
be  no  adjudication,  because  no  schedule  has  been  filed» 
and  so  far  Wenham  may  never  be  declared  entitled  to 
the  benefit  of  the  act.  This  motion  cannot  therefore  be 
supported,  on  the  ground  that  the  Plaintiff  is  entitled  to 
the  benefit  of  the  act. 

He  next  argues  thus:  admitting  that  fact,  two 
sorts  of  proceedings  are  going  on  against  me  at  the 
same  time.  I  am  not  to  be  twice  vexed.  The  answer 
is,  true  the  debt  constituted  by  the  order  of  this 
Court,  is  made  the  foundation  of  the  application  to 
the  Insolvent  Debtors  Court,  and  that  that  Court  has 
made  a  vesting  order ;  but  that  is  not  a  satisfaction  of 
the  debt,  for,  as  yet,  there  is  no  authority  to  apply 
any  part  of  tiie  assets  towards  payment  of  debts ;  the 
debt,  therefore,  remains  in  statu  quo,  and  cannot  be 
affected  until  the  adjudication. 

There  being  no  adjudication,  I  am  of  opinion  that 
the  process  of  this  Court  must  remain  in  force.  The 
Pluntiff  has  the  means,  by  putting  in  a  schedule,  of 
obtidning  the  benefit  of  the  act,  and  a  release  from 
the  debt  and  contempt,  but  until  the  adjudication,  he 
is  not  entitied  to  either.  The  party  detaining  him  in 
prison  for  nonpayment  of  costs  adopts  a  process  to  get 
his  release,  and  WenhanC^  obstinacy  alone  prevents  it 
being  made  effectuaL 

• 

I  must  refuse  the  motion,  with  costs. 

NoTB.— Affirmed  by  the  Lord  Chancdlor  l^  July  184a     See 
6  .fiorv*,  320.  (note  A.) 
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184H. 


GREGORY  V.  SPENCER.  ju^e  i6. 

^TT^HIS  was  a  suit  instituted  by  the  yendor  for  spe-  a  reference 

-^    dfic  performance,    and  the  purchaser  being   in  «« ^  '»^c , 

,  ,  was  made  be- 

pofiseeaon,  a  motion  was  made,  on  the  23rd  of  February ^  fore  hearing. 
to    pay  584i,  the  purchase  money,  into  Court.     On  ^^?g  ^/^ 
that  occafflon  it  was  agreed,  that  400Z.  should  be  paid  want  of  pro- 
ixmto  Court,  and  that  the  usual  reference  should  be  pending  the 
n^ade  to  the  Master  as  to  the  title.  reference  was 

refused. 

On  the  21st  of  March^  the  Defendant  filed  his 
ax^fiwer^  and  on  the  12th  of  May^  an  order  was  made 
fop  the  delivery  of  the  abstract.  On  the  12th  of 
'^^^me,  the  abstract  was  delivered,  and  on  the  same  day, 
th^  Defendant  gave  notice  of  motion  to  dismiss  the 
loll  for  want  of  prosecution. 

lii.  Glasse,  for  the  motion. 

^Ir.  Turner  and  Mr.  Smythe,  contrct. 

The  Masteb  of  the  Rolls.    I  can  make  no  order. 


It  was  arranged  tiiat  the  costs  should  be  costs  in  the 
ca.ti8e. 
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June  16.  YEARSLEY  V.  BUDGETT. 

To  take  a  bill    AN  attachment  had  issued  against  the  Defendant, 
uideirt(^7th  which  it  was  siud  could  not  be  executed. 

Order  of  May 

be  shewrTby         ^^^'  Spurrier  moved,  under  the  77th  and  78th  Orders 

the  evidence     of  May  1845  (a\  to  take  the  bill  pro  confesso.     There 
of  the  Officer  ^     «.  i     •      ..    ,      ^«*  ,    .  ,      i     i  i 

that  he  has      was  no  athdavit  ot  the  Umccr,  that  he  liau  been  un- 
used due  dill-  able  ^yjth  due  dili<jence,  to  execute  the  attachment. 

gence  to  =         ^ 


execute  the 
writ  of  con- 
tempt. 


The  Master  of  the  Rolls, 

I  cannot  make  the  order  without  the  evidence  of 
the  sheriff's  officer.  The  suing  out  of  a  writ  of 
attachment  is  nothing  of  itself;  it  is  necessary  to 
shew»  that  the  officer  charged  with  the  execution  of 
the  writ  has  used  due  diligence,  and  has  been  unable 
to  execute  it. 

(d)  Ord.  Can.  312. 
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1848. 


NEWTON  V.  ASKEW.  june  5, 6. 

TTN  1828,  the  Defendant,  Augustus  Newton^  married  In  1832, 

JLetitia,  a  daughter  of  Sir  Robert  Richetts  ;  but  no  transferred 
settlement  was  made  on  their  marriage.  2197/.  stock 

^  into  the  names 

of  trustees, 

On  the  15th  of  June  1832,  Sir  Robert  Richetts  being  and  executed 

'     ^  ^  ^  °  a  voluntary 

mmded  to    make    some   provision   for   his   daughter  deed  declaring 
Mrs.  Newton  and  her  children,  transferred  a  sum  of  ^vour  c^^ 
2197il  \6s.  Od.,  in  the  3^  per  cent  reduced  annuities,  into  daughter  and 
the  joint  names  of  the  Defendants,  Askew  and  Straford.  ^\^  ^^ ' 

executed  a 
second  deed 

An  indenture,  dated  the  30th  of  June  1832,  was  which,without 
afterwards  made  between  Sir  Robert  Ricketts  of  the  "oticuig  the 

first  deed,  re- 
one  part,  and  Askew  and   Straford  of  the  other  part,  cited  that  he 

It  redted  the  investment  of  the  sum  of  2000/.  ster-  !?^^  V^"*"^ 

^      ^  terred  a  sum  . 

"Dgi  in  the  purchase  of  2197/1 16*.  Od.  in  the  3^  per  cent,  of  2197/.  stock 
'rfuced  annuities,  in  the  names  of  Askew  and  Straford,  '"f  these  trus-^ 
^th  their  privity  and  approbation,  and  that  Sir  Robert  tees,  and  pro- 
Richetts  was  desirous  of  having  the  trusts  of  the  said  stock  ^lare  trusts 
^'Jly  declared.     It  was  witnessed,  that,  in  pursuance  somewhat  dif- 

P       ,  .         .  1    ,  1  .       ferent,  and 

w  8uch  desire,   it  was  agreed  between    the    parties  gave  a  life  in- 

AerBto,   and    especially  by  the    trustees,    that  they  Jjf^*'  Held 

should  stand   possessed  of  the  funds  in  trust  for  Sir  first,  that  the 

Sobert  Ricketts  for  Hfe ;  with  remainder  to  Mrs.  Newton  l^^  '^^^^f 

for  life,  for  her  separate  use,  without  power  of  antici-  by  the  two 

*  deeds  was  the 

pation;  with  remainder  on  certain  trusts  for  the  children  same;  sc- 

of  the  marria^ce,  and  in   default  of  children   for  her,  condly,  that 
^^  ,  .  the  trusts  of 

ier  appointees,  or  next  of  kin,  as  the  case  might  be.  the  first  deed 

The  deed  contained  the  usual  clauses  as  to  maintenance,  ^u"^'* j"?'  ^ 
&C.  but  no  power  of  revocation.  second ;  and 

^      thirdly,  that 
^^   the  second 
deed,  failmg  to  operate,  gave  no  right  against  the  assets  of  the  settlor. 

Vol.  XI.  L 


Askew. 
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1848.  On  the  6th  of  August  1840,  Sir  Robert  Richetts  exe- 

^tr^^^^^*^     cuted  a  second  settlement,  which  was  made  between 
Newton 

V.  himself  of  the   first  part,  and  Askew  and  Strafard  of 

the  other  part.  Taking  no  notice  of  the  settlement 
of  the  30th  of  June  1832  it  commenced  as  follows :  — 
^^  Whereas  the  said  Sir  Robert  Richetts  hath  laid  oat 
and  invested  the  smn  of  2000/.  sterling  in  the  purchase 
of  21 977.  16^.  Od.y  3^  per  cent,  reduced  annuities,  in 
the  names  of  Askew  and  Straford,  with  their  privity 
and  approbation,  in  the  books  of  the  Governor  ipd 
Company  of  the  Bank  of  Englandy  and  he,  the  said  Sir 
Robert  Ricketts,  is  desirous  of  having  such  trusts  de- 
clared thereof  as  are  hereinafter  expressed."  The  partieB 
thereto  then  proceeded  to  declare,  and  the  trustees 
covenanted  with  Sir  R.  Ricketts  to  stand  possessed  of 
the  sum  of  2197Z.  I6s.  Ocf.,  3^  per  cent,  reduced  annuities, 
so  standing  in  their  names,  on  trusts  which  were  similac 
substantially  to  those  in  the  former  deed  of  1832,  ex- 
cept that,  by  the  deed  of  1840,  a  life  estate  in  the  pro- 
perty  was  given  to  Lady  Ricketts  immediately  after  the 
death  of  her  husband  Sir  Robert  Ricketts ;  and  it  made 
some  other  variations  in  the  ultimate  limitation  and  in 
the  powers. 

.  Sir  Robert  Ricketts  died  on  the  18th  of  August  1842, 
having  received  the  dividends  down  to  his  death.  The 
trustees,  thinking  that  the  deed  of  1832  was  revoked 
by  the  deed  of  1840,  acted  on  the  latter,  and  paid  the 
dividend^  to  Lady  Ricketts.  They  refused  to  furnish 
Mr.  Newton  with  a  copy  of  the  deed  of  1832,  or  to 
afford  any  information  as  to  its  contents. 

Li  1845,  this  bill  was  filed  by  Mrs.  Newton  and  her 
children,  insisting  that  the  deed  of  1832  was  not  re- 
voked by  the  deed  of  1840,  that  the  provisions  were 
cumulative,  and  prayiag  that  the  trusts  of  the  two 

deeds 
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deeds  might  be  performed,  and  that  two  sums  of 
2197^  16««  0^,  3^  per  cent,  reduced  annuities  might 
be  secured  for  the  benefit  of  the  Plamtiffs  and  the  other 
pirtieB  interested  therein. 

The  trustees,  hy  their  answer,  said,  they  believed 
that  Sir  Robert  Bichetts  intended  that  the  provision  of 
1832  ahoold  be  subject  to  be  revoked  or  qualified  by 
Hon,  and  that  he  never  intended  to  part  with  the  control 
or  power  of  disposition  over  the  property  by  which 
nch  provision  should  be  effected  or  secured;  that  in 
1840,  Sir  Robert  Bichetts,  (considering  it  advisable  to 
Bake  a  variation  in  the  trusts  of  the  said  sum  of  stock 
wUoh  he  had  invested  in  their  names,  by  giving  to  his 
wife  a  life  interest  therein  immediately  after  his  de^ 
oeas^  and  by  making  other  variations  in  the  trust,)  exe- 
cuted the  deed  of  1840.  They  also  insisted  that  the 
^  of  1840  was  in  substitution  for  that  of  1832. 

Only  one  sum  of  stock  had  been  transferred  by  the 
i^or  into  the  names  of  the  two  trustees. 
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Mr.  Thtmer  and  Mr.  Elderton  for  the  Plaintifl^  The 
^  of  1832  contains  no  power  of  revocation,  and 
^nists  having  been  effectually  created  and  perfected,  by 
^  transfer  of  the  funds  into  the  trustees'  names  and 
^7  ^  subsequent  declaration  of  trust,  the  settlor  re- 
^ed  no  power  of  afterwards  varjring  theuL  The 
FhintifEB  are,  therefore,  entitled  to  the  benefits  given 
tiiem  by  the  first  settlement 

Secondly.     The  law  does  not  require  any  particular 

ibnn  of  words  to  be  used  in  order  to  create  a  covenant ; 

2  BacofCs  Abr.  338.,  tit  Covenant  (A),  7  th  ed. ;  **  any 

words  will  be  effectual  for  that  purpose  which  shew 

the  parties'  concurrence  to  the  performance  of  a  future 

L  2  act'* 
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1848.  act."  The  second  deed  created  an  obligation  on  the 
part  of  the  settlor  to  perfect  the  trusts  of  the  deed  of 
1840,  and  this  Court  will  give  effect  to  such  an  obliga- 
tion, Fletcher  v.  Fletcher  (a) ;  besides  Sir  Robert  Bichetts 
had,  at  the  time,  sufficient  stock  to  answer  the  obliga- 
tion, and  which  became  subject  to  the  trusts. 

If  the  settlor,  in  breach  of  trust,  has  attached  to  the 
first  fund  the  trusts  of  the  second  deed,  his  assets  must 
supply  the  money  necessary  to  replace  an  equal  sum  of 
stock  on  which  the  trusts  of  the  first  deed  may  operate. 
The  provisions  made  by  the  settlor  are  and  were  in- 
tended to  bd  cumulative,  and  not  substitutional ;  Hunt 
V.  Beach  (^),  Roch  v.  Callen.  (c)  The  alleged  retention 
of  the  deed  in  the  possession  of  Straford  as  the  solicitor 
of  the  settlor  docs  not  affect  its  validity;  Exton  y. 
Scott  (rf),  Fletcher  v.  Fletcher,  (a) 

Mr.  Newtouy  for  himself. 

Mr.  Roupell  and  IVIr.  T.  H.  Hall,  contra.  The  set- 
tlement of  1832  was,  we  admit,  effectual  and  irre- 
vocable, and  the  sum  of  21977. 16^.  stock  is  now  subject 
to  the  trusts  of  that  deed ;  but  it  is  proved  beyond  all 
doubt,  that  the  second  settlement  of  1840  was  intended 
to  operate  on  the  same  identical  sum,  under  the  erro- 
neous impression  that  the  settlor,  who  was  under  no 
obligation  to  make  the  provision  for  his  daughter  and 
her  family,  retained  the  power  of  varying  the  trusts. 
This  was  an  error,  and  therefore  the  fund  remains  sub- 
ject to  the  trusts  of  the  first  deed,  and  the  second  set- 
tlement is  purely  inoperative. 

Sir 

(a)  4  Hare,  67.  (c)  6  Hare,  531. 

(6)  5  Madd.^^\.  \d)  C  Simom,  31. 


Askew. 
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Sir  R.  Bichetts  never  intended  to  settle  two  suras  of        1848. 
2197£  I65. ;  the  identity  of  the  fund  is  proved  beyond      jJ^^Jton 
ftll  doubt,  and  only  one  such  sum  was  ever  transferred       ^  v, 
to  the  trustees.     The  case  is  the  same  as  if  a  person 
voluntarily  conveyed  a  specific  piece  of  land  in  trust 
for  ^,  and  afterwards  conveyed  it  in  trust   for   A; 
all  that  could  be  said  would  be,  that  the  second  deed 
was  void  and  inoperative,  but  B.  would  have  no  equity 
to  recover  from  the  settlor  the  value  of  the  land,  or 
to  have  another  piecfe  of  land  purchased  for  him. 

The  deed  of  1840  creates  no  personal  obligation  on 
the  part  of  Sir  Robert  Ricketts  ;  he  entered  into  no  co- 
veuant,  and  therefore  the  cases  of  Fletcher  v.  Fletcher  {a) 
and  Watson  v-  Parker {b)  are  inapplicable;  for  there  is 
no  covenant  on  which  the  party  is  liable  at  law,  and  it 
w  settled  that  this  Court  will  not  assist  volunteers.  As 
^^cgards  the  trustees,  they  have  never  executed  the  set- 
tlement of  1840.  The  doctrine  of  cumulative  gifts  is 
applicable  only  to  the  cases  of  legacies. 

t  The  Master  of  the  Rolls. 

It  does  not  even  apply  to  a  specific  legacy  twice 
P^en.] 


to  the  costs,  though  the  Defendants,  to  a  certain 

^tent,  have  insisted  on  rights  which  they  cannot  main- 

^»n,  they  ought  not  to  be  charged  with  the  costs,  for 

^  the  Plaintiffs  had  not  set  up  a  double  claim,  there 

vould  have  been  no  suit.     When  the  answer  came  in, 

il  the  Plaintiffs  had  amended  their  bill,  and  claimed 

oue  sum  only,  the  Defendants  might  have  submitted. 

At 

(a)  4  Hare,  67.  ^5)  6  Beavan,  283. 

L  3 
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1848.  At  all  events,  the  Plaintiffs  ought  to  be  charged  with 
the  extra  costs  occasioned  by  their  wrongful  cUdm,  and 
the  costs  of  making  Mr.  Newton  a  Defendant. 

Mr.  Turner y  in  reply. 

The  Master  of  the  Eolls. 

This  case  appears  to  me  very  simple  in  its  drcum- 
stances. 

In  1832,  Sir  Robert  Ricketts^  being  desirous  of  making 
a  settlement  on  his  daughter  Mrs.  Newton,  caused  a  sum 
of  2000Z.  to  be  invested  in  the  purchase  of  2 1 97/.  1 6^.  Oi, 
3^  per  cent,  reduced  annuities,  which  was  transferred  into 
the  names  of  the  two  trustees.  The  investment  was  made 
on  the  I5th  of  June  1832,  a  fortnight  before  the  exe- 
cution of  the  deed  of  trust,  which  was  dated  on  the  30th 
of  June.  It  is  now  admitted,  that  Sir  R.  Ricketts  pro- 
ceeded on  the  erroneous  supposition,  that  after  the  deed 
was  executed,  it  could  be  put  an  end  to  by  his  single 
will.  That  was  an  error,  for  it  was  a  binding  settlement, 
and  could  not  be  thus  revoked  or  altered.  The  settle- 
ment of  1832  provided,  that,  on  the  death  of  Sir  Robert 
RickettSy  the  income  should  immediately  be  payable  to 
Mrs.  Newton  for  life,  and  there  were  subsequent  pro- 
visions for  her  children.  In  1840,  the  second  deed  was 
executed,  and  the  question  which  arises  on  this  deed,  as 
to  the  substitution  or  variation,  is,  whether  the  par- 
ticular fund  is  or  not  the  same  fund  as  that  which  was 
"the  subject  of  the  first  deed. 

Now  the  deed  of  1840  contains  only  one  recital,  viz. 
that  Sir  Robert  Ricketts  had  laid  out  and  invested  the 
sum  of  2000/.  sterling  in  the  purchase  of  2197/.  16«.  Od., 

3^  per 
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3^  per  cent,  annuities  in  the  names  of  Askew  and  Stra-        1848. 

fard.    That  is  most  literally  the  very  thing  he  had  pre* 

Tiouslydone  on  the  15th  of  June  1832 ;  and  it  is  proved, 

that  there  was  no  other  sum  standing  in  the  names  of 

diese  trustees  in  that  stock.     Is  it  or  is  it  not  the  same 

sum  of  stock  ?    It  is  impossible  for  me  to  doubt  that 

it  is  the  same  identical  stock.   What,  then,  are  the  legal 

obligations  which  arise?    The  case  is  argued  thus:  — 

The  deed  of  1840  interposed  a  life  interest  between 

that  of  Sir  Bdbert  Ricketts  and  that  of  Mrs.  Newtouy  and 

it  either  operated  on  the  fund  which  was  the  subject  of 

the  deed  of  1832,  or  it  did  not.     If  it  operated  on  that 

Aind,  then,  by  this  act  of  the  settlor,  the  trust  fund, 

which  ought  to  have  remained  subject  to  the  trusts  of 

^  deed  of  1832,  was  withdrawn,  and  it  ought  to  be 

applied  out  of  his  assets.     This  is  not  an  imfair  argu- 

^'^coty  but  for  the  purpose  of  excluding  Lady  Ricketts 

"^  whole  argument  has  been,  that  it  did  not  operate  on 

^^  and  I  am  clearly  of  that  opinion. 

l£  then  the  deed  of  1840  did  not  so  operate,  what 

«fect  had  it  independently  of  the  deed  of  1832  ?    The 

*®^tlor,  by  the  deed  of  1840,  tried  to  alter  the  trusts  of 

^"^  deed  of  1832 ;  he  failed,  because  he  had  no  power 

^  alter  them,  and  the  consequence  seems  to  be,  that  the 

"^©d  of  1840  becomes  inoperative,  and  fails  altogether ; 

^  ^  the  same  thing  as  if  a  person  settled  particular 

<^t;tels  on  one  for  life  with  remainders  over,  and  by  a 

B^l)6equent  deed  attempted  to  give  a  life  interest  in 

^^xn  to  some  one  else.     Here  the  subject  of  the  two 

Battlements  is  one  and  the  same  fund ;  the  trusts  have 

Wn  fixed  by  the  first  deed,  and  cannot  be  altered ; 

^  eeoond  deed  attempts  to  affect  this  particular  fimdi 

ai^d  nothing  else,  and  I  apprehend  that  no  damages 

coiild  be  recovered  at  law  on  the  second  deed. 

X  4  I  am 
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I  am,  therefore,  of  opinion,  first,  that  the  stock  in- 
tended to  be  settled  is  the  same ;  secondly,  that  the 
trusts  of  the  deed  of  1832  could  not  be  revoked  or 
altered  by  the  deed  of  1840;  and,  thirdly,  that  the 
second  deed  gave  no  right  against  the  assets  of  the 
settlor.  Therefore  to  the  extent  only  of  the  first  deed, 
the  Plaintiffs  are  entitled  to  have  a  decree. 


Next  as  to  the  question  of  costs.  I  do  not  think 
that  there  can  be  any  doubt  about  them.  It  is  to  be 
regretted  that  the  trustees  adopted  the  course  they  did  in 
this  case.  I  must  take  the  case  as  it  stands.  Sir  Robert 
RickettSy  in  his  lifetime,  appears  to  have  been  under  a 
mistake  as  to  his  power  of  revoking  the  first  deed,  and 
the  trustees,  after  his  death,  adhered  so  firmly  to  this 
mistaken  notion,  that  they  not  only  acted  on  the  se- 
cond deed,  but  refused  all  explanation  which  they 
were  bound  to  furnish  to  the  parties  interested.  The 
correspondence  shews  that  the  trustees  did  not,  in  this 
respect,  perform  their  duty  as  they  ought  to  their  ccsttds 
que  trust  The  filing  of  the  bill  became  absolutely 
necessary;  for  the  Plaintiffs  could  have  no  relief^  ex- 
cept by  means  of  a  Court  of  Equity ;  and,  though,  by 
the  bill,  they  claimed  more  than  they  were  entitled 
to,  yet,  the  circumstances  were  such,  that  their  sus- 
picions were  naturally  raised ;  and  I  do  not  think  that 
this  claim  has  made  any  considerable  addition  to  the 
costs.     The  Defendants  must  pay  the  costs  of  the  suit. 


As  to  Mr.  NewtoHy  he  could  not,  by  the  rule  of  the 
Court,  have  been  made  a  co-Plaintifi^  and  was  made  a 
Defendant.  His  costs  were  therefore  necessarily  in- 
curred in  obtaining  relief;  and  they  must  be  paid  by 
the  Plaintiffs,  and  added  to  their  costs. 


CASES  IN  CHANCERY.  163 

1848. 


LEWIS  V.  BALDWIN.  i»%5.i2.25. 

^r'HIS  bill  was  filed  on  the  12th  of  March  1847,  by  a  bUl  was 
-■■    the  Plaintifi*  Leuns,  on  behalf  of  himself  and  all  fije<?  ^f  ^^^ 
other  the  shareholders  in  **  the  Midland  Great  Western  behalf  of  the 
HaUway  Company  of  Ireland  "  except  the  Defendants,  '^^^Jl^J^  j^ 
against  the  Company,  and  the  fifteen  Directors,  insist-  Railway  Com- 
ing on  the  invalidity  of  an  amalgamation  with  another  fift^dfrl^*. 

Irish  Railway  Company.  ore,  fourteen 

of  whom  were 
resident  in 
The  subscription  contract  was  signed  by  203  per-  Ireland.^  An 

sons,  of  whom  102  were   resident  in  England,  94  in  discharge  an 

Irelandj  and  9  in  Scotland.  ?rder  giving 

leave  to  serve 
the  Company 

Of  the  fifteen  Directors  made  Defendants,  one  alone  ^     *  ""J*" 

'  ^  poena  m  /rr- 

^aa  resident  in  England,  the  remainder  were  resident  land  was  re- 

"^  Ireland.     The  railway  was  Irish,  and  had  been  com-  ^^^  except 

pleted  and  opened  for  thirty-six  miles.     The  Directors  the  Company 

"cld  their  meetings,  and  their  offices,  books,  &c.  were  appwi^^  ^ 

"^  Ireland. 

On  the  12th  of  January  1848,  an  order  was  made 
^der  the  33d  General  Order  of  May  1843  (a),  giving 
"b^rty  to  serve  the  Company  with  a  subpoena  in  Ire- 
^^^d.  All  the  other  Defendants,  except  the  Company, 
"^^  appeared;  but  the  Company  now  moved  to  dis- 
^^*^«tt^ge  the  order  of  the  12th  of  January  1848. 

^(r.  Goldsmid,  in  support  of  the  motion. 

Mr.  James  Anderson  objected  that  they  could  not  be 
1^«ard,  not  having  appeared. 

Mr. 

(a)  Ordines  Can,  297. 
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Mr.  Goldsmid  cited  Davidson  v.  The  Marchioness  of 
Hastings  {a)y  Johnson  v.  Barnes  (b)y  and  undertook  to 
enter  a  conditional  appearance  with  the  Kegistrar. 

The  Masteb  of  the  RoLLS^  on  this  undertaking,  di- 
rected the  motion  to  stand  over  for  such  appearance  to 
be  entered. 


May  12.  ^"^^  Conditional  appearance  having  been  entered, 

Mr.  Goldsmid  now  renewed  his  motion.     He  argued, 
in  effect,  as  foUows :  —  This  is  an  attempt  to  shift  the 
*  jurisdiction,  and  to  transfer  from  Ireland  to  England 

a  cause  properly  cognisable  by  the  Court  of  Chancery 
in  Ireland,  The  corporation  is  permanently  established 
in  Irelandy  the  locality  of  the  railway  is  in  Ireland^  four- 
teen out  of  fifteen  of  the  Directors  are  there  resident, 
and  their  officers,  books,  and  offices  are  there.  It  would 
unquestionably  be  more  convenient,  that  the  litigation 
should  go  on  there  than  in  England. 


The  33rd  Order  does  not  give  to  a  Plaintiff  any 
right  to  the  order  ex  debito  justiticB,  but  it  is  discre- 
tionary only.  The  language  "  may  order "  is  permis- 
sive. Such  was  the  opinion  of  Vice- Chancellor  Wigram 
in  Whitmore  v.  Bgan  (c) :  he  says,  "  The  Order  does 
not  give  the  Plaintiff  a  right  to  call  upon  the  Court, 
in  all  cases,  to  order  service  of  the  subpama  abroad, 
but  it  gives  the  Court  power  to  do  so,  in  exercise 
of  a  sound  discretion,  according  to  the  circumstances 
of  the  case."   And  "  he  thought  the  power  of  the  Court 

to 


(a)  2  Keen,  509. 
lb)  iDe  G.4r  S.  129. ;  and 
Mackreth  v.  NkhoUoriy   19 


Ves.  367.;  Menzies  v.  Rodriguetg 
I  Price,  92. 
(c)  4:  Hare,  pp.  617,  618. 
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to    diiect  secvice  abroad    should  be    exercised  with        1848. 

gretki  drcumspection.'^     Apply  the  rule  of  discretion  to 

this  case,  and  it  will  appear  that  convenience  requires 

that  this  matter  should  be  litigated  in  Ireland.     Test 

it  Ijy  a  oonverse  case,  and  suppose  a  person  resident  in 

jH^^land  were  to  file  his  bill  in  the  Irish  Chancery  to 

s^'fctle  the  disputes  of  an  EngUsh  railway,  would  such 

a.   proceeding  be  allowed  ? 

^Ehe  object  of  the  33rd  Order  was  to  prevent  a  failure 
justice,  where,  in  a  suit  relating  to  a  matter  properly 
subject  of  EngUsh  jurisdiction,  one  of  the  parties 
bc^j^qpened  to  be,  or  wilfully  to  go,  abroad.     It  was  not 
L-t^^nded  to  attract  to  England  the  determination  (^ 
disputes. 


^tix.  Turner  and  Mr.  James  Anderson^  contrh.     This 

xiot  exclusively  an  Irish  imdertaking.     The  Company 

formed  in  England^  the  prospectus  was  English^ 

there  was  an  English  office,  the  contract  was  English^ 

Ax^d  to  be  determined  by  the  English  law,   and  the 

^mds,  which  the  bill  seeks  to  prevent  the  Directors 

'''^^sapplying,  were  piud  into  Masterman^^  bank  here. 

^he  transaction  has  altogether  an  English  complexion. 

-^e  residences  of  the  Defendants  are  not  alone  to  be 

^^^idered ;  that  of  the  subscribers,  102  of  whom  are 

"^ing  in  Englandy  is  to  be  regarded  in  judging  of  the 

^Hvenience  of  suing  here  or  in  Dublin. 

A.11  the  Defendants,  except  the  Corporation,  have  ap- 

P^^i^^ed,  and  submitted  to  the  jurisdiction;  and  it  would 

"^  improper  to  stop  this  suit  for  the  sake  of  one  of 

™^  Defendants.     If  the  Plaintiff  be  driven  to  sue  in 

vrtlandy  then  he  will  be  unable  to  serve  the  Directors 

'Who  are  in  England,  five  of  whom  have  been  served  here. 


The 
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The  order  is  not  wrong ;  and  the  objection  ought  to 
be  postponed,  until  the  Court  is  better  acquainted  with 
the  circumstances  of  the  case. 

Mr.  Goldsmid,  in  reply.  The  service  of  the  four 
Directors  in  England  was  merely  accidental.  It  is 
sworn  that  then-  residence  is  in  Ireland. 

The  Master  of  the  Rolls.  I  will  consider  the 
case.  I  have  doubts,  whether  the  motion  ought  to  be 
made  now  or  after  answer,  for  nothing  can  be  more 
inconvenient  than  to  have  to  consider,  whether  a  suit 
can  be  more  conveniently  prosecuted  here  or  else- 
where, without  having  before  the  Court  the  facts 
necessary  for  the  decision.  If  the  answers  were  in, 
I  should  know  what  is  in  issue,  which  I  cannot  from 
the  bill  alone. 

The  point  is  of  great  importance.  I  do  not  think, 
that,  under  colour  of  this  General  Order,  a  Plaintiff 
would  be  allowed  to  shift  a  case  from^  the  Irish  to  the 
English  Court  of  Chancery ;  but  if  fifteen  directors 
have  appeared  without  objection,  and  submitted  to  the 
jurisdiction,  it  would  be  frivolous  to  say,  that  one  De- 
fendant may  shift  the  case  back  to  Ireland. 


May  25.        -      The  MASTER  of  the  ROLLS. 

This  is  a  motion  to  discharge  an  order  dated  the  12th 
day  of  January  last,  whereby  it  was  ordered,  that 
the  Plaintiff  might  be  at  liberty  to  sue  out  a  writ  of 
subpoena  for  the  Defendant,  the  Midland  Great  Western 
Railway  Company  of  Ireland^  and  other  parties  therein 

named. 
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named>  to    appear    to    and    answer    the  Plaintiff's 
amended  bill. 

The  bill  seeks  accounts  and  relief,  agfdnst  the  mem- 
bers of  the  Provisional  Committee  of  an  extensive 
Company  in  the  bill  mentioned. 

The  Company  is  stated  to  have  been  projected  by 
OharUs  Barry  Baldwin^  who  is  described  as  resident 
la  ^tfiglandy  and  Daniel  Desmond,  who  is  described  as 
resident  in  Ireland.  The  subscription  contract  or  deed 
M  said  to  have  been  signed  by  205  persons,  of  whom 
lOS  are  resident  mEnglandy  94  in  Ireland,  and  9  in 
^c€>eland. 


1848. 


Lewis 
Baldwih. 


IS 


e  bill  is  filed  by  the  Plaintiff  on  the  behalf  of 
elf  and  all  other  the  shareholders  in  the  Company, 
the  Defendants.  The  Defendants,  including 
Company,  are  sixteen  in  number,  of  whom  oiie  only 
^ciid  to  be  usually  resident  in  England ;  but  all  the 
ndants,  except  the  Company,  have  appeared,  and 
Question  respecting  them  is  now  raised. 


^1^5 


e  Company,  the  Midland  Great  Western  Railway 
tpany  of  Ireland,  moves  to  discharge  the  order  by 
the  Plaintiff  had  leave  to  serve    them  with 


is  not  alleged,  that  the  order  was  irregularly  or 

_  ^^roperly  made ;  but  it  is  argued,  that  although  the 

^^^"ts  of  the  case  may  be   such,  as  to  authorize  the 

^^^v^rt  to  allow  the  Plaintiff  to  serve  a  Defendant  re- 

^^^nt  abroad  with  a  subpoena,  to  appear,  and  answer 

^  ^ill,  yet,  that  a  Plaintiff  is  not  entitled,  as  of  right, 

^o    Iiave  such  an  order  granted,  or  to  sustain  it  when 

^E^Tited.     It  is  said  to  be  at  the  discretion  of  the  Court 

to 
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Lewis 

V, 

Baldwin. 


to  grant  or  sustain  it,  according  to  the  circumeitances 
of  each  particular  case^  and  that  after  the  order  has 
been  made^  the  Defendant,  by  motion  or  otherwise, 
adducing  circumstances  sufficient  to  shew  that  the  phH 
secution  of  the  suit  against  him  in  this  Court  would 
not,  on  the  whole,  be  convenient  for  the  due  admini* 
stration  of  justice  in  the  particular  case,  is  entitled  to 
have  the  order  discharged. 


In  the  affidavit  which  has  been  filed  in  support  of 
the  motion,  it  is  stated,  that  of  fifteen  persons  who 
are  Defendants  in  the  cause,  fourteen  are  resident  in 
Ireland;  that  the  Railway  for  which  the  Company  was 
formed  is,  as  to  thirty-six  miles,  open  for  traffic,  and  as 
to  the  remainder  of  the  line,  is  being  prosecuted  with 
vigour ;  that  the  Durectors  hold  theur  meetings  in  Ire- 
land,  where  the  officers  of  the  Company  reside ;  that  it 
would  be  inconvenient  to  remove  their  books  and 
papers  to  this  country  ;  and  that  the  objects  for  which 
the  Company  was  framed  relate  exclusively  to  Ireland. 


Without  making  any  observation  on  the  time  or 
form  in  which  the  application  is  made,  I  am  of  opinion, 
that  the  statements  in  the  affidavit  are  not  sufficient  to 
support  the  motion.  I  look  no  further  into  the  metits 
of  the  case,  or  into  the  nature  of  the  relief  sought^ 
than  to  see  that  there  is  an  alleged  contract  between 
the  Plaintiff  and  persons  on  whose  behalf  he  sues  who 
are  here,  and  at  least  one  Defendant  who  is  usually 
resident  here,  besides  several  others,  who,  being  in  /re- 
landy  have  appeared.  The  rights  of  parties,  who,  as  to 
some  of  them,  are  properly  or  exclusively  subject  to 
the  jurisdiction,  and  who,  as  to  others  of  them,  submit 
to  it,  cannot,  it  is  said,  be  determined  without  the 
appearance  of  the  Company,  now  objecting  to  appear. 
And,  under  the  circumstances,  it  appears  to  me,  that  the 

Company 
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Company  ought  to  appear,  or  subnut  to  the  ordinary 
oonaequences  of  not  appearing. 

I  say  notlung,  and  anticipate  nothing,  as  to  any 
defence  which  the  Company  may  have,  or  think  proper 
to  make,  in  the  usual  course  after  appearance.  If  any 
inconveniences  should  arise  in  the  prosecution  of  the 
canse,  they  must  be  dealt  with  as  they  arise.  But  I 
am  of  opinion,  that  the  order  in  question  ought  not  to 
be  discharged. 
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WAKD  V.  WAKD. 


May  5.  30. 


'h^ElS  cause  had  been  set  down,  and  came  on  for  After  a  cause 
hearing  in  1843,  when  it  was  found  defective  for  the  paper  for 
^*^t;  of  parties,  and  stood  over  with  leave  to  amend.  ^.f^'S^!  ^?5.®^ 

rpw  .  r  '  ,  the  Plaintiffs. 

•^0x3  was  done,  but  before  it  had  been  again  set  down,  became  bank- 
^^    l>^came  defective  by  the  bankruptcy  of  one  of  the  I!!!5!' ^o„*" 
-■^^^ixitiffiu   On  the  23rd  of  June  1845,  an  order  was  made  made,  that  the 
^lH>xx  the  remaining  Pkdntiffs,  that  they  should  file  a  should  file  a 
®^Pplemental  bill  in  ten  days,  or  in  default  thereof  that  suoplemental 

^^  liill  should  be  dismissed,  (a)  days,  or  in  de- 

fault that  the 

^I^e   supplemental  bill   was  filed   within  the  time  stand  dis- 

*8^iii8t  the  assignees ;  but  no  subpoena  was  served,  and  "^' j^^  ^® 

^^  pxt>ceeding  of  any  kind  taken  on  it  biU  was  filed» 

AftAf  but  no  process 
-*^^^*^  wassenredor 
{a)  See  8  Jtfowm,  p.  398.  other  proceed- 

ing taken. 
^  .  Held  that  the 

^•aiotiff*  was  bound  to  prosmite  as  well  as  file  the  supplemental  biU,  and  after  a 
<A^ay  of  three  years,  the  original  bill  was,*  on  motion,  dismissed  with  costs.     Held» 
*^<>  that  the  Defendant,  not  havine  appeared  in  the  supplemental  suit,  could  not 
^*^^^e  to  dismiss 'it,  and  that  one  Deienoant  could  not  move,  to  dismiss  as  against  his 
'^t^efendants. 
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After  a  delay  of  nearly  three  years^  the  Defendants 
to  the  original  bill  moved  to  dismiss  both  the  original 
and  supplemental  bill  as  against  all  the  Defendants, 
with  costs* 


Mr.  Selwyriy  in  support  of  the  motion^  insisted  that 
the  Plaintiffs  had  not  substantially  complied  with  the 
exigency  of  the  order  of  the  23rd  of  June  1845,  and 
that  the  Defendants  ought^  after  the  great  delay  which 
had  occurred^  to  be  relieved  from  these  proceedings,  by 
having  the  bills  dismissed  with  costs. 

Mr.  Taylor^  contra^  contended  that  the  motion  to 
dismiss  for  want  of  prosecution  was  irregular  after  suJh 
poena  to  hear  judgment ;  secondly,  that  the  Defendants 
could  not  move  to  dismiss  the  supplemental  bill,  they 
not  having  appeared ;  and,  thirdly,  that  one  Defendant 
could  not  move  to  dismiss  a  bill  as  against  a  co-De- 
fendant. 

Mr.  fV.  H.  Bennett  for  the  assignees. 
Mr.  Selwyn^  in  reply. 


May  30.  ^'^  MASTER  of  the  RoLLS. 

This  was  a  motion  made  to  dismiss  a  bill  under  these 
circumstances :  —  After  great  delay,  and  several  mo- 
tions to  dismiss  for  want  of  prosecution,  on  the  occa- 
sions of  which  the  Plaintiffs  appear  to  have  received 
considerable  indulgence,  the  suit  became  defective  by 
reason  of  the  bankruptcy  of  one  of  the  Plaintiffs.  On 
the  23rd  of  June  1845,  an  order  was  made  upon  tlie 
remaining  Plaintiffs,  that  they  should  file  a  supple- 
mental 


CASES  IN  CHANCERY.  161 

mental  biU  in  ten  days,  or  in  default,  thereof,  that  the        1848. 
bill  should  be  dismissed  with  costs.  ^, 

It  18  now  stated,  that  a  supplemental  bill  was  accord-        Ward. 

inglj  filed  on  the  2d  of  July  1845,  but  that  no  process 

"was  issued  upon  it;  and  no  proceeding  of  any  kind 

Having  taken  place,   this  motion  is  now  made.     The 

Plaintiff  alleges,  that  in  the  year  1843,  the  cause  was  set 

down  and  brought  on  for  hearing,  when  it  appeared  to 

be  defective  for  want  of  parties  and  stood  over,  with 

leave,  at  that  time,  to  take  the  proper  steps  to  supply 

tbe  defect,  and  that  amendments  were  afterwards,  and 

hefoie  June  1845,  made,  to  supply  the  defect     The 

^Q8e  was  not  afterwards  set  down,  but  having  been 

<^ce  set  down,  the  Plidntiff  argues,  that  it  cannot  be 

now  dismissed  on  motion. 


If  there  were  any  weight  in  this  objection,  an  ap- 
FCation  ought  to  have  been  made  to  discharge  the  order 
of  the  23rd  of  June  1845,  which  is  still  in  force  and 
^^I'^cts  the  bill  to  be  dismissed  with  costs,  in  default  of 
^^x^  a  supplemental  bill  in  ten  days. 

^I^lien  it  is  said,  that  a  supplemental  bill  was  filed 
within  the  time,  but  that  no  subpana  to  appear  and 
UAwer  was  ever  served.     As  the  bill  was  not  followed 
up  \>y  any  [process,  as  there  was  no  subpcenOf  no  duty 
m  respect  of  it  was  imposed  on  the  Defendant,  and  I 
Cttinot  consider  that  the  bill- was  effectually  filed  for 
the  purpose  of  making  good  the  defect  which   had 
<w»rred.   The  Plaintiff  was,  I  think,  bound  to  prosecute 
^  supplemental  suit,  as  well  as  to  file  a  supplemental 
ML    Any  other  construction  of  the  order  would  make 
it  a  mere  mockery,  and  I  am  of  opinion,  that  the  Plain- 
tiff has  not  now,  at  the  end  of  nearly  three  years,  done 
tittt,  which  under  the  order  it  was  his  duty  to  do,  in 
O'der  to  avcnd  the  dismissal  of  the  bill. 
Vol.  XI.  M  There 
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There  being  no  process  served  by  the  Plaintiff,  and 
no  appearance  entered  by  the  Defendant^  I  think  that 
the  Defendant  has  no  right  to  ask  for  any  order  in  the 
supplemental  suit ;  but  in  the  original  and  supplemental 
suit^  he  is  entitled  to  the  benefit  of  the  order  of  the 
23rd  of  JuTie  1845^  in  the  same  manner  as  if  no  sup- 
plemental bUl  had  been  filed^  and  that  an  order  should 
now  be  made  to  dismiss  the  bill  with  costs  as  against 
him. 


I  think  that  he  has  no  right  to  ask  to  have  the  bill 
dismissed  as  against  other  Defendants.  More  is  asked 
than  the  party  moving  is  entitled  to. 

No  costs  of  this  motion  as  against  the  Plaintiff,  but 
the  Defendant  to  pay  the  costs  of  the  other  Defendants 
who  are  brought  here  by  his  notice,  and  in  respect  of 
whom  no  order  can  be  made. 


June  8. 


BROWN  V.  LEE. 


The  first  ap- 
plication for 
time  to  answer 
is  not  of 
course,  but 
must  (unless 
the  facts  be 
admitted  by 
the  Plaintiff) 
be  supported 
by  affidavit 
shewing  suf- 
ficient cause 
and  due  dili- 
gence. 


A  MOTION  was  made  to  discharge  an  order  of  the 
-^^-  Master^  giving  a  Defendant  a  month's  further 
time  to  answer.  The  motion  was  grounded  on  the 
allied  insufficiency  of  the  affidavit.  In  the  course 
of  the  argument^  it  was  stated^  that  the  Masters  con- 
sidered that  the  first  application  for  time  to  answer 
was  of  course^  and  did  not  require  to  be  supported  by 
affidavit. 

Mr.  TwnMT  and  Mr.  Elderton,  for  the  motion. 


Mr. 
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ICr.  RaupeU^iA  Mr.  Dickinson^  contrh.  1848. 


lb.  Turner^  in  reply. 

The  Master  of  the  Bolls. 

It  has  been  said,  that  the  Masters  are  of  opinion 
tbftt  the  first  application  for  time  to  answer  is  of  course, 
tod  does  not  require  to  be  supported  by  affidavit.     I 
am  ci  a  contrary  opinion.     By  the  General  Order  (a), 
the  Master  may  allow  further  time  to  answer  to  a  De- 
fendant ''  using  due  diligence,"  and  *^  on  sufficient  cause 
b^ng  shewn."    If  the  facts  are  not  disputed  by  the 
PlaintiflT,  there  is  no  occasion  for  an  affidavit,  but  by  the 
mere  silence  of  the  Plaintiff  a  *^  sufficient  cause  "  is  not 
^  shewn"  by  the  Defendant.    It  is  probable  that  more 
laadty  has  prevailed  in  this  matter  than  the  Greneral 
OideiB  intended,  and,  if  so,  the  practice  ought  to  be 
onrecfced. 

(a)  18th  Order  of  May  1845.     Ordines  Can.  292. 


In  re  HALSALL. 


Brown 
Lee. 


June  16. 


JjABMAN,  bdng   considerably  indebted    to  his  Order  for  tax- 
-^  aoUdtor  HahaU,  took  the  benefit  of  the  Insol-  ation,obtained 

'  ^  by  an  Insol- 

veat  Debtors'  Act  and  was  discharged,  and  included  vent  Debtor, 
tlu.debtmhi3  8chedule.  lu'Scled 

prior  to  his 

Ir  January  1848,  he  applied  for,  and  obtained  an  disdian^' 

order  of  couxse  for  the  taxation  of  his  solicitor's  bill  o    ^^^  ^^^' 

O08t& 


Ifr.  Turner  now  moved  to  discharge  it. 

M2  Mr. 
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1848.  Mr.  Folleti,  contra. 


In  vc 

Halsux.  The  Master  of //t«  Kolls.    I  must  discharge  this 

order  with  costs.  The  Insolvent  puts  this  debt  in  his 
schedule,  and  then  comes  to  interfere  with  that  which 
is  the  proper  duty  of  his  Assignees.  It  has  been 
formally  decided,  that  an  Insolvent  cannot  maintain  a 
bin  respecting  his  assets;  neither  can  he  interfere  in 
this  way.     I  must  discharge  the  order  with  costs. 


June  24.  NEWTON  v.  RICKETTS.' 

Where  the  TN  this  case,  the  Defendants  gave  notice  to  dismiss 

to  an^order  ^^  ^^  ^^^  Want  of  prosecution;  but  before  the 

for  which  he  motion  was  heard,  the  Plaintiffs  filed  a  replication,  and 

notice  of  ^  ^^^7  ^^^9  though  it  was  not  proved,  tendered  the 

motion  is  in-  costs  which  they  insisted  had  been  incurred  up  to  that 
tercepted  by  a     .  .  .  * 

step  taken  by  time ;  it  was,  however,  admitted,  that  no  tender  had  been 
his  adversary,   made  of  the  costs  of  the  briefs  of  counsel.   The  Defend- 

tie  IS  entitled 

to  his  costs ;     ants  brought  on  the  motion. 

but  he  should 
not  brin^  on 

the  motion,  if  Mr.  Roupell  and  Mr.  T.  H.  Hally  in  support  of  the 
incurred  are  motion,  argued,  that  as  the  Defendants  were  right  when 
tendered.  they  gave  notice  of  motion,  they  were  entitled  to  the 

whole  costs  incurred  in  the  proceeding.     They  said 

there  had  been  no  tender  of  costs. 


Mr.  Newton^  contrd,  argued,  first,  that  the  Defendants 
were  not  entitled  to  any  costs ;  Reynolds  v.  Nelson  (a) ; 
and,  secondly,  that  at  any  rate,  the  Plaintifis  were  not 

bound 

{a)  &  Maddqck,  eQ. 
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bound  to  pay  the  costs  of  the  briefs  for  the  motion^        1848. 

Hrbich  had  not,  as  he  insisted,  been  delivered  till  after      T?^^^^^ 

.  .  .     .  Nkwton 

notioe  had  been  given  of  filing  the  replication.  v. 

RlCKETTll. 

The  Masteb  of  the  BoLLS. 

There  is  an  established  rule  of  the  Court  from  which 
r    liave  no  right  and  no  disposition  to  deviate,  that  if  a 
pcuty  giving  notice  of  motion  is,  at  the  time,  in  such 
!k     atuation  as  to  be  entitled  to  the  order  he  asks,  and 
l>^fbre  the  hearing  of  the  motion,  an  act  is  done  by 
His  opponent,  which  intercepts  or  defeats  his  right  to 
the  order,   the  party  giving  the    notice,   though  he 
csuinot  have  the  order,  is  entitled  to  the  costs  which 
haTe  been  occasioned.     I  think  that,  under  the  cir- 
cmnstances,  this  motion  was  regularly  given  at  the 
time;  and  if,  after  notice  of  the  replication,  when  it 
was  known  that  the  order  could  not  be  made,   the 
Plamtiffs  had  tendered  the  costs  which  had  been  then 
inciurred,  it  would  have   been  improper  for  the  De- 
fendants to  bring  on  the  motion,  and  they  would  not 
have  been  allowed  the  subsequent  costs.     If  the  facts 
ue  disputed,  the  motion  must  stand  over  for  evidence. 


VAUGHAN  V.  ROGERS.  Jf^y  6.  is. 

THIS  was  a  bill  of  foreclosure.    The  Defendants,  Motion  to  dia- 
ry.        j«/»  •:!     J.   •      n        J  J   pense  with 

Hams  and  wife,  were  resident  m  Canada^  and  \^^\^^  on  a 
^liriderable  difficulty  was    incurred  in  serving  them.  Defendant 
11^  never  appeared,  or  appointed  any  solicitor  to  ap-  appeared,  of  a 
P^  for  them.    By  the  decree,  dated  the  6th  of  March  ^^Py  o*'a  ^e- 

1  fi J  o  •  cree  taken  pro 

^^»  the  bill  was  ordered  to  be  taken  pro  confesso,  confeuo^^jid 
•*rt  the  usual  accounts  and  foreclosure  ordered.  p!^L^!!i% 

M  3  Mr.   in  the  8ui^ 

refused. 
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Mr.  Stinton  now  moved,  under  the  86ih  Order  of 
May  1845(a),  for  an  order  to  dispense  with  service  of 
an  office  copy  of  the  decree,  and  all  other  proceedings 
in  the  suit.  He  grounded  his  application  on  the 
expense  and  difficulty  the  Plaintiff  would  be  pat  to  by 
such  service. 


The  Master  of  the  Bolls  doubted  whether  such 
an  order  could  be  made,  and  said  he  would  conmder 
the  point. 


Jufy  la  The  Master  of  the  Bolls. 

A  motion  was  made,  as  it  is  said,  under  the  86ih 
Order  of  May  1845  (a),  for  an  order  to  dispense  with 
service  of  a  copy  of  a  decree  founded  on  a  bill  taken 
pro  confesso,  and  of  all  other  proceedings  in  the  sut 
upon  the  Defendants,  Harris  and  wife. 

The  bill  is  a  bill  of  foreclosure.  The  decree  is 
dated  the  6th  of  March  1848,  and  after  ordering  and 
decreeing  the  bill  to  be  taken  pro  confesso,  directs  the 
accounts  usual  in  such  cases  to  be  taken ;  and  orders 
payment  or  foreclosure  in  the  usual  manner. 

The  Defendants  were ,  and  are  resident  in  West 
Canada.  Considerable  difficulty  was  found  in  serving 
them  with  subpoena  to  answer  the  bill;  they  never 
appeared  or  appointed  any  solicitor  to  act  for  them, 
and  therefore,  under  Order  83  (6),  the  decree  is  not 
absolute. 


The 


(a)  Ordmes  Can.Sl5. 


(h)  Ibid.  314. 


Rogers. 
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The  86tli  Order  (a),  which  is  supposed  to  jostify  the        1848. 
appIicatioD,  directs,    that    unless  the  Court  dispenses      T^^^^^ 
wi'tli  it,  a  copy  of  the  decree  is  to  be  served  on  the  v. 

Defendant  or  his  solicitor.  And  Order  90  (a)  provides 
fair  the  times  when  the  Court  may  order  the  decree  to 
be  made  absolute :  one  is  after  the  expiration  of  three 
yetftrs  finom  the  date  of  the  decree,  where  a  Defendant 
bas  not  been  served  with  a  copy  thereof. 

The  Court  ha^g  power  to  dispense  with  the  service 

of  the  decree,  the  Plaintiff  asks,  that  such  service  may 

\)e  dispensed  with  in  this  case,  not  on  the  ground  that 

&e  Defendants  cannot  be  served,  or  <m  the  ground  that 

Bome  act  is  now  to  be  done,  in  respect  of  which  the 

service  ought  to  be  dispensed  with,  but  on  the  grounds 

HuKt  the  service  would  be  difficult  and  expensive,  and 

ihattbe  Plaintiff  desires  to  be  freed,  {nrospectively,  firom 

fte  obligation  of  serving. 

It  is  obvious,  that  if  I  were  to  make  the  order  whidi 
18  asked,  and  the  Defendants  were  immediately  after- 
wards to  return  to  this  ootmtry,  I  should  release  the 
Pbuntiff  from  the  obligation  of  serving  them. 

Bot  I  am  of  opinion  that  I  have  no  authority  to 
inake  any  such  prospective  order. 

^  Plaintiff  ought  to  serve  the  Defendants  as  di«- 
'^^  by  the  order.  If  they  cannot,  or  for  any  reason 
^  iiot,  they  may  apply  at  the  end  of  three  years,  and 
tiien  ask  for  an  order  to  make  the  decree  absolute,  and 
^  Court  being  satisfied  with  the  reasons  for  non- 
^^'^^loe,  may  then  dispense  with  the  service,  and- order 
TO  decree  to  be  made  absolute. 

(a)  Or^nei  Can.  315.  (b)  Ibid.  317. 

M4 
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1847. 


July  87.  HEMING  t».  ARCHER  • 

Nov.  Id,  I6« 

rwiHIS  case^  which  h^  been  several  times  before  the 
-^  Court  (a),  haying  been  transferred  to  the  other 
branch  of  the  Court,  it  was  referred  to  the  Master  [to 
inquire  whether  it  would  be  for  the  benefit  of  the  par- 
ties that  an  Act  of  Parliament  should  be  obtained ;  and 
on  the  Master  finding  that  it  would  be  proper,  the 
cause  came  before  Sir  J.  L.  Knight  Brwe,  who  sug- 
gested whether  this  point  had.  not  been  overlooked^  viz. 
that  the  purchaser,  being  a  party  to  the  suit,  could  not 
o^ect  to  the  distribution  of  the  purchase-money  on  the 
ground  that  he  had  not  obtained  his  conveyance.  In 
consequence  of  this,  the  cause  was  retransferred  to  the 
Bolls,  and  the  point  formerly  discussed  was  again 
argued  by 

Mr.  Kindersley,  Mr.  Daniel,  Mr.  Malins,  Mr.  RotqkU, 
Mr.  Bhxam,  Mr.  Bird,  and  Mr.  Faber. 

The  Master  of  the  Bolls  suggested  that  it  would 
be  proper  to  apply  to  Parliament  for  an  Act  by  which 
the  general  law  might  be  extended,  and  made  applicable 
to  this  and  all  other  cases  of  the  like  kind,  and  the  case 
stood  over. 


The  11  &  12  Vict  c.  87.  afterwards  passed,  which 
lieved  the  parties  from  the  difficulty,  and  on  which  they 
subsequently  acted. 

(a)  7  Beav*  515.,  8  Beav.  294.,  and  9  Beav,  366. 
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1848. 


nhe  ATTORNEY-GENERAL] ».  The  CORPORA-      J"'j/  lo. 

TION  of  CHESTER 


S 


T  the  decree  made  on  the  19th  of  March  1842,  the  ^  ^^^l'  ^^ 

'  consenting  to 

Defendants  were  held  liable  for  the  rents  of  the  allow  an  ac 
ohacity  property,  and  the  Master  was  directed  to  take  ^  pTiS^^ 
iJie  accounts.     On  the  7th  of  December  1842,  a  war-  affidavit  in- 
T^BOt  was  issued  for  the  Defendants  to  put  in  their  examination, 
^samination,  but  afterwards,  by  arrangement  between  ^  "^P^^ 
tbe  Bolidtors,  the  Defendants  were  allowed  to  put  in  afterwards  iu- 
fifidavits.  instead  of  their  examination.  sisting  on 

having  an  ex- 
amination, if 

Considerable  deky  took  pkce,  and  the  Attorney-  J^eJ'^^ 
General,  being  dissatisfied  with  the  affidavits,  on  the  affidavit  be 
®th  c(May  1848  took  out  a  warrant  for  the  Defendants  ^"*^      •   ^^* 
te    bring  in  their  examination.     The  Master  declined 
<^oti<jiig  the  previous  understanding,*  and  on  the  12th 
^^    Jday  1848,  it  was  ordered  that  the    Defendants 
•fco-uld  put  in  their  examination  in  four  days,  or  in  de- 
^^^^t  that  a  sequestration  should  issue  against  them. 

Iblr.  RonpeU  and  Mr.  T.  H.  Rally  moved  to  discharge 
^^^  order. 


'.  Bbintf  contrh. 


Master  of  the  Bolls.    There  is  no^doubt  that 

^  l^^rty,  by  consenting  to  proceed  by  affidavit  does  not, 

^^    "fclie  drcumstances  require  a  more  stringent  examina- 

^^^1,  preclude  himself  from  insisting  on  it.     If  it  were 

^^^^-Herwise,  justice  would  be  defeated,  and  the  best  mode 

^    investigating  the  truth  might  be  entirely  lost.    I 

therefore 
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Attornev- 
General 

V, 

Corporation  of 
Chester. 


therefore  consider  that  the  Attorney-General  had  a 
right  to  proceed  by  examination,  at  any  time  when  it 
appeared  to  him  that  the  affidavits  were  insufficient. 
The  Master  could  not  relieve  the  Defendants  from  th^ 
obligation  to  answer.  Regard  must,  however,  be  had 
to  the  understanding  between  the  parties;  and  here 
there  seems  to  have  been  an  understanding  that  they 
should  proceed  by  affidavit.  The  course  which  ought 
to  have  been  pursued  is  this :  when  it  was  ascertained 
that  the  affidavits  were  insufficient,  notice  ought  to 
have  been  given  to  the  Defendants,  that  unless  they 
gave  a  satisfactory  account  within  a  limited  period,  the 
Attorney-General  would  proceed  against  them  in  the 
strict  and  regular  mode.  I  am  not  satisfied  ^that|th]a 
was  done. 


Juli/  19. 
Aug,  3. 

Bequest  to 
Captain  A,, 
his  wife  and 
children. 
There  were 
two  children. 
Held  that  each 
child  took  one- 
third  abso- 
lutely, and  the 
hubband  and 
wife  one-third 
between  them. 


GORDON  t;.  WHIELDON. 

Tj^LlZABETH  BREE,  by  a  codicil  dated  the  Slat 
J--^  o{  August  \S4i\f  gave  the  following  l^ades:— * 
*^To  Robert  Shank  AtchesoUy  his  wife  and  children, 
14,000/.  This  legacy  is  in  consequence  of  the  unremit- 
ting care  and  attention,  with  counsel,  of  the  siud  Robert 
Shank  Atcheson,  during  the  trials  and  troubles  of  my 
blessed  child  after  her  marriage.  To  Captain  Robert 
Gordon,  his  wife  and  children,  3000t  To  WilUam  Salt" 
welly  his  wife  and  children,  3000/.'^  The  testatrix  died 
on  the  15th  o£  March  1845. 


A  suit  {Whieldonv.  Spode)  having  been  instituted 
by  the  executors  for  the  administration  of  the  estate  of 
the  testatrix,   sums  on  account  of  the  second  of  l3ie 

abo^e 
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abo^ve  legaoies  had  been  earned  over  to  ^  the  acoount       1648. 
of  CZ2aptain  Robert  Crordon,  his  wife  wid  children.*    A      ^J^^^^ 
p6€.£tion  in  that  suit  was  presented  by  Captain  and  v. 

iSMT^  Gordon  and    their  two  children,  both  of  whom       "»">o"' 
w^'Mr>^  living  at  the  date  of  the  codicil^   and  at  the 
tin^^^  of  the  decease  of  the  testatrix,  and  one  of  whom 
W^^  an  infimt,  stating,  that  they  were  advised,  that  on 
tb^     construction  of  the  above  bequest,  they  became 
en'^itled   to  the  l^acy  as  joint-tenants,   the  parents 
bevT^  together  entitled  to  a  third,  and  each  of  the  two 
(Jbildren  to  a  third ;  and  accordingly  praying  payment 
to  the  parents  of  one  third  of  the  fimd  in  Courts  and  to 
the  adult  child  of  another  third,  and  that  the  remain^ 
ing  third  might  be  carried  to  the  separate  account  of 
the  infant. 

The  Mastsb  of  the  BoLLS,  however,  declined,  to 
dedde  the  proper  construction  of  the  bequest  upon 
petition,  and  he  directed  a  suit  to  be  instituted. 

The  bill  in  the  present  case  was  accordingly  filed  by 
the  two  children,  against  their  parents  and  the  execu- 
tors ;  praying  a  ^laration  in  accordance  with  the  alle« 
gations  of  the  petition. 

•J 

Mr.  Turner  and  Mr.  fF.  D.  Evans,  for  the  Plaintiflb. 
There  are  two  questions,  Ist.  Whether  the  parents  take 
life  interests  with  remainder  to  the  children;  or  as 
j(nnt-tenants  with  their  children,  2nd.  Supposing  they 
take  as  joint-tenants,  then  whether  Captain  Gordon  and 
his  wife  are  to  be  reckoned  as  two  persons,  or  as  one. 
The  rule  of  law  on  the  former  point,  recognised  in  Wildes 
Case  (a),  and  acted  upon  ever  since,  is,  that  if  there  is 

a  simple 

(a)  6  Rep.'ie  b 


72 


CASES  IN  CHANCERY. 


1848. 


OORDOlf 

r. 

WniELDON. 


a  Biinple  gift  to  parents  and  children,  and  there  be 
children  living  at  the  time,  the  children  take  with  their 
parents ;  but  if  there  be  no  children  living  at  the  time^ 
then  the  parents  take  for  their  lives,  with  renuunder  to 
their  children. 


[  The  Masteb  of  the  RoLLS  intimated  his  concur- 
rence in  this  view,  saying,  that  he  believed  in  all  the 
instances  in  which,  where  there  had  been  children  living 
at  the  time,  and  the  parents  had  been  held  to  take  life 
interests  with  ren^ainder  to  the  children,  the  ^fts 
had  not  been  simple,  but  had  contained  some  intima- 
tion of  an  intention  that  they  should  so  take.] 


On  the  2nd  point,  the  rule  of  law  is  stated  in  Little^ 
ton.  {a)  ''  K  a  joint  estate  be  made  of  land  to  a  hus- 
band and  wife,  and  to  a  third  person,  in  this  case 
the  husband  and  wife  have  in  law,  in  their  right,  but  the 
moiety.  And  the  cause  is,  for  that  the  husband  and 
wife  are  but  one  person  in  law."  *^  In  the  same  manner 
it  is,  where  an  estate  is  made  to  the  husband  and  wife 
and  to  two  other  men ;  in  this  case  the  husband  and 
wife  have  but  the  third  part,  and  the  other  two  men 
the  other  two  parts."  The  Anonymous  Case  reported 
in  Skinner  (6),  is  an  authority  exactly  in  point  to  the 
same  effect,  and  like  the  present,  was  the  case  of  a 
legacy :  Bricker  v.  Whatley  (c),  also  contains  a  recog- 
nition of  the  general  rule.  The  bequest  there  was,  '^  in 
equal  shares  between  the  testator's  kinsmen,  Bichard 
Bricker^  Christian  Bricker  his  sister,  and*  his  couaiD 
Stephen  Whatley  and  Hester  his  wife,  equally  to  h 
divided  among  them ;  ^  and  '^  it  being  proved  that  tb 


wi 


(a)  §  291. 

lb)  Skinner,  182.,  and  4  Vin. 
Abr.  154.  pL  10. 


(c)  1  Vernon,  233, 
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wife    was  only  of  kin  to  the  testator  and  not  the        1848. 
huaband^  the  Lord  Keeper  was  of  opinion^  that  the     ^"J^^^*^ 
husband  and  wife  should  have  but  one  third  part;  «. 

and    the  rather  for  that,  he  observed,  the  two  ands    W""*^®'*' 
in    this  devise,   viz.,   to   A.  B.  and    C.   and   fF.    his 
wife  ;  and  though  a  man  may  devise  to  ten  persons, 
and    add  an  and  betwixt  every  person's   name,   yet 
it   is   not  natural  or  usual  to  add  an  and  till  you  come 
to    the  last  person.*'   Back  v.  Andrew  (a)   is  another 
authority  in  which  the  general  rule  stated  by  Littleton 
is  recognised.     No  authorities  are  to  be  found  tending 
to  impugn  this  rule  until  the  modem  cases  of  Paine  v. 
ff^affner(b)   and   Warrington  v.   Warrington,  {c)     The 
former  is  perhaps  distinguishable  from  those  already 
cited  and  from  the  present,  inasmuch  as   the  family 
between  whom  the   question  arose  were  named  and 
described  as  "  Mr.  and  Mrs.  W.  and  children.'*     The 
Vice-chancellor  says,  *' All  parties  who  are  either  named 
or  described,  are  to  take  as  between  themselves  as  tenants 
in.  common."    His  Honor  seems,  too,  to  have  dwelt  on 
^^^i^  last  circumstance,  and  to  have  considered  himself 
^^^^orised  to  escape  from  the  effect  of  the  rule  by 
'^^Iding  that  the  parties  were  not  to  take  as  joint- 
^^^^Aots,  — a  ground  of  distinction  quite  untenable,  and 
^*^ich  was  expressly  disclaimed  by  the  Vice-Chancel- 
^*^     Wigram  in   Warrington  v.   Warrington  (c),  which 
^^^^^  his  Honor  distinguished  from  those  put  by  Lit- 
•*^^^<Mi,  in  this :  —  that  the  husband  and  wife  were  not 
P^-^^ced  first  in  the  enumeration,  as  is  done  in  Littkton^s 
^  ^^tutiations ;  and  from  Bricker  v.  Whatley,  by  noticing 
"^^^t  the  word  and  did  not  there  occur   before  the 
■^^^^M^band's  name,  to  afford  an  indication  of  his  being 
^^fc^nded  as  the  last  person  in  the  enumeration.     Whe- 
ther, 

(a)  2  Femoii^  120.  (c)  2  Hare,  54. 

lb)  18iSSfm.p.  188. 
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1 848.        tfaer,  howeyer,  these  recent  cases  are,  or  are  not  dis- 
^^^^^     tmguishable  in   their  dreumstances    from    the   older 


V.  authorities,  it  is  submitted  that  the  general  rule 

Whieldon.     ^^^^  |jy  Littleton  has  been  long  established,  and  must 
still  be  considered  to  be  the  law. 

Mr.  Ayrtan,  for  the  executors. 

Mr.  Doria,  for  the  Defendant  Captain  Gordon,  con- 
tended,  first,  that  the  intention  of  the  testatrix  was, 
that  the  parents  should  take  life  interests,  with  re- 
mainder to  their  children ;  but  that  if  the  Court  should 
not  adopt  this  view,  then,  secondly,  that  the  parents 
were  each  entitled  to  an  equal  share  with  the  children. 
In  support  of  the  former,  he  cited  Morse  v.  Morse  (a), 
and  Jeffery  y.  Honywood.  (b) 

Mr.  Amphktt,  for  the  Defendant  Mrs.  Gordon.  There 
can  be  little  doubt,  that  in  all  gifts  of  this  kind,  the 
zeal  intention  (though  the  donor  may  have  fEuled  to 
exprefi»  or  intimate  it)  is,  that  the  parents  should  take 
for  their  lives,  with  remainder  to  the  children*  With 
respect  to  the  general  rule  to  the  contrary  supposed  to 
have  been  established  by  fVUiPs  Case,  it  may  be  re- 
marked, that  no  question  of  the  kind  was  really  in  issue, 
in  that  case,  and  that  the  rule  as  there  stated  may 
consequentiy  be  looked  upon  as  a  mere  dictunu  Even 
if  it  is  to  be  taken  as  a  rule  where  no  contrary  intention 
is  intimated  by  the  testator,  the  present  codicil  does ' 
afford  some  evidence  of  a  contrary  intention.  Looking 
at  the  reasons  assigned  for  the  bequest  in  the  case  of 
Mr.  Atcheson,  it  appears  dear,  that  in  these  l^acies 
the  father  was  the  primary  object  of  the  testatrix^ 
bounty,  and  that  the  regard  for  the  children  was  simply 

derivative 

(a)  2  Sim,  485.  (6)  4  Madd.  398. 
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denvative  from  tiiat  entertuned  towards  the  parent.        1848. 
XhiB  would  lead  to  the  conclusion,  that  all  the  chUdren     ^"JJ^^J^^  ' 
of   -the  father  were  meant  to  share  in  the  benefit  of  his  v. 

9  including  those  after  bom  as  well  as  those  living 
^he  death  of  the  testatrix ;  to  accomplish  this,  life 
in^ieTests  must  be  given  to  the  parents. 


the  Court  should  come  to  a  contrary  conclusion  on 

tiii3  pcnnty  and  hold  that  the  parents  and  the  children 

Hving  at  the  death  of  the  testatrix  are  to  take  together 

aa   joint  tenants,   then,  notwithstanding  the  rule  laid 

doum  by  Littleton^  each  of  the  parents  is  entitled  to  an 

^ual  share  with  the  children.     The  proposition  that 

husband  and  wife  are  to  be  regarded  as  one  person  is 

true  for  some  purposes,  such  as  upon  questions  of 

tenure,  which  were  principally  in  LittletorC^  contemplar 

tioii,  but  it  cannot  be  considered  true  as  universal 

Tbe  case  of  The  Attarney^Oeneral  v.  Baccku8{a)  is  an 

isBtance  to  the  contrary.     The  real  question  is,  what 

itaa  the  intention  <tf  the  testatrix,  to    be  gathered 

finmi  tbe  expresrions  made  use  of.    The  circumstance  of 

the  word  and  occurring  before  the  husband's  name,  the 

^tence  of  which  in  the  case  of  Bricker  v.  fVhatlet/y 

•nd  its  omission  in  the  case  of  Warrington  v.  Warrington^ 

was  relied  on,  as  affording,  in  the  one  case,  a  presump- 

Hon  that  he  was  to  be,  and  in  the  other,  that  he  was  not 

to  be  regarded  aa  the  last  person  in  the  enumeration,  may 

'^^e  been  rightly  so  relied  on  in  those  cases,  where  the 

husband  and  wife  came  last  in  the  enumeration.     The 

^^  is  entirely  different  where,  as  in  the  present  in- 

<^>iM!e,  the  husband  and  wife  came  first ;  and  the  ques- 

^  then  is,  what  inference  is  to  be  drawn  from  the 

• 

^Mertion  or  omission  of  the  word  "  and  ^  between  the 
ii^oaes  of  the  husband  and  wife.     The  husband  and 

wife 
(tf)  9 2Vkv,S0., and  11  Price^  547. 
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wife  being  iSrst  in  the  enumeration  the  case  is  just 
reversed,  and  the  interposition  of  the  word  "  and  ^ 
between  the  husband  and  wife  would  be  the  ground 
for  presuming  that  they  were  regarded  as  one  person, 
and  the  contrary  inference  is  to  be  drawn  from  its 
omission.  ^^  To  Captain  Robert  Gordon  and  his  wife 
and  his  children  '*  would  have  been  the  natural  mode 
of  expression,  if  the  testatrix  had  looked  upon  the 
husband  and  wife  as  one  person;  but  ^*To  Captain 
Robert  Gordon,  his  wife  and  children,"  shews  that  the 
testatrix  contemplated  them  as  distinct. 


Mr.  Turner,  in  reply. 


The  Master  of  the  Bolls  said,  he  must  look  at 
the  authorities  before  deciding  this  case.  From  the 
bequest  itself  he  could  collect  nothing  more  than  an 
intention  that  the  husband,  wife,  and  children  should  all, 
in  some  way  or  other,  derive  a  benefit  from  it. 


Aug,  3.  The  Master  of  the  Rolls. 

The  only  intention  of  the  testatrix  which  is  indicated 
by  the  will,  is,  that  a  legacy  of  3000/.  should  be  given 
**  to  Captain  Robert  Gordon^  his  wife  and  children."  The 
testatrix  has  used  no  words  from  which  it  can  be  dis- 
covered, what,  if  any,  intention  she  had,  with  respect  to 
the  proportions  in  which  the  legatees  were  to  take 
and  enjoy  the  legacy  thus  given  to  them  jointly. 
Under  such  circumstances,  the  proportion  must  be  de- 
termined by  the  ordinary  rule  of  law  applicable  to 
such  cases ;  and  there  being  nothing  to  distingubh  the 

present 


[ 
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present  case  from  those  in  which  the  rule  stated  in 

JUttl^tan,  and  applied  in  the  several  cases  cited  at  the 

bar^  ifv^  acted  upon,  I  am  of  opinion  that  the  legatees 

most  take  in  thirds;  viz.  the  husband  and  wife  one,  and 

the  t-mro  children  each  of  them  one. 


177 


1848. 
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CAZALET  V.  SMITH. 


1847. 
Nov.  20. 


TN  ±1ii8  case  a  small  fund  to  which  parties  were  con- 

•*"  tingently  entitled,  was,  for  the  purpose  of  saving 

the  expense  of  serving  the  petition  for  payment  (when 

it  should  become  payable)  on  different  parties,  carried 

over  to  a  contingent  account,  headed  as  follows :  — 

"The  legacy  account  of  Charlotte  Cazalety  one  of  the 

infant  children  of  Olympia   Cazakt,  on  her  attaining 

twenty-one  years,  or  marriage." 

The  legatee  having  attained  twenty-one, 

Mr.  Renstiaw  now  supported  a  petition  for  payment, 
™  the  order  was  made  without  serving  all  the  other 
parties,  (a) 

W  Seg,  Lib.  1847  A.  fol.  138.   See  Handley  v.  Metcalfe,  9  Beav. 


Legacy  car- 
ried over  to  a 
separate  con- 
tingent ac- 
coui^  in  order 
to  avoid  the 
expense  of 
serving  all 
tiie  parties 
interested. 


TouXL 


N 
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1847. 


5^-^-  HUGHES  V.  WHEELER. 

Dec.  3.  8. 

In  1841,  a  fllHE  biU  in  this  case  was  filed  In  1841,  and  on 
peared  by  his  ^^^  Defendants  was  Mr.  John  Rumseyy  a  aolic 

Six  9^ei*  and  He  appeared  on  the  23rd  of  July  1841,  in  the  i 
selfas  resident  nsual  form  by  his  Six  Clerk,  and  gave  as  his  plac 
th  ^  b  rt^^*^  residence  No.  2.  Christopher  Street^  Finsbury  Sqt 
of  the  office  of  which  was  accordingly  entered  in  the  Six  Clerk's  be 

hrstSno     H®  ^^  ^  answer  on  the  12th  of  February  1842. 
address  for 

5uSb5'tht  O?  t^e  28th  of  October  1842,  the  office  of  Six  C 
20th  General    was  abolished  (a) ;  and  by  the  Greneral  Orders  of 

Order  of  Oc/o-  v   /'  <'  ^  ^ 

ber  1842,  and    26th  of  October  1842,  provision  was  made  for  the  fn 

went  to  service  of  proceedinf^s  on  parties  and  their  solid 

America,     An  '^  °  * 

application  By  the  17th  of  such  Orders  (i)  solicitors  are  to  f 
all  proceed^  ^^^^^  addresses  for  service  on  all  pleadings  and  proc 
ings  at  C.         ings,  and  by  the  20th  of  such  Orders  (c)  parties 

should  be  j*       •  x     i     xi.     ti 

deemed  good    needing  m  person  are  to  do  the  like, 
senrice,  was 

Rumsey  not  having  taken  any  proceeding  since 
Orders  of  1842  came  into  operation,  had  not  stated 
address  for  service;  |and  it  having  become  neceasar 
serve  him  with  a  copy  of  a  petition  for  a  Bpeceiver. 
^  quiry  was  made  after  him,  and  it  was  found  that  he 
resident  somewhere  in  America, 


Mr.  F.  T.  White  now  moved  that  service  of  all 
ceedings  in  the  suit  affecting  Rumsey  might,  if  sc 


(a)  5  &  6  Fici.  c.  103.  {b)  Ordmes  Can.  213. 

(c)  Ibid.  214. 
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«i  2.  Christopher  Street^  Fimhury  Square,  be  deemed        1847. 

g«>od  service.  ^"^"^^^""^^ 

Hughes 

V. 

^The  Masteb  of  the  BoLLS  said  he  would  inquire  as     Whbblbb. 
^  t:lie  practice. 


IMr.  F.  T.  White  renewed  his  application,  and  stated       Dec.  3. 
th«tt  none  of  the  Greneral  Orders  were  applicable  to 
tkis  case.    It  was  supposed  that 

^Ihe  Masteb  of  the  Bolls  had  made  the  order. 


^Hie  B^istrar  hesitated  in  drawing  it  up. 

:Afr.  F.  T.  White  applied  that  the  order  might  be       Dec.^ 
dnt'imup. 

ZThe  Masteb  of  the  Bolls  said  the  matter  had 
been  misconceived;  that  there  was  no  reasonable  chance 
tlutt  the  proceedings,  if  served  at  the  place  proposed, 
¥oiild  ever  reach  Rumseyj  and  that^he  could  not  make 
the  order.  He  directed  the  petition  for  a  Beceiver  to 
be  brought  on  in  the  absence  of  Rumsey,  who  was  a  de- 
faulting bankrupt  trustee. 


^tluB  was  done  accordingly ;  and  upon  the  explanation 
^  ^  affidavit  as  to  his  absence,  an  order  for  a  Beceiver 
over  the  trust  property  was  made  in  his  absence. 


N2 
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1848, 


May  5.       Lord  WELLESLEY  v.  The  Earl  of  MORNING- 
TON. 

Bv  the  terms      A  N  iDJunction  had  been  granted  restraining  the  Earl 
tio^A^was  ^^  Mornington  from  cutting  timber,  &c.,  but  the 

restrained,  but  terms  of  the  injunction  did  not  extend  to  his  *^  servants 

it  did  not  ex-  i  .    „ 

tend  to  «  his     and  agents. 

servants  and 

motion  to  Mr.  Roupell  and  Mr.  Heathfield  now  moved  to  corn- 

commit  his       mit  Richard  Batley,  an  agent  of  the  Earl,  for  a  breach 
affenr  o.  jl/. 

for  breach  of     of  the  injunction, 
the  injunction 

but,  sembkf    '       Mr.  Willcocky  contrhy  contended  that  Batley  not  being 

that  he  might    named  in  the  writ,  was  not  liable  for  the  breach  of  an 

be  proceeded 

against  for        injunction  granted  against  a  different  person,  and  which 

If  hrknowi'*'''  did  not  extend  to  his  agents. 

ingly  aided 

il.  .9.^  breach       ^^*  Roupell^  in  reply,  referred  to  The  Imperial  Gas 

of  the  injunc-    Liffht  Company  v.  Clarke  (a),  Casamajor  v.  Strode,  (b) 
tion. 

The  M  ASTEB  of  the  Rolls. 

You  do  not  ask  to  commit  him  for  the  contempt,  but 
for  the  breach  of  an  injunction  bj  which  he  is  not 
enjoined.  I  think  the  objection  fatal  to  this  form  of 
notice  of  motion;  but  I  by  no  means  think,  that  be- 
cause Batley  is  not  enjoined  in  his  character  of  servant 
and  agent,  he  cannot  be  punished  for  knowingly  aiding 
and  assisting  Lord  Mornington  in  doing  that  which  this 
Court  has  expressly  prohibited.  I  must  refuse  this 
motion,  but  without  costs. 

(a)  Younge,5HQ.  (h)  \  Sim.  ^  Si.2B\. 
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1848. 


Lord    l\rELLESLEY  v.  The  Earl  of  MORNING-     June  i.  9. 

TON. 

'T^BtE  PlaintlfF,  having  failed  in  his  motion  to  commit  An  injunction 
"■"    Mr.  Batley  for  a  breach  of  the  injunction^  which  again^li. 

applied  to  the  Earl  only,  and  not  to  his  agents,  now  festraining 
J.  -    .-      n       1  .     r.  him  (but  not 

moved  to  comnut  nim  for  the  contempt,  in  bemg  party  expressing  his 

and  privy  to,  and  in  aiding  and  assisting  the  breach  servants  and 

of  the  injonction,  which  restrdned  the  Defendant,  the  cutting  timber. 

Earl  of  Maminffton,  from  cutting  timber,  &c.,  Batley  at  j'J^'^^l^^ 

the  time  knowing  that  these  acts  were  forbidden.  with  know- 

ledge of  the 
injunction,  cut 

It  was  proved  that  Batley,  who  was  the  agent  and  ^®|^*™^^'^* 
n^anager  of  the  Earl,  from  the  time  of  granting  the  in-  might  be  com'- 

junction  in  1846,  had  cut  trees  and  underwood,  and  mitted  for  the 
.  /.    1      -r^     1     contempt, 

appropriated  the  produce  to  the  purposes  of  the  Larl,  though  not 

*nd  that  he  had  interfered  in  letting  the  property  and  f^''  breach  of 
.  , .  .  .       the  mj  unction. 

making  fines.     All  these  acts  were  in  breach  of  the  in- 

junction,  and  some  of  them  had  been  done  after  Batley 

^^  l>een  served  with  clear  and  distinct  notice  of  the 

'^'■^laa  of  the  injunction. 

•'^^ir.  Roupell  and  Mr.  Heathfield,  in  support  of  the 
Motion.     The  former  motion  failed  in  consequence  of 
^   **  'technical  objection :  —  that  it  was  to  commit  for  a 
of  an  injunction  which  accidentally  omitted  the 
''  servants  and  agents "     The  present  motion 
^^^    a  different  form,  and  seeks  to  commit  for  the 
^  ^^''^^9npt,  in  knowingly  assisting  in  a  breach  of  the  in- 
ioD. 


le  Court  will  interfere,  where  a  person,  though  not 
^J^^ined,  wilfully  assists  in  the  act  forbidden  by  the 

N  3  Court 
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1848.        Court,  as  in  Lewes  v.  Morgan  (a),  where  after  an  in- 

^T*^^^|^     junction  granted  against  Morgan  from  receiving  rents, 

Wblleslbt    LetoeSy  the  solicitor  of  Morgan^  with  knowledge  of  the 

gji  „f       order,  received  them,  an  order  was  made  for  his  com- 

MoRNiNGTON.  uuttal  for  the  contempt. 

So,  where  a  party  assaults  an  officer  of  the  Court  in 
the  discharge  of  his  duty ;  JEHiot  v.  Halmarack  (tl) ;  or 
displaces  a  receiver;  Broad  v.  Wich]uim{c)\  or  inter- 
feres with  the  execution  of  its  process;  Ex  parte 
Clarke  (d);  or  obstructs  or  interferes  with  the  due 
course  of  justice;  Lechmere  Charltan^s  Case(e),  Uitier 
v.  nunnson(jg);  the  Court  interferes  and  punishes  for 
the  contempt. 

Mr.  Thtmery  for  the  trustees,  supported  the  applica- 
tion, arguing  that  it  was  necessary  to  make  amenable 
third  parties  who  were  instrumental  in  conmnitting  acts 
in  breach  of  the  order  and  injunction  of  the  Court,  or 
in  obstructing  its  process ;  otherwise  the  judicial  power 
of  the  Court  would  be  crippled,  and  its  orders  evaded. 
That  the  Coiurt  did  interfere  in  such  cases,  espedally  in 
the  instance  of  marriages  of  wards,  where  it  committed 
all  persons  concerned,  whether  restrained  by  injunction 
or  not. 

Mr.  Walpde  and  Mr.  WiUcock  said,  that  by  their  ad- 
idce  Mr.  BaUey  threw  himself  on  the  favourable  oon- 
nderation  of  the  Court,  and  r^retted  if  he  had,  throu^ 
error  and  misapprehension,  done  any  thing  that  might 
be  deemed  a  violation  of  the  order  of  the  Court,  which 

lie 

(a)  5  Price,  42.  (<0  1  ^«»-  ^  3^563. 

(h)  \Meri€de,20i.  [e)  2  Myi.  ^  Cr.p.^2. 

(c)  4  &I.511.  (g)  2  Bern.  129. 
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&e     had  erroneously  considered  applicable  to  the  Earl  1848. 

only-       They  said,  that  nothing  had  been  done  since  ^"^T^^^^^ 

tbe     first  motion,  and  that  Mr.  Batley  had  ahready  been  Wblleslet 

piixxished  by  having  to  pay  his  own  costs  of  the  former  ^ Jj  ^^ 

m.ot;i.OD,  wliich  were  very  considerable.  Mornington. 

Mabteb  of  the  Bolls. 
the  Plaintiff  press  for  a  committal  ? 


\  Raupell  stated  that  it  was  not  his  desire  to  press 
foar  'fche  committaL 


Masteb  of  the  Bolls.    By  the  forbearance  of 
IPlaintiff,  I  am  spared  the  painful  necessity  of  mak- 
an  order.    K  the  matter  had  been  pressed,  I  should 
found  it  my  duty  to  commit  Mr.  Bailey  for  his 
tempt  in  intermeddling  with  these  matters ;  some  of 
acts  in  contravention  of  the  injunction  are  distinctly 
'pro^ved,  though  with  respect  to  others  there  may  be 
6  shadow  of  doubt 


jBadey  in  the  position  in  which  he  was,  and  knowing 
the  duty  of  the  Earl  of  Mornington^  ought  to  have  taken 
c&re  not  to  do  any  acts,  in  violation  of  the  order  of  the 
Co^rt.  I  am  glad  to  be  relieved  from  the  necessity 
oP  ordering  a  committal,  but  Bailey  must  pay  the  costs 
of  the  motion. 


question  was  raised,  whether  it  was  necessary  to 
the  trustees  with  notice  of  this  application. 


ie  Masteb  of  the  Bolls  said  he  thought  that  the 
tru^-fcees  had  been  properly  made  parties  to  the  applica- 
60KX  to  commit. 

N  4: 
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1848. 


1847. 
Kov.  16.  17. 

1848.  MASTER  V.  DE  CROISMAR. 

June  12. 


By  the  settle-  TN  the  month  of  December  1822,  a  marriage  was  in 

Sbe"^rri4e''"  Contemplation  between  the  Defendant,  the  Marquia 

of  an  Engiish  (then  the  Comte)  de  Croismar  (a  French  subject,  and  an 

forei^er,  her  alien  here),    and  the  Defendant  his  now   wife,   then 

Bank  annuities  ggpjiia  Sver.  an  English  woman.     Previous  to,  and  in 

were  settled  m       ^  «  ,  i       i  . 

tnist  for  her,  consideration  of  such  contemplated  marriage,  an  in- 
her  husband,  ^jg^^ure  of  settlement  was  duly  made  and  executed  by 
dren ;  and  her  and  between  Sophia  Syer  of  the  first  part,  the  Comte 
were^h^ected  ^  Croismar  of  the  second  part,  and  Georye  Frederick 
to  be  sold  and  Jones^  Charles  Legh  Hoskins  Mastery  and  John  lAoyd 
held  on  similar  of  the  third  part  The  settlement  recited,  that  Miss 
trusts.    And     g^.^  ^^s  entitled  to  1657/.  IS*,  (being  a  moiety  of 

it  was  agreed  .  • 

between  all  3315/.  16^.  3  per  cent.  Consolidated  Bank  Annuities,) 
the  parties,       standing  in  the  names  of  Dame  Mary  Anne  Syer.  Bame 

and  the  bus-  *=*  i^  .7     » 

band  cove-  BamCy  and  John  Syer^  in  the  books  of  the  Bank  of 

ili'cSaS?  England,  and  alsoto  3146/.  17^.  Id.  (being  one  moiety  of 

real  or  per-  6293/.  15^.  2d.  new  4  per  cent.  Bank  Annuities,  standing 

should  vest  in  ^  ^^®  name  of  John  Syer  alone,  in  the  same  books) ;  and 

the  wife,  or  in  that  under  two  appointments  therein  mentioned  Miss 

right,  he,  as  Syer  would,  immediately  on  the  decease  of  her  mother, 

far  as  he  \^q  entitled  to  the  sum  of  2031/.  5s  (being  one  moiety 

lawfully  could,  ^1.  ii-r»iA- 

would,  either    of  4062/.  10^.  3  per  cent.  Consolidated  Bank  Annuities, 

aione  or  m  standing  in  the  names  of  Levois  Cochrane  and  Robert 
concurrence  ° 

with  his  wife,  Richards,  in  the  said  books);  also  to  3006/.  6^.  11  dL 
upon  the  (bfeing  one  moiety  of  6012/.  13«.  lOrf.  3  per  cent.  Re- 
trusts,  and  duoed  Bank  Annuities,  standing  in  the  names  of  Lewis 
subject  to  the  ^,  jt>t  t>.i»»i  ii\  ^ 
powers  &c.  Locfirane  and  Robert  Richards  m  the  same  books) ;  and 

therein  ex-  j^^ 

pressed  con- 
cerning the  Bank  annuities.    Real  estates  descended  on  the  wife.    The  husband 
and  some  of  the  children  were  aliens.     Held,  that  the  lands  descended  were  boudd 
by  the  covenant,  and  that  they  ought  to  be  sold  and  the  produce  invested  on  the 
same  trusts  as  the  Bank  annuities. 
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also  to  the  sum  of  S95L  Ss.  Sd.  (being  one  moiety  of        1848. 
tine   Bum  of  1790/.  lis.  5d.  like  annuities,  standing  in     ^^TT^^"^^^ 
the  xxames  of  John  Syer  and  Barne  Barne  in  the  same  v, 

tooks) :  and  that  it  was  agreed,  that  all  the  Bank  An-  ^*  Croismar. 
nuities  to  which  Miss  Syer  was,  or  would  be  entitled, 
should  be  assigned  by  her  to  the  persons  named  as  par- 
ties   to  the  settlement  of  the  third  part,  subject  to  the 
trusts  therein  mentioned.    And  it  was  further  recited, 
fMit  by  the  indentures  therein  mentioned,  certain  free- 
hold and  leasehold  hereditaments  had  been  conveyed 
a&d    assigned  to  the  trustees,  for  the  use  of  IVIiss  Syer 
until  the  marriage,  and  afterwards  in  trust  for  sale, 
and.  upon  trust  that  the  trustees  should  hold  the  sur- 
plus   money  to  arise   from  the   sale  upon   the   trusts 
thereof  declared  in  the  settlement.    And  further  recit- 
ing  that  by  certain  indentures,  the  estates  therein  men- 
tioned had  been  conveyed  to  the  uses  to  which  the 
sancie  before   stood    limited,   until  the   said  marriage 
should  be  solemnised,  and  afterwards,  to  the  use  of  the 
trustees  of  the  settlement  on  trust  for  sale,  and  upon 
trust,  to  invest  the  residue  or  surplus  of  the  purchase- 
money  on  Government  or  real  securities,  and  pay  the 
interest  thereof  to  the  mother  of  Miss  Syer  for  her  life, 
^^    after  her  death  to  hold  the  principal,  upon  the 
trusts  of  the  settlement. 

^^    ^as  then  witnessed,  that  in  pursuance  of  the 

^jP'^onaent,   and  for  the  considerations  therein  men- 

tioaefj^  Miss  Syer  assigned  the  several  stocks  and  funds 

"^  ^^luch  she  was  entitled  in  possession,  and  also  the 

several  stocks  and  funds  to  which  she  was  entitled  in 

^^^^^^-^xxder  expectant  as  aforesaid,   upon  trust,  as   to 

the  funds  to  which  she  was  entitled  in  possession,  after 

wie  Carriage,  to  raise  150/.  for  the  Comte  de  Croismar, 

^^^  subject  thereto,  during  the  joint  lives  of  the  hus- 

\»^i  and  wife,  to  pay  to  the  husband  the  dividends  of 

one 
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1848.  one  moiety  of  the  funds>  and  to  receive  the  dividends 

^^^^^"^  of  the  other  half  for  the  sole  and  separate  use  of  the 

V.  wife,  without  power  of  anticipation.     And  after  the 


Dr  Croisicab. 


decease  of  either  of  them,  to  pay  the  dividends  of  the 
whole  to  the  survivor;  and  after  the  decease  of  the 
survivor,  in  trust  for  the  issue  of  the  marriage,  either 
according  to,  or  in  default  of  appointment,  as  in  the 
settlement  stated.  And  as  to  the  funds  or  stocks  to 
which  Miss  Syer  was  entitled  in  reversion  or  renudnder, 
the  trustees,  after  the  death  of  the  prior  tenant  for 
life,  and  except  as  to  the  150/.  to  be  raised  for  the  hus- 
band, were  to  stand  possessed  thereof,  'in  trust  for  the 
husband  and  wife,  and  the  survivor  of  them  for  life ; 
and  after  the  decease  of  the  survivor,  upon  the  same 
and  the  like  trusts  for  the  benefit  of  the  issue,  if  any,  of 
the  marriage,  as  were  before  declared  concerning  the 
other  funds  for  the  benefit  of  the  same  issue ;  and  in 
case  of  the  failure  or  determination  of  those  trusts,  then 
on  the  other  trusts  in  the  settlement  particularly  men- 
tioned. 

The  indenture  next  proceeded  to  declare  the  trusts 
respecting  the  monies  to  arise  from  the  sale  of  the  two 
classes  of  real  estate  conveyed  to  the  trustees;  and  the 
trusts  declared  as  to  the  money  to  arise  from  the  sale 
of  the  hereditaments  to  which  Miss  Syer  was  entitled 
in  possession,  were  decku*ed  with  reference  to  the  trusts 
on  which  the  stocks  to  which  she  was  entitled  in  pos- 
session were  to  be  held,  and  the  trusts  of  the  money  to 
arise  from  the  sale  of  the  hereditaments  in  which  her 
interest  was  reversionary,  were  declared  with  reference 
to  the  trusts  on  which  the  stocks  to  which  she  was 
entitled  in  reversion  were  to  be  held.  Hie  settlement 
contained  a  power  to  change  the  trustees,  and  some 
usual  covenants,  and  so  far  no  difficulty  appeared  to  have 

arisen 
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upon  its  construction,  and  no  question  was  now        1848. 

^  liASTRR 

3But,  at  the  end  of  the  settlement,  there  was  this  ^^^<>»"'^«* 
'  And  lastly,  it  is  hereby  declared  and  agreed 
and  between  all  the  said  parties  to  these  presents,  to 
their  true  intent  and  meaning,  and  in  particular  the 
L<J  Charles  Lends  Comte  de  Croismar  doth  hereby,  for 
hiTTMelf^  his  heirs,  executors,  and  administrators,  cove- 
it,  promise,  and  agree  to  and  with  the  said  trustees 
them],  their  executors  and  administrators,  that 
oase  the  said  intended  marriage  shall  be  solemnised, 
any  property,  real,  personal  or  mixed,  shall,  at  any 
during  the  said  intended  coverture,  be  given,  de- 
or  bequeathed^  or  in  any  manner  howsoever  vest 
tJie  said  Sophia  Syer^  or  in  his  own  right  as  her  hus- 
l^and,  then  and  in  such  case,  he  the  said  Comte  de  Crois^ 
nujuTj  as  far  as  he  lawfully  may  or  can,  shall  and  will, 
either  alone  or  in  concurrence  with  the  said  Sophia 
Syevy  his  intended  wife,  and  at  the  costs  and  charges  of 
sach  property,  do  all  such  acts  whatsoever,  as  shall  be 
necessary  or  proper  for  settling  the  same  property,  for 
all  the  estate  and  interest  of  the  said  Sophia  Syer  or  of 
the  sud  Charles  Louis  Comte  de  Croismar^  as  her  hus- 
band, upon  and  for  the  trusts,   intents  and  purposes, 
and  under  and  subject  to  the  powers,  provisions,  de- 
darations  and  agreements  hereinbefore  expressed  and 
dedared   or   referred  to,  concerning  the  reversionary 
Bank  Annuities  hereby  assigned  or  intended  so  to  be, 
or  such  or  so  many  of  them,  as,  for  the  time  being, 
shall  be  subsisting  undetermined  or  capable  of  taking 
effect,  and  so  far  as  the  nature  of  the  property  and  the 
rales  of  law  or  equity  will  permit.*^ 

The  marriage  took  effect,  and  there  were  issue  of 
the  marriage  six  children,  of  whom  the  eldest  had  at- 
tained 
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1848.       tained  the  age  of  twenty-one  years.      The  two  elder 

T^^'^*^*'     children  were    born    in  France  and  were  aliens,  the 
Master 

V,  others  were  bom  in  Englandy  and  were  English  sub* 

DbCroismar.  jg^^g^     rpjjg  youngest  was  dead. 

In  the  year  1836^  the  Marquise,  upon  the  death 
of  her  uncle  without  issue,  became  entitled  to  certain 
real  estate,  under  an  ultimate  remainder  in  a  settle- 
ment. In  the  year  1843,  she  became  entitled  to  cer- 
tain other  real  estates  as  the  heiress  of  her  sister. 

This  bill  was  filed  by  a  trustee  of  the  settlement,  to 
have  it  declared  that  these  real  estates  were  subject 
to  the  trusts  of  the  settlement,  and  to  have  them 
settled  accordingly.  Certain  inquiries  having  been 
directed  before  the  Master  and  being  completed,  the 
cause  now  came  on  to  be  heard. 

Mr.  Matins  and  Mr.  Heigham^  for  the  trustees, 
stated  the  case,  but  the  parties  interested  being  before 
the  Court,  they  were  precluded  arguing  it. 

Mr.  Roupell  and  Mr.  John  Bailt/y  for  the  children 
born  in  England^  contended,  that  the  property  was 
within  the  covenant  and  bound  by  it;  for  it  ex- 
pressed the  agreement  not  only  of  the  husband,  but  of 
all  the  parties  to  the  settlement.  That  the  husband, 
an  alien,  could  take  nothing  by  operation  of  law^ 
Calvin^ s  Case  (a) ;  but  that  he  was  able  and  bound  to 
concur  with  his  wife,  under  the  3  &  4  ^.  4.  c.  74, 
s.  78.,  in  giving  effect  to  the  covenant. 

Mr.  Temple  and  Mr.  Gaselecy  for  the  children  bom 
abroad,  argued,   that  upon  the  real  intention  of  the 

parties, 

(a)  7  Rep.  17.  a. 
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parties,  these  real  estates  ought  to  be  sold,  and  the        1848. 
purchase-money  invested,   Williams  v.  Carter  (a) ;  that     ^^T^^^^^ 
thereby  a  forfeiture  which  could  never  have  been  con-  «, 

templated  by  the  parties,   would  be  avoided,  and  all  !>«  Croismar. 
the  cestuis  que  trust  enabled  to  take  and  enjoy  the 
benefits  intended  for  them  by  the  settlement;   Du 
HourmeUn  v.  Sheldon,  (i) 

Mr.  THimet/f  Mr.  Kinderski/y  and  Mr.  Lewin,  for 
La  Marquise  de  Croismary  argued;  Ist.  That  the  real 
estate  in  question  did  not  fall  within  the  covenant, 
which  created  an  obligation  on  the  husband  only,  and 
not  on  the  wife ;  and,  that  the  husband  being  an  alien, 
took  no  interest  in  the  real  estate,  and  was  unable  to 
convey  any  thing ;  Co.  Litt.  42.  b. 

2ndly.  That  if  the  property  were  bound  by  the  cove- 
nant, still  that  it  would  not  be  enforced,  seeing  that 
the  effect  would  be  to  cause  a  partial  forfeiture.  That 
this  Court  will  not  decree  an  unreasonable  agreement  (c), 
nor  enforce  a  contract  "  highly  unreasonable,'^  Costigan 
V.  Hastier  (d),  or  which  would  **  operate  a  considerable 
hardship,"  Howell  y.  George  (e);  nor  compel  a  husband 
to  make  his  wife  join.  That  the  Court  could  not  give 
effect  to  the  settlement  in  favour  of  aliens,  and  would 
not  specifically  perform  marriage  articles  partially  ; 
Goring  v.  Nash  (g) ;  nor  interfere  with  or  alter  the  legal 
effect  of  the  covenant;  Austen  v.  Taglor{h);  Douglas 
T.  Congreve.  (i) 

That 

(a)  2  Sug.  Pow.  (6th   edit.)  (e)  1  Madd,  1. 

485.,  and  Appendix,  635.  (g)  3  Atk,  186. 

(6)  1  Beav.  79.,  and  4  Afyl.  (h)'  1  Eden,  36l„and  I  Ambl. 

4"  Cr.  525.  376. 

(c)  Anon.  2  Ca,  Ch.  17.  (t)  1  Beav.  501 

(<0  2  5c*.  4-  Lef.  160. 
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1848.    .       That  there  was  no  power  of  sale  of  the  property  oon- 

^^!JP^^"^^     tained  in  the  settlement,  and  no  equity  in  fi^vour  of 

V.  the  Crown  to  have  it  converted.  Burgess  v.  Wheate  (a) ; 

DbCrommab.  ^j  ^YiAt  if  the  alien  could  take  nothing,  the  Crown, 

who  claimed  through  the  alien,  was  entitled  to  no  more, 
Bumey  v*  Macdonald.  (b) 

Mr.  Turner  and  Mr.  Shebbeare,  for  the  Marquis  De 
Craismar. 


Mr.  Spurrier,  for  Lady  Syer. 

Mr.  Elmslet/y  for  Janes,  a  trustee. 

Mr.  JVrat/,  for  the  Crown. 

Mr.  Roupell,  in  reply. 

The  Masteb  of  the  BoLLS  reserved  his  judgment. 


June  12.  The  MASTER  of  the  RoLLS. 

The  principal  question  in  the  cause  is,  whether  these 
subsequently  acquired  real  estates  are  subject  to  the 
covenant  contained  in  the  settlement,  and  supposing  it 
to  be  so,  it  is  further  made  a  question,  whether,  with 
respect  to  that  real  estate,  the  trusts  of  the  settlement 
can  or  ought  to  be  executed,  and  if  so,  whether  the 
estates  ought  to  be  sold. 

The  deed  having  made  distinct  provisions  as  to  what 
was  to  be  done  with  'the  stock  to  which  the  lady  was 
entitled  in  possession  or  reversion,  and  having  directed 

that 

(a)  I  Eden,  177.  (b)  \bSm.6. 
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all  the  land  to  which  she  was  entitled  either  in        1848. 

poasessii^  or  in  reversion  should  be  sold,  and  that  the 

money  to  arise  born  the  sales  should  be  invested  on 

diatixict  trosts,  which  are  capable  of  being  executed  for  ^  CaoiBiiiR, 

the  benefit  of  aliens,  proceeds,  at  last,  to  make  provision 

For    any  property,  real,  personal  or  mixed,  which  the 

^^y    might  acquire  during  the  coverture,  and  this  is 

done^  or  intended  to  be  done,  under  the  form  of  a  de- 

clairs^tion  or  agreement  by  and  between  all  the  parties 

^  tJne  deed.     Something  which  (if  we  can)  we  are  to 

™®^^over  from  the  clause,  was  declared  to  be  thdr  true 

^^texit  and  meanings  and  resorting  to  the  words  at  the 

^d     of  the  clause,  it  appears  to  have  been  their  true 

^^^^^xit  and  meaning,  that  the  subsequently  acquired 

P^fXrty,  real,  personal  or  mixed,  should  be  settled, 

^P^^X2  and  for  the  trusts,  intents  and  purposes,  and 

^^^«r  and  subject  to  the  powers,  provisions,  declara- 

*^i:i^  and  agreements,  before  declared  or  referred  to 

^^^^^ca^nung  the  reversionary  Bank  annuities  thereby 

*®^^^ned  or  intended  so  to  be,  so  far  as  the  nature  of 

*^^    property  and  the  rules  of  law  would  permit. 


ow  land,  the  property  which  has  become  vested  in 

_^^    "wife  since  the  marriage,  cannot  be  settled  in  specie, 

^^rding  to  the  trusts  upon  which  the  reversionary  Bank 

^ties  are  settled,  without  some  of  the  persons  who 

^  intended  to  have  the  benefit  of  the  trusts  (who  are 

)  being  deprived,  or  exposed  to  the  perils  of  being 

of  that  benefit 


t  was  argued,  that  this  Court  would  not  enforce 

a  settlement,  and  that  because  some  of  the  in- 

^^^^3ed  objects  could  not,  or  might  not  have  the  benefit 

1^    ^tJie  security , intended  for  all,  the  benefit  should  not 

^^     given  even  to  those,  to  whose  enjoyment  of  it  no 

^^tade  was  interposed. 

It 
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1848*  It  does  not  appear  to  me  that  there  is  much  weight 

in  this  argument;  but  it  is  clear^  that  the  ben^t  cannot 
be  secured  for  all^  unless  the  land  be  sold^  converted 

directed  as  to  the  lands  to  which  the  lady  was  entitled 
in  remainder.  And  considering  the  position  of  the  paiv 
ties,  and  the  consequences  which  might  follow  from  the 
alienage  of  the  husband,  (the  father  of  the  family  con- 
templated as  the  issue  to  be  born  of  the  marriage^)  and 
connecting  this  clause  with  the  other  parts  of  the  set- 
tlement, it  appears  to  me,  that  it  must  have  been  the 
true  intent  and  meaning  of  the  parties,  that  subse- 
quently acquired  land  should  be  sold,  in  order  that  the 
money  to  arise  from  the  sale  might  be  securely  in- 
vested for  the  benefit  of  all  the  persons  for  whom  it 
was  intended  to  provide  by  the  settlement,  in  a  manner 
consistent  with  the  law. 

One  argument  was,  that  the  covenant  specially  re* 
garded  acts  to  be  done  by  the  husband,  and  was  framed 
upon  the  notion,  that  possibly  the  husband  might  be- 
come naturalised  by  act  of  parliament,  which  he  never 
did ;  and  that  being  an  alien,  and  the  covenant  relating 
only  to  his  acts,  it  is  inoperative,  or,  at  least,  such  that 
this  Court  will  not  compel  the  performance  of  it,  even 
so  far  as  it  might  be  performed  consistently  with  the 
intention.    . 

It  is  said,  that  this  can  be  considered  only  as  a  direo* 
tion  to  settle  real  estates  on  the  trusts  on  which  per- 
sonal estate  had  been  before  directed  to  be  held ;  that  it 
is  no  trust  to  sell  or  convert,  and  gives  no  power  to  sell 
and  convert ;  and  that  the  Court  is  not  entitled  to  treat 
the  clause  as  executory,  and  mould  it  in  such  a  manner 
as  to  effectuate  the  supposed  intention. 

Upon 


DbCroismar. 
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XJpon  the  best  consideration  I  have  been  able  to  give        1848. 

to  the  case,  I  cannot  view  it  in  that  light :  this  is  not     "^^T^^^^ 
I  ....         Master 

the  case  of  a  bare  covenant,  imposing  a  particular  obli-  «. 

gation,  upon  one  party,  without  reference  to  the  common 
interest  to  which  several  parties  had  declared  their 
agreement*    They  had  a  common  object  to  effectuate, 
u^  which  all  were  intended  to  concur;  and,  with  a  view 
to  secure  that  common  object,  it  was  provided,  that  one 
P^ity  should  do  certain  things ;  and  it  is  admitted,  that 
the  performance  of  that  particular  obligation,   taken 
^terally  and  by  itself,  would  not  secure  that  common 
^^ect     Is  this  Court  compelled  to  allow  the  common 
object  to  be  defeated  or  to  fail,  because  of  the  insuffi- 
ciency  of  the  means  which  are  specially  designated,  or 
ought  it  not  rather  to  imply,  that  all  lawful  means  or 
Bteps^  necessary  for  the  complete  accomplishment  of  the 
conunon  object,  were  intended  to  be  done  or  taken  by 
*U  parties  to  the  deed  ?  With  reference  to  the  situation 
of  the  parties,  and  considering  the  intention  to  be  such 
^  I    have  stated,  the  clause  is,  undoubtedly,  very  im- 
P^^ect  and  inaccurate,  and  such  as  cannot  be  carried 
^^  execution,  if  we  give  effect  to  the  bare  meaning  of 
^^  -vrords  in  which  it  is  expressed,  without  regard  to 
^^^    implications  which  result  from  the  context,  and  a 
^^^^ideration  of  the  scope  and  effect  of  the  whole  in- 
tent. 


^l^lie  case  is,  therefore,  unavoidably  attended  with 

^iderable  doubt  and  difficulty;   but  it  appears  to 

that  the  covenant,  or  rather  the  clause  in  which 

^    covenant  is  contained,  must  be  considered  as  exe- 

^"^-^^ry.     I  cannot  consider  it  to  be  exclusively  appli- 

T^^Xe  to  property  over  which  the  husband  had  power 

-  tnaritt* 

"Vol.  XL  O  According 
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1848,  According  to  the  generality  of  the  descri 

Mastkr      appears  to  me  to  comprise  all  property,  real, 
V,  and  mixed,  which  might  become  vested  in  t! 

and  might,  by  any  lawful  means,  be  conveyed  * 
ferred  to  the  trustees  for  the  benefit  of  all  th< 
of  the  settlement.  Any  other  construction  w 
it  appears  to  me,  unnecessarily  defeat  the  inte 
the  parties,  and  render  the  clause  in  ques 
operative. 

Declare  that  the  lands  which  have  become  y 
the  wife  during  the  coverture,  are  subject  to  an 
by  the  agreement  and  covenant  contained  in 
clause  of  the  settlement,  and  that,  in  order  to 
performance  of  the  said  agreement,  and  accordin 
true  intent  and  meaning  of  the  parties,  the  sa 
ought  to  be  sold,  and  the  surplus  of  the  m 
arise  from  the  sale,  after  paying  costs,  &a,  oug 
invested  in  the  names  of  the  trustees,  on  such 
same  trusts,  as  in  the  settlement  are  declared 

» 

ing  the  reversionary  stock,  &c. 


March  10.  FISHER  v.  PRICE. 

A  bill  sought,   riiHIS  case  came  before  the  Court  on  exce{ 
sto^brokers  *^®  Master's  report,  finding  the  Defendants' 

a  discovery  of    insufficient 

certain  sales 

of  stocks 

and  shares. 

The  Defendants,  by  their  answer,  stated  that  some  of  them  were  illesal  time 

and  refused  to  give  a  discovery  of  any  of  the  transactions.     Held,  that  1 

bound  to  answer  as  to  the  legal  matters. 

A  Defendant  submitting  to  answer  cannot  avail  himself  of  the  38th 
August  1841,  and  decline  to  answer  part  of  the  bill,  on  the  ground  that 
wholly  demurrable. 
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The  Plaintiff  stated,   that  in  1841    he  had  em-        1848. 


Fisher 


ployed  the  Defendants  as  his  stock-brokers ;  and  had 
recommended  them  extensively  to  persons  of  wealth  «. 

and  respectability,  and  that,  in  1843,  they  agreed  to       ^*^'* 
allow  him  an  interest  on  the  amount  of  commissions 
payable  for  business  obtained  through  his  recommenda- 
tioiu     The  agreement  was  stated  by  the  bill  in  the 
f oUowii^  terms :  — 

^'  That  after  some  discussion  between  the  Defendants 
and  the  Plaintiff,  it  was  finally  arranged   and  agreed 
between  them,  (at  and  during  such  personal  interview 
as  last  aforesaid),  that  the  Plaintiff  would  continue  to 
employ  the  Defendants  as  his  brokers,  in  manner  afore- 
BBid,  and  would  endeavour  to  procure  additional  cus- 
tomers for  the  said  Defendants'  firm,  firom  among  his 
commercial  friends  and  connections ;  and  that  the  said 
Defendants  would  pay  to  the  Pkuntiff,  or  allow  him  in 
><9count,  one-third  of  all  commissions  received  by  them 
on  buriness,  obtained  or  transacted  by  the  Defendants 
^  their  firm  through  the  Plaintiff's  means  or  recom- 
"^endadon." 

^C^  Ull  allied  that  this  agreement  was  to  be  retro* 
l^octive. 

^tlie  bill  claimed  a  considerable  sum  by  virtue  of  the 

•Jf^^ment ;  and  it  contained  the  following  charge :  — 

^t  the  amount  of  commissions  received  by  the  De- 

'^^aots,  upon  business  obtained  and  transacted  by 

J*^^**i  through  the  Phdntiff's  means  and  introduction, 

^^Uding  the  amount  of  commission  charged  in  the 

^t  instance  by  the  sud  Defendants  to  the  Pluntiff 

^  ^^  own  business,  of  which  the  Plaintiff  was  entitled 

^  return  of  one-third,  under  the  terms  of  the  said 

^S^^ement,  exceeded  in  the  whole  the  sum  of  650021 

O  2  And 
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1848.  And  in  particular,  and  as  some  evidence  thereof,  the 
Plaintiff  charged,  that  the  amount  of  commissions 
charged  to  the  Plaintiff  by  the  Defendants,  and  duly 
accounted  for  by  him  to  them,  in  respect  of  business  of 
his  own,  to  which  the  terms  of  the  agreement  applied, 
exceeded  the  sum  of  2000Z.;  that  the  amount  of  com- 
missions received  by  the  Defendants  on  business  trans- 
acted by  them  for  Messrs.  Davies  and  Co.,  through  the 
recommendation  of  the  Plaintiff,  and  to  which  the 
terms  of  the  agreement  applied,  exceeded  the  sum  of 
3000Z.  The  bill  proceeded  to  enumerate  the  commis- 
sion received  from  five  other  persons  recommended  by 
the  Plaintiff. 

The  bill  proceeded  to  interrogate  the  Defendants  on 
these  charges,  in  the  usual  strict  form,  and  asked  them 
to  set  forth  a  full  account  of  their  dealings  in  respect 
of  those  matters ;  ^'  and  in  particular  in  respect  of  the 
sale  and  purchase  of  shares  and  stock,  and  to  set  forth 
the  number,  nature,  amount  and  respective  dates  of 
the  several  sales  and  purchases  of  shares,  scrip  and 
stock  of  all  kinds,  effected  or  transacted,"  with  the 
amount  of  commissions  &c. ;  and  a  list  of  the  persons 
whose  business  had  been  obtained  by  the  Plaintiff 's 
means,  and  an  account  of  the  dealings,  and  a  schedule 
of  papers  relating  to  the  matters  aforesaid. 

The  bill  prayed  an  account  on  the  footing  of  the 
,  alleged  agreement 

The  Defendants  put  in  a  long  answer,  whereby  they 
denied  the  agreement,  and  stated  the  losses  they  had 
sustained  in  their  dealings  with  the  Plaintiff  and  his 
friends,  and  that  such  dealings  were  partly  real  sales 
and  pai*tly  fictitious  sales  or  time  bargains  of  stock. 
They  set  up  and  insisted  on  the  Statute  of  Frauds,, 
which  enacts,  that  no  action  shall  be  brought  upon 

any 
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any  agreement,  which  is  not  to  be  performed  within        1848. 

one  year,  unless  the  agreement  shall  be  in  writing,  &c     ^^JP^^^^^ 

°  ^  Fisher 

V, 

They   insisted  that  the   bill   was  demurrable,  and        P^'cb- 
bmitted,  that  they  were  not  bound  to  answer  any  of 
matters,  and,  in  particular,  they  declined  to  dis- 
the  matters  enquired  after  by  the  20th  and  22nd 
uit;evrogatories  (being  those  above  shortly  set  out  as 
e  dealings  and  papers). 


le  answer  concluded  as  follows :  — "  And  these  De- 
further  say,  that  the  sales  and  purchases  so  as 
effected  by  them  as  such  brokers  as  aforesaid, 
'Ihe  share  and  money  markets,  on  account  of  the 
l^^uitiff  and  several  other  persons  introduced  to  the 
"^^^^^ndants    by   the   Plaintiff,    consist    (among  other 
igs)  of  sales  and  purchases   of  the  public   stocks 
securities  of  this  country,  of  or  to  which  stocks 
securities  the  Plsdntiff  and  the  said  other  persons 
not  actually  possessed  or  entitled,  in  his  or  their 
right,  or  in  his  or  their  own  name  or  names,  or  in 
name  or  names  of  a  trustee  or  trustees  to  his  or  their 
,  at  the  respective  times  when  such  sales  and  pur- 
.ses  were  effected  by  the  Defendants  on  their  respec- 
accounts ;  and   that  the  discovery  of  the  several 
otters  and  things  enquired  after  by  the  interrogatories 
^he  bill  numbered  respectively  20  and  22,  and  of  other 
^^^  matters  and  things  enquired  after  by  the  bill,  which 
'^^"ve  not  been  answered  by  these  Defendants,   would 
®vil3ject  the  Defendants  to  the  penalties  imposed  by  an 
of  the  7th  George  the   Second  (a),  intituled  *  An 
to  prevent  the  infamous  practice  of  stock-jobbing.' 
-^Jad,  therefore,  the  Defendants  further  submit,  that 
^®y  were  not  bound  and  ought  not  to  be  compelled  to 

^^"^Wer  such  last^mentioned  matters  and  things." 

The 

(a)  Cap.  8- 

O  3 
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1848.  The  Plaintiff  took  exceptions  to  this  answer,  which 

were  allowed  by  the  Master^  and  were  now  brought 
before  the  Court  by  way  of  appeal. 

Mr.  Temple  and  Mr.  A.  J.  Leuns,  for  the  Defendants, 
in  support  of  the  exceptions  to  the  Master's  report. 
First.  The  allied  contract  is  not  to  be  performed 
within  a  year,  and  is  not  in  writing  or  signed  by  the 
party  to  be  charged.  The  Statute  of  Frauds  (a)  is, 
therefore,  applicable;  Boy  dell  v.  Drumm(md(b)i  and 
the  bill  is  demurrable;  consequently  the  Defendants 
may  avail  themselres  of  the  SSth  Greneral  Order  of  Au- 
gust  1841  (c),  and  decline  answering. 

Secondly,  under  the  Stock  Jobbing  Act  the  De- 
fendants may  be  liable  to  penalties :  they  are  not,  there- 
fore, bound  to  answer  the  interrogatories;  Bullock  v. 
Richardson*  (d) 

Thirdly,  this  is,  in  substance,  a  bill  for  specific  per- 
formance; and  this  Court  will  not  compel  a  specific 
performance,  unless  it  can  execute  the  whole  contract 
specifically  agreed  upon;  Gervais  v.  Edwards,  {e)  Here, 
as  it  cannot  execute  the  illegal  portion,  the  whole  fuls. 

Mr.  Turner  and  Mr.  M.  A.  Shee,  contra.  The  bill 
is  not  demurrable,  if  it  be,  the  Defendants  ought  to 
have  demurred,  and  as  they  have  submitted  to  answer^ 
they  must  answer  fully.  The  38  th  General  Order  will 
not  aid  them  if  the  bill  be  generally  demurrable :  that, 
after  some  previous  conflict  of  decisions,  has  now  been 
settled  by  the  Lord  Chancellor,  (g)    If  the  billj  be  not 

demurrable^ 

(a)  29  Car.  2.  c.  3.  (e)  2  Dr.  <J  War.  80. 

(b)  nEast,U2.  (g)    See   Tipping  y.  Clarke 

(c)  Ordmes  Can.  175.  2  Hare^  383. ;  Drake  y.  Drake, 

(d)  n  Fes.  37 3.  i6. 647. ;  Fmrthome  v.  WeMttm 


'•  Ten^le,  in  reply.     The  Defendants  could  not 
for  the  bill  is  demurrable^  and  on  that  ground  a 
to  it  would  be  overruled ;  Billing  v.  FKght{c)y  Steff 
^*    .Andrews,  (d) 

^The  Mast£B  of  the  Bolls. 

X  do  not  intend  to  part  with  this  case,  until  I  have 
&Qen  what  took  place  in  the  case  before  the  Lord  Chan- 
cellor. 


le  Defendants  ineost  that  when  some  of  the  matters 
lawful,  and  part  unlawAil,  they  can  refuse  to  answer 
^^  whole,  on  the  allegation  that  some  parts  are  unlaw- 
Ail.    I  am  of  opinion  that  they  cannot. 

1Dx(^  Plaintiff  calls  on  the  Defendants  to  answer  a 
nvBsuber  of  things,  apparently  lawful,  which  he  has  not 

:  the  Defendants  say,  some  are  unlawful, 

and 


3  ^are,  387. ;   Kaye  y.  WaU,  (a)  6  Beav.  88. 

4  J^are,  127.  283. ;  MoUtworlh  (6)  I  Simoru,  404. 
^-   toward,  2  CoUy.  146. ;  Bad-  (c)  1  Madd.  230. 
^^^.Cyrwen^ib.  151.;  Mown  \d)  2  Madd.6. 
^     ^akenunt,   15  Snumt^  374.; 

^-  <^*  SPAitf5W,516. 

O  4 
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(femurrable,  the  Defendants  ought  to  have  pleaded  the       1848. 
Statutes.     The  Defendants  say  that  some  of  the  trans* 
actions  are  l^al,  and  others  are  contrary  to  the  Stock 
Act ;  but  they  are  not  inseparably  connected, 
in  The  Earl  of  Lichfield  v.  Bond,  (a)     The  Defend- 
ants   are,  therefore,  bound   to  answer   those  matters 
'Hrlmieh  are  not  within  the  Stock  Jobbing  Act.     This 
bill   is  not  a  bill  for  specific  performance,  but  a  simple 
I>£11  £>r  an  account.     They  cited  Cfreen  v.  Weaver,  (b) 
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and  we  cannot  answer  with  safety.  Whatever  hardship 
may  be  imposed  on  the  Defendants  to  distinguish  them, 
I  think  that  they  are  bound  to  do  so,  because  they  it  is 
who  state  the  illegality  of  some  of  the  transactions, 
and  ask  to  exonerate  themselres  from  discovery.  I 
think,  therefore,  that  this  cannot  be  maintained. 


The  other  question  depends  on  the  decifflon  of  the 
Lord  Chancellor  on  the  Greneral  Order ;  and  when  there 
is  such  authority  deciding  that  a  Defendant  may  by  his 
answer  protect  himself  from  answering  a  bill,  in  the 
same  way  as  if  he  had  demurred  to  the  whole  bill  at 
first,  I  ought  not  to  act  agwist  it  until  I  have  seen  the 
Lord  Chancellor's  judgment. 

^  I  cannot  say  that  I  approve  of  this  sort  of  agreement ; 
but,  after  what  has  been  done  in  the  cases  of  sales  of 
recommendation  of  the  practice  of  medical  men,  at- 
tornies,  dentists  and  others,  I  cannot  say  that  this  Court 
will  not  sustain  this  agreement ;  nor  am  I  prepared  to 
pronounce  that  the  sale  of  such  a  reconmiendation  may 
not  be  legal,  however  little  to  be  applauded. 


On  a  subsequent  day. 


The  Master  of  the  Bolls  overruled  the  exceptions 
to  the  Master's  report. 
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1848. 


T 


SIDERFIELD  v.  THATCHER.  j^^^  5, 

bill  was  filed  for  the  purpose  of  winding  up  a  ^  .      - 

partnership^  and>  upon  a  motion  for  a  receiver,  the  tachment  for 

parties  consented  to  a  reference  to  the  Master  to  wind  Y^l^J 

up  the  concern.     While  the  matter  was  proceeding  though  re- 

before  the  Master,  the  Defendants  Thatcher  and  Yates,  ^hL^^^* 

Bupponnfc  that  an  answer  would  not  be  required  from  «pd  time  given 
♦V.      ^f       J  xt_    X.        i.  .  .  ,  **>e  Defend^ 

mem,  allowed  the  tune  for  answermg  to  expu«,  when,  ants  to  answer 

''^thout  any  notice,  writs  of  attachment  were  sealed  o"P«yjnentof 
^  costs,  the  De* 

^^S^xnst  them,  and,  on  an  attendance  before  the  Master,  fendanu 

»    co-Defendant  objected  that  these  two  Defendants  r^^^ 

could  not  be  heard,  being  in  contempt.     The  objection,  grounds  for 

fceiug  supported  by  the  Phuntiff,  was  allowed.  Sfii'l;?''' 

would  not  be 

Afr.  Roupell  and  Mr.  Malins  now  moved  to  discharge  ovS  previous " 
*^^   attachments,  on  the  ground  that  they  had  issued  "*^"n*tion. 
ooi^trary  to  good  faith.     They  argued,  that  though  a 
P^^«M;y  might,  in  point  of  practice,  be  strictly  regular,  yet 
^^  courts  would  not  allow  their  power  or  process  to  be 
^^^^^^  oppressively,  or  for  purposes  not  strictly  legitimate, 
®*    ^^here  a  fiat  in  bankruptcy  issued  for  the  purpose  of 
®flEfe<5ting  a  dissolution  of  a  partnership,  or  contrary  to 
g^^^  fiuth,  or  to  create  a  forfeiture  of  a  lease,  the  Court 
^^^^^d  annul  it.   That  if  the  Defendants  had  been  asked 
*^^^    an  answer,  or  had  received  notice  of  the  intention 
^         issuing  attachments,  they  would  have  obtained  time 
the  Master. 


^^2{r.  Turner  and  Mr.  Canhrien^  for  the  Plaintiff,  ad- 
'^^^'ftted  that  the  objection  before  the  Master  ought 
to  have  prevailed;  Kinff  v.  Bryant  (a),  Wilson  v. 

Bates 
(a)  3  MyL  if  Cr.  191. 
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1848.        Bates  (a);  and  said  that  it  had  been  abandoned  by  the 
^■^^^^'^^^     Plaintiff.     They  armied  that  there  had  been  no  breach 

8IDBRFIELD  in.iiT  1  1.  ..^1 

o.  of  good  faith,  and  that  there  was  nothing  to  justify  the 

Thatcher,  belief  that  no  answer  would  be  required ;  that  the  con- 
versations which  had  taken  place  shewed  the  contrary^ 
and  that  according  to  the  present  practice  no  notice  waB 
now  necessary  before  issuing  attachments* 

The  Master  of  the  Eolls. 

I  am  sorry  to  see  the  course  of  proceeding  adopted 
here ;  but  I  do  not  consider  these  attachments  irregular. 
I  do  not  find  that  the  Plaintiff  in  this  case  used  any 
actire  means  to  persuade  the  Defendants  that  answers 
would  not  be  required  from  them,  though  I  strongly 
think,  that  the  circumstances  of  the  case  were  such,  as 
to  induce  the  Defendants,  if  not  to  believe  that  an  an- 
swer would  not  be  required,  at  least  that  it  would 
not  be  required  pending  the  proceedings,  without  being 
asked  for.  The  Defendants  have,  however,  been  led 
into  the  present  state  of  things,  not  by  any  irregularity 
or  by  deception,  but  in  such  a  way  that  they  ought  not 
to  be  allowed  to  suffer.  They  were  entitled  to  fiirther 
time  if  they  had  asked  for  it,  but  not  having  done  so, 
under  the  peculiar  circumstances,  and  the  time  for  an* 
swering  having  expired,  the  attachments  issued. 

This  bill  is  filed  to  take  the  partnership  accounts,  and 
for  interim  relief.  On  the  discussion  of  a  motion  for  a 
Beceiver,  the  parties  came  to  an  agreement  that  there 
should  be  a  reference  to  the  Master  to  wind  up  the 
concern ;  and  while  the  matter  was  pending  before  the 
Master,  the  ordinary  time  for  answering  expired.  Now 
I  cannot  say  that  it  was  imreasonable  for  the  Defend- 
ants 

(a)  3  jMy/.  4-  Cr.  197. 
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to  ooimider  that  the  answer  would  not  be  required 
them  without  some  previous  intimation;  but  while 
were  proceeding  in  the  Master's  office^  attach- 
m^TKits  were  suddenly  taken  out,  and  interrupted  the 
proceedings  there ;  for  their  co-Defendant  raised  the  ob- 
jec^'t^^ion  that  they  were  in  contempt,  and  could  not  pro- 
ce^^j  and  the  Plaintiff,  though  he  thought  the  objection 
bad^  nevertheless  supports  it  before  the  Master,  and 
the   proceedings  are  stopped.     As  the  attachments  were 
regxilar,  and  as  no  wilful  deception  was  practised  on  the 
pair^  of  the  solicitor  of  the  Plaintiff,  I  think  when  I 
disoliaige  them,  I  ought  to  make  the  Defendants  pay 
the  costs,  because  it  arose  from  a  misconception  on  their 
pax-t;.    I  discharge  the  writs,  upon  the  Defendants  pay- 
ing' the  costs,  and  they  must  have  a  reasonable  time  to 
put;  in  their  answers. 


1848* 


SiDBRFIELD 

Tbatcbbb. 


Jfoy  8,  9, 10. 

^iTie  ATTORNEY-GENERAL  v.  WARD,  (a)       j^  ^  '3  ^ 

24.  ' 

I  "^HE  information  in  this  case  was  filed  for  the  pur-  By  the  com- 
pose of  setting  aside  a  lease  granted  in  1696  of  R^torhaaa 
cer-fc^iii  charity  property,  comprising  the  rectory  and  right  to  all 
'^^'t^Mial  tithes  of  Hatighley  in  Suffolk.     The  lease  was  the  Vicar  is 

^^^    ^  term  of  500  years,  and,  by  the  decree  made  by  Sir  po'  P«'?ved  to 
Y  ^t  ^^'^  •'be  entitled  to, 

^foj^^  Lgach  on  the  17th  of  March  1829,  that  lease  was  and  the  title 

g^x  of  the  Vicar 
must  rest 
either  on  di- 
rect proof  of 
"'^..^luiowment  or  on  an  endowment  to  be  inferred  by  prescription  or  usage. 

-tithes  of  peas  and  beans  have  been  held  to  be  compriscKi  in  the  description  of 
••^^tLliesofcom." 

^^  a  charity  case,  both  the  Attorney- General  and  the  trustees  filed  similar  ex- 
c^t^ons.  ^Id,  that  the  principal  Defendants,  though  charged  with  costs,  ought 
to  V^ave  the  costs  occasioned  by  the  double  set  of  exceptions. 


(a)  S.  C.  1  MyL  ^  Cr.  449. 


204 


1848. 


Attornbt- 
General 

V. 

Ward. 


CASES  IN  CHANCERY. 

set  aside,  and  an  account  was  directed  to  be  taken  of 
the  rents  and  profits  of  the  charity  estates  received  by 
the  Defendants  since  September  1822.  The  profits  con- 
sisted, as  to  part,  of  tithes,  and  the  Informant  claimed 
to  be  entitled  to  the  tithes  o{  peas  and  beansy  as  rectorial 
tithes.  That  claim  was  resisted  by  one  of  the  Defend- 
ants, the  Vicar,  who  insisted  that  he,  as  Vicar,  was 
entitled  to  the  tithes  of  peas  and  beans.  The  Master  so 
decided,  and  exceptions  were  filed  for  the  purpose  of 
bringing  that  question  imder  the  consideration  of  the 
Court 


Mr.  H.  Twissy  Mr.  Roupell,  and  Mr.  Blunty  for  the 
Attorney-General. 

Mr.  Teed  and  Mr.  Schombergy  for  the  trustees. 

Mr.  Turner  and  Mr.  Collinsy  for  the  Defendants,  the 
Wards. 

As  to  the  rights  of  the  Rector  and  Vicar  the  cases  of 
the  Vicar  of  Pancra^  Case  (a),  Carte  v.  BaU{b\  Gundey 
V.  Burt{c)y  Sims  v.  Bennett  {d)y  Daws  v.  Benn{e)y 
were  cited. 


As  to  the  distinction  between  "  corn  "  and  "  pulse." 

Johnson's  ZHctionary,   "  com,"   "  pulse,"   RichardsonCt 

Dictionary y  Ency,  Britt.  "  com,"  LoudorCs  Encyclopaedia 

of  Agriculturey  6th  Book,  c  1,  2,  3.  pp.  798,  799.  808. 

835.,  1  Vict.  c.  89.  s.  10.,  Rex  v.  Woodtoard  {g)y  Rex  v. 

Swathens{K)y     Cor.  Jur.  Civ.  16.,  Pliny y  18th  Book, 

c  87.,  were  cited. 

The 


(a)  Godbolt,  63. 
(6)  3  Atk.  497. 
(c)  Bunb.  169. 
(<0  1  Eden,  382. 


(e)  IP. 4- CV. 751. 
(g)  1  Moody,  323. 
(/<)  4  C.  4-  Pai/.  548. 
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to 


^The  Master  of  the  Rolls. 

^he  question  Is,  whether  the  charity,  being  entitled 
the  rectorial  tithes,  is  entitled  to  the  tithes  of  peas 
beans,  or  whether  they  belong  to  the  Vicar. 


1848. 


Attornbt- 

Gbnsral 

r. 

Ward. 


iin  respect  to  the  law,  there  is  no  doubt.     The 

R^^<2tor  has,  by  the  common  law,  a  right  to  all  such 

tifcl^es  as  the  Vicar  is  not  proved  to  be  entitled  to. 

Tti.«  title  of  the  Vicar  ought  to  be  shewn  either  by 

enidowment,  or  by  prescription,   or  by  usage  in  cir- 

ccLxxistances  from  which  the   Court  can  with  justice 

prosame,  that  there  has  been  an   endowment  of  the 

piJ^cular  tithes.      The  endowment,  therefore,  which 

w    iJie  title  of  the  Vicar,  must  rest  either  on  direct 

prx>of  of  an  endowment,  or  an  endowment  to  be  inferred 

frona  prescription  or  usage.     Nothing  is  more  frequent, 

^^  oases  of  this  kind,  than  for  the  Vicar  to  prove  an  un- 

^^^mipted  usage  of  the  perception  of  tithes  for  a  great 

leii^gth  of  time,  and  the  recognition  of  his  title  in  ancient 

^^^onments,  under  circumstances  leaving  no  doubt  of  the 

proj)er  inference  to  be  drawn. 


this  case  I  am  under  the  necessity  of  saying  that 
^^xre  is  no  proof  whatever  of  the  perception  of  the 
^tl^^  of  peas  and  beans  by  the  Vicar.  I  cannot 
^^xrider  the  evidence  of  the  Baldreys  as  any  proof  that 
^^^  Ticar  received  them.  That  evidence,  slight,  and 
^^^«^3r  little  to  be  relied  upon  as  it  is,  shews,  that  thirty- 
®®^^^n  years  ago  there  were  peas  and  beans  grown,  and 
the  lessee  of  the  rectorial  tithes  did  not  receive 
tithes  of  them.  That  is  the  siun  and  substance 
"the  evidence ;  and  it  would  be  very  idle  to  talk 
^hat,  by  itself,  as  a  proof  of  an  usage  from  which 
endowment  is  to  be  inferred.  There  being  no  evi- 
dexxce  of  the  perception  of  the  tithes,  there  is  wanting 

that 
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that  foundation  on  which  the  title  of  the  Vicar  usually 
rests  in  such  cases. 

The  documents  which  have  been  referred  to,  if  they 
are  ambiguous,  which  can  hardly  be  said  in  the  sense 
of  their  proving  title  in  the  Vicar,  are,  however,  of  this 
nature:  the  first  is  that  the  Vicar  is  entitled  to  the 
minute  tithes :  that,  of  course,  will  be  nothing  to  the 
purpose  here.    The  next  is  a  lease  of  the  rectory,  which 
was  executed  in  the  31st  year  of  King  Henry  VIIL 
The  whole  ai^ument  rests,  as  far  as  it  depends  on  that 
lease,  on  this :  —  That  the  tithes  granted  by  the  persons 
who  were  then  entitled  to  the  rectory  were  described 
to  be  the  tithes  of  all  manner  of  grains  of  com :  there 
was  an  exception  of  all  tithes  of  com  payable  to  a  par* 
ticular  charity.     It  was  argued,  that  I  ought  firom  this 
to  make  a  distinction  between  tithes  of  grain  and  those 
of  com.     Unfortunately  for  that  argument,  it  happens 
that  in  the  documents  which  follow  about  the  same 
time,  these  words  "  grain  "  and  "  com  "  are  used  inter- 
changeably ;  so  that  these  documents  do  not  assist  the 
Vicar  and  Defendant ;  but  surely  it  is  not  to  be  said, 
that  the  title  of  the  Vicar,  as  against  the  Bector,  is 
to  be  judged  of  or  concluded  by  the  description  which 
the  Bector  gives  in  his  own  grant,  in  which  the  Vicar 
has  no  concern.    Besides  we  cannot  now  tell  whether 
peas  or  beans  were  then  cultivated  or  not ;  they  might  or 
might  not  be,  and  the  description  might  properly  apply 
to  that  which  was  cultivated  at  that  time.     All  this, 
however,  I  consider  immaterial,  because  the  words  used 
in  that  description  do  not  admit  of  the  distinct  and 
limited  meaning  which  is  attempted  to  be  put  on  them. 

We  next  come  to  the  terriers ;  they  are  not  uniform ; 
but  they  are  relied  upon,  because,  in  stating  what  is  due 
to  the  Vicar,  they  except  the  tithes  of  com ;  and  one  or 

two 
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of  them  8tate>  that  the  Vicar  is  entitled  to  all  the 

tit^bes,  except  the  tithe  of  com.     Now>  if  that  had  been 

aocompanied  by  a  perception  of  the  peas  and  beans^  I 

sliovild  haye  thought  it  very  material;  but  not  being 

accompanied  by  that,  I  cannot  consider  it  as  the  smallest 

evidence  of  title  against  the  right  of  the  Rector ;  and 

none  of  them  go  any  further  than  this^  ''  except  the 

lathes  of  com  which  are  payable  to  the  Impropriator." 

If  it  could  be  made  out>  that  the  expression ''  Com  "  was 

c(  such  force  as  to  exclude  "  peas  and  beans,"  that  would 

l)e  something.     Nothing  of  that  sort  has  been  made 

out;  and  I  think  it  cannot  be  made  out,  because  when 

we  talk  of  what  is  the  meaning  of  com  as  distinguished 

from  pulse,  we  are  not  involyed  in  a  botanical  inquiry, 

but  we  are  engaged  in  the  consideration  of  the  mean- 

u%  of  terms,  as  attributed  by  the  law  of  England;  and 

I  have  no  doubt  that  the  tithes  of  peas  and  beans  have 

t^cen  frequently  held  to  be  comprised  in  the  description 

rftithesof  com. 


1848. 


Attornbt- 
Gbnsral 

Ward. 


I  think,  under  these  circumstances,  if  I  were  to  go 
no  further,  than  the  want  of  all  proof  of  perception  of 
^e  tithes  in  question,  and  the  want  of  any  thing 
tending  in  any  way  to  defeat  that  right  which  the 
^Gctor  has  no  occasion  to  prove,  because  it  is  his 
^^onaoum  law  right,  the  Court  is  precluded  from  holding 
on  this  eyidence,  that  the  Vicar  had  established  his  right 
^  these  particular  tithes. 

I  am,  therefore,  under  the  necessity  of  saying,  that  I 
cannot  agree  with  the  conclusion  to  which  the  Master 
^  come ;  and  I  think  the  Messrs.  Wards  must,  on  the 
evidence  used  before  the  Master,  be  charged  with  the 
^thes  of  peas  and  beans,  from  which  the  Master  has 
«onerated  them. 


Two 
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Two  sets  of  similar  exceptions  had  been  filed,  one 
by  the  Attorney-General,  and  the  other  by  the  trustees 
of  the  charity ;  and  it  was  contended  by  the  Defendants, 
that  this  was  wrong,  and  that  they  ought  to  be  relieved 
from  the  costs  incurred  by  these  double  exceptions. 
As  to  this. 


The  Master  of  the  Rolls  said,  the  Defendants 
say  they  ought'  not  to  be  charged  with  the  whole  of 
the  costs  incurred,  on  the  ground  that  two  sets  of  ex- 
ceptions have  been  taken  when  one  would  have  been 
sufficient.  In  that  I  confess  I  agree.  I  think  that 
one  set  of  exceptions  would  have  been  sufficient,  and 
that  if  any  additional  costs  have  been  occasioned  by 
there  having  been  two  sets  of  exceptions  instead  of  one, 
the  Defendants  ought  not  to  be  charged  with  them.  If 
the  parties  will  not  agree  on  what  is  the  excess  of 
expense  occasioned  by  two  sets  of  exceptions  instead  of 
one,  I  must  refer  it  to  the  Master  to  inquire  what  ad- 
ditional expense  has  been  incurred  thereby. 


Declare  that  the  Defendants  ought  to  be  pfdd  out  of 
the  charity  funds  such  additional  costs,  if  any,  as  they 
may  have  properly  incurred,  by  reason  of  the  Defend- 
ants, the  trustees,  having  taken  the  first,  second,  and 
third  exceptions  to  the  Master's  report  as  to  the  tithes 
of  peas  and  beans. 
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In  re  WYCHE.  Jmw  15. 

T^HIS  was  a  petition  presented  the  17th  May  1848  Acetttdgue 
to  tax  a  bill  of  costs  which  had  been  pud  on  the  that  h^^ 

22nd  of  May  1847.     The  facts  are  fully  stated  in  the  '""'ee,  if  he 
'i«Y«9  r>i  acted  as  so- 

J^agment  of  the  Court.  licitor  in  a 

suit,  should 
^  ^  ^  ^        receive  full 

iUr.  TWn^andMr.  Tn/?/?^  in  support  of  the  petition,  costs.    A  bill 

was  delivered 
on  the  18th  of 

3ifr.  Walpole  and  Mr.  Hetherington,  contrik.  Febmory^  and 

^  ^  on  the  8th  of 

March  the 

Mr.  Turner,  in  reply.  sohcitor 

^  •'  ceased  to  act. 

After  discus- 
The  following  cases  were  cited :  Moore  v.  Frotod  (a),  sion  as  to  the 

Vianet  V.  Parker  (b),      Todd  v.    Wilson  {c),     Neto  v.  having  re- 

Jones  (rf).   In   re   Sherwood  (e),    Gibson  v.    Jeyes  (y),  ^eiv^  othor 
__  ^^  Droiessionai 

Frcuer  v.   Palmer  (A),    Horloch  v.    Smith  (i),    In   re  advice,  the 

OitiTfcC*),  Bainbrigge  v.  Blair.  {I)  gJf^'^P^^J  ^« 

22d  of  il%, 

7%e  Master  of  tlie  Rolls.  ?  deduction 

being  made 

The  41st  section  of  the  act  for  amending  the  laws  ^^ppfjca^n 

telating  to  attomies  and  solicitors  (m)  declares,   that  made  within 

payment  of  any  bill  shall  not  preclude  taxation,  if  the  nJJfnths,  the 

special  circumstances  of  the  case  shall,  in  the  opinion  Court  refused 

of  the  Court  or  Judge,  appear  to  require  the  same,  mion. 
upon  such  terms  and  conditions,  and  subject  to  such 

directions, 

(a)  3  il/y/ij-  Cr.  45.  (A)  4  F.  «?•  CoL  (Ex.)  515. 

(b)  9  Beav.  385.  (i )  2  Myl.  <J  Cr.  495. 

(c)  lb.  486.  (k)  9  Beav.  602. 

(d)  9  Bt/thewood,  338.  (/)  8  Beav.  588. 

(e)  3  Beav.  338.  (wi)  6  &  7  T/c/.  c.  73. 
(g)  6  r«.  266. 

Vol.  XL  P 
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1848.       directions^  as  to  such  Court  or  Judge  shall  seem  i 
^^^^^^     provided  the  application  for  such  reference  be   : 
Wychb.      within  twelve  calendar  months  after  payment. 

This  petition  is  presented  within  twelve  cal< 
months  after  payment;  and  the  question  is,  wh 
the  special  circumstances  of  the  case  are  such  i 
require  a  taxation. 

The  case  appears  to  be  this :  —  In  1839,  fFyc 
solicitor,  had  become  a  trustee  for  Mrs.  Anstice 
Petitioner.  Being  a  trustee  for  her,  the  rules  o 
Court  required  that  he  should  not  act  on  the  ord 
terms,  but  should  be  entitled  only  to  charge  coal 
of  pocket. 

Before  1845,  he  had  acted  as  her  attorney  in  cc 
actions  at  law.  In  January  1845,  it  was  pro] 
that  he  should  act  as  her  solicitor  in  a  suit  is 
Court  in  respect  of  the  trust  property,  and  he,  a1 
time,  declared,  that  if  he  acted  for  her,  he  must  a 
the  ordinary  terms^ of  being  paid  as  between  solicito 
client.  She  appears  to  have  acquiesced  in  this,  an 
signed  a  retainer,  in  such  special  terms  as  to  provide : 

It  is  said,  that  it  is  extremely  difficult  for  a  tr 
against  a  cestui  que  trusty  or  for  a  solicitor  agai 
client,  to  make  the  client  pay  more  than  the  ml 
law  allow.  I  will  not  venture  to  say,  that  in  si 
case  as  this  it  cannot  be  done,  because  if  the  p 
understand  the  principle  that  a  trustee  acting  as  a  e 
tor  in  the  trust  matters  is  only  entitled  to  costs  o 
pocket, — if  the  cestui  que  trust  has  clear  knowledge 
proper  protection, — I  should  hardly  say  that  sue 
agreement  is  illegal,  or  that  it  cannot  be  carried 
effect.    This  lady,  from  the  first,  did  know  that  a  tz 
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aoting  as  solicitor  was  not  entitled  to  ordinary  costs  as       1 848. 

betuveen  solicitor  and  client;  and  it  does  appear  that  ^'^T'^'^ 
slie    liad  other  professional  advice  besides  that  given  by      Wvon. 
^PyeAtf  himself. 

After  a  time,  it  was  proposed  to  put  an  end  to  the 
litigation  which  existed  between  the  client  and  other 
persons,  and  an  arrangement  as  to  costs  was  proper. 
The  bill  of  costs  of  Wyche  was  delivered  on  the  18th  of 
February  1847.    From  the  time  when  the  bill  of  costs 
w«9  delivered,  is  it  or  not  the  fact,  that  Mrs.  Anstice 
was  under  the  power,  dominion,  and  ordinary  influence 
of  a  solicitor  over  a  client  ?    Was  there  any  surprise  or 
hurry?    Does  that  appear?    On  the  18  th  of  February 
^  faill  was  delivered.     After  it  was  delivered,  Mrs. 
Ansiice  and  her  husband  stated  that  they  were  dissatis* 
fied ;  they  thought,  and  were  advised  by  a  professional 
fi^^Qod,  that  it  was  an  exorbitant  bill,  and  ought  to  be 
^•^ed.     On  the  9th  of  April,  the  bill  havmg  been  de- 
livered in  FAruary,  she  stated,  in  a  letter,  that  she 
^  been  advised  to  have  the  bill  taxed,  but  that  she 
^  no  wish  to  do  so,  if  it  could  be  avoided.     The  bill 
^  been  carefully  analysed,  and  the  analysis  was  pro- 
«noe^  to  the  solicitor,  and  it  was  stated  that  they  con- 
®aeried  it  as  excessive.    A  treaty  took  place,  and  Wyche 
^fferod  to  deduct  58/.  7^.  from  the  amount  of  the  bilL 
^y^Jke,  not  unnaturally  under  the  circumstances,  was 
^l^ased  with  the  treatment  he  had  received,  and  on 
^^  Sth  of  April  he  wrote  to  Mrs.  Anstice,  I  have  lost 
^^^    confidence,  and  I  decline  to  act  any  longer  as  so- 
^*^^:r  in  the  business.    Still  the  bill  was  not  paid.  Was 
tnis    Xady  in  the  situation  of  a  client  under  the  influence 
oi  ik^^  solicitor,  or  of  a  cestui  que  trust  under  that  of 
»er  "ttmstee,  or  rather  was  she  not  trying  how  much  she 
comd  get  taken  off  the  bill  of  costs?     It  was  not  before 
^  22nd  of  May  that  the  bill  of  costs  was  settled,  and 

P2  it 
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1848.       it  was  then  settled  by  payment,  after  deduction  of 
58/.  7$.  from  the  amount. 

These  circumstances  are  important  in  questions  of 
this  kind,  if  I  were  called  on  to  determine  that  this  was 
a  valid  agreement  between  the  parties ;  but,  looking 
at  the  case  as  one  where  a  party  desires  to  open  a  paid 
bill,  does  it  present  the  circumstances  usually  relied 
on  for  such  a  purpose,  namely,  surprise  or  oppression  ? 
There  was  no  surprise ;  and  there  was  no  threat  that 
any  matter  should  not  be  wound  up  untU  the  bill  had 
been  settled. 

We  have  a  long  previous  delivery  of  the  bill,  a  con- 
sultation on  it  with  professional  friends,  who  advised 
that  the  bill  ought  to  be  taxed ;  an  expressed  reluctance 
to  tax ;  a  request  to  make  a  deduction,  and  ultimately 
the  bill  paid  and  a  sum  taken  off.  There  was  no  pressure 
at  the  time,  and  the  solicitor  had  previously  on  the  8th 
of  April  distinctly  declined  to  act  as  solicitor  of  this 
lady.  If  I  order  taxation  in  this  case,  I  shall  go  much 
further  than  the  Court  has  ever  done. 

Dismiss  the  petition  without  costs* 
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e  ATTORNEY-GENERAL  of  the  Prince  of   /«,.  11,12.14. 
WALES  r.  LAMBE. 

HIS  was  a  motion  for  production  of  documents  in  a  partition 
the  Defendant's  possession,  and  the  contest  arose  ^^""^^ 
-to  the  right  to  compel  the  Defendant  to  produce  a  manor,  and  A^ 
deed  of  the  2d  of  February  1829.  Safti  uT 

common  of 

Tie  information  stated  that  the  manor  of  Treverbyn  in  geveredT  In 

(J^nrnwall  had,  before  the  reign  o(Hen.  VIIL,  descended  ^®2^»  ?•»  ^^^ 

,  ,        ,  was  seised  of 

to  'f;wo  coheiresses,  and  had  been  divided  into  two  distinct  four  ancient 
majiors  of  Treverbyn  Trevamon  and  Treverbyn  Courtenay.  ^>u^^Sj* 
That  the  enclosed  lands  had  been  partitioned  and  al-  manor,  ob- 
lo^tted  between  the  two  new  manors ;  but  that  no  par-  veyance  from 

tition  had  been  made  of  the  imenclosed  lands,  which  -B.ofallhb 

11-111  /•   1  rights  &c. 

wex^  held  by  the  owners  of  the  two  manors  as  tenants  over  the  an- 

in    coimnon.     The  manor  of  Treverhm  Trevanion  be*  cientten^. 
.  *^  ments  and  the 

«>^=iged  to   a  Mr.    Trevaniony  and    that  of  Treverbyn  adjoining 
C^mrtmay  to  the  Dukes  of  Cornwall.  d^^to 

be  tenant  in 

*Xhe  information  alleged  that  there  was  a  tract  of  480  common  over 

these  wastes ; 
Wix^es  of  land  within  the  manors  which  (with  the  excep-  but  B,  set  up 

tion  of  four  ancient  tenements  called  Carnerosemary^  t'd^^th"^*!^ 

^^^^eveoTy  Rosevcan^  and  Hallibet,  containing  about  79^  as  attached  to 

*^^^"^8  of  which  Lambe  was  seised)  formed  part  of  the  cient^tene^" 

■^^-Bte,  and  belonged  to  the  lords  of  the  two  manors  as  ments.  Held, 

tArin*.x    •  under  the  cir- 

^I^nts  m  common.  cumstances, 

that  C.  was 

That  by  indenture  of  the  2nd  of  February  1829,  produce  the 
^*^*  Trevanion  had,  in  consideration  of  400/.,  conveyed  ^®^?  ^^  ^®^^» 

'  •'         for  having  ac- 

to   quired  the 
manorial  rights 
conveyed  to  him  by  the  deed  of  1829,  he  had  become  subject  to  the  liabilities  to 
"^u^h  he  would  not  have  been  subject  merely  as  owner  of  the  aucient  tenements. 

PZ 


iW 


1848. 


Prince  of 
Wales 

r. 
Lambs. 
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to  Lambe  and  his  heirs  all  his  sliare  and  interest  in 
this  tract  of  land,  except  his  share  and  interest  in  the 
tin  thereunder.  It  insisted  that  Lambe  was  tenant  in 
comraon  with  the  Prince  of  this  waste^  exoept  the  tin. 
It  stated  that  the  Defendant  had  nused  considerable 
quantities  of  china  clay  under  the  waste,  and  that  the 
Prince  was  entitled  to  a  moiety  thereof. 

It  chained,  that  by  the  Stannary  laws  all  lands 
bounded  with  tin  bounds  had  been  waste,  and  that  the 
lands  in  question,  except  the  ancient  tenements,  had  al- 
ways been  tin  bound,  and  that  the  tolls  of  tin  belonged 
to  the  two  lords  in  equal  moieties. 

The  information  prayed  a  declaration  that  the  whole 
of  the  tract  of  land,  except  the  four  ancient  tenements, 
was  part  of  the  waste;  and  that  the  Prince  was  seised 
of  one  moiety  thereof  as  tenant  in  common  with  the 
Defendant,  and  it  sought  for  accounts  of  the  china  day. 

The  Defendant  by  his  answer  stated,  that  there  had 
been  a  partition  not  only  of  the  manors  and  enclosed 
lands,  but  also  of  a  large  portion  of  the  unenclosed  land, 
and  that  large  tracts  of  the  waste  land  in  Treverbt/n 
Trevanion  formed  part  of,  and  were  attached  to,  the 
enclosed  tenements,  and  were  now  held  in  severalty  by 
the  owners  of  such  tenements.  The  Defendant,  in  effect, 
denied  the  title  of  the  Prince  to  the  whole  504  acres, 
and  claimed  the  same,  either  as  ancient  tenements,  or 
as  unenclosed  land  attached  thereto. 

He  admitted  that  a  tract  of  waste  called  King^t  HUl 
(which  was  not  in  question)  had  not  been  partitioned, 
and  constituted  **  the  manorial  waste  of  Tre^erhyn^  and 
was  held  by  the  two  lords  in  common. 


He 
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He  stated  that  Trevanion  had,  by  the  deed  of  1829,  1848. 
conveyed  to  him  all  the  quit  rents  of  8^.  issuing  out  of 
three  of  the  ancient  tenements,  and  also  all  the  manorial 
uid  other  rights,  royalties,  &c  of  Trevanion  upon  and 
<yver  the  add  hereditaments,  and  over  such  of  the  waste 
lands  adjoining  as  had  been  theretofore  exclusively  held 
therewith  and  deemed  to  belong  to  the  same,  except 
&i  and  liberty  of  shooting,  &c.,  but  that  the  deed  did 
^t  state  the  boundaries,  save  as  was  shewn  by  the  map 
^^  the  deed,  and  did  not  state  the  quantity  of  acres  of 
the  ancient  tenements. 

Ab  to  the  tin  bounds,  the  Defendant  stated,  that  cer* 

**Ui  parts  of  the  504  acres  mentioned  in  a  map  depo- 

•^ted  with  the  derk  of  Records  and  Writs  were  under 

^^  bounds,  and  that  he  had  heard  and  understood  that 

^e  tolls  in  respect  of  the  tin  raised  within  such  parts 

^^xly  belonged  in  equal  moieties  to  the  Prince  and  Mr. 

trevanion  as  the  lords,  but  he  put  the  Prince  to  proof 

thexeof,  and  did  not  admit  the  same.    And  he  said,  that 

dc>me  persons  thought  that  all  the  lands  in  Cornwall 

bocinded  with  tin  bounds  had,  at  some  time  or  other, 

been  waste  or  unenclosed  lands,  but  that  there  were 

differences  of  opinion  as  to  the  necessity  of  land  being 

^raate  to  support  a  claim  of  tin  bounds  over  it. 

£e  &sid  he  had  in  his  possession  the  deed  of  the  2d  of 

Fdnwiry  1829,  and  several  deeds  and  papers  relating  to 

tte  matters  aforesaid,  which  he  set  forth  in  the  third 

BcHeduIe ;  but  he  said,  that  those  in  the  first  part  of  the 

schedule  **  were  the  Defendants  title  deeds  to  the  said 

tenements,  no  part  of  which  said  tenements  belonged  in 

•tty  way  to  His  Royal  Highness,  and  the  s^d  deeds 

and  documents  do  not,  nor  do  any  or  either  of  them, 

shew  or  tend  to  shew   His    Boyal    Highness's  title 

thereto,  or  to  any  part  thereof,"  and  he  submitted  he 

"Was  not  bound  to  produce  them. 

P4  He 
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S16 


1848. 
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He  insisted  on  the  Statute  of  Limitations. 

Mr.  Turner  and  Mr.  JElmsley,  in  support  of  the  m* 
tion^  insisted  on  the  production  on  two  grounds,  fin 
because  the  Defendant  rested  his  title  on  the  deed^  ai 
was  therefore  bound  to  produce  it ;  for  "  if  a  Defen* 
ant  professes  to  set  out  the  document,  the  Plaint 
has  a  right  to  see  whether  he  has  stated  it  correct 
or  not."  He  is  not  bound  to  take  the  Defendani 
representation  of  its  contents;  Latimer  v.  Neate»( 
Secondly,  because  being  a  conveyance  from  the  oth 
tenant  in  common,  it  related  to  the  common  title 
both. 


Mr.  Kindersley  and  Mr.  Folktt,  contra,  resisted  tl 
production,  on  the  ground  that  the  deed  in  question  w; 
a  title-deed  of  the  Defendant. 

Mr.  Turner,  in  reply. 

Combe  v.  Tlie  Corporation  of  London  (J),  Neesom 
Clarkson  (c),    Ilardman  v.  Ellavies  {d),     Wigrcan  i 
Discovery  (e).  Glover  v.  Hall,  (ff) 

The  Mastee  of  the  BoLLS  said  he  would  consid 
the  case. 


Jan.  12.  ^^^  Master  of  the  Kolls. 

This  is  a  motion  for  the  production  of  deeds  ai 
papers,  and,  amongst  others,  of  a  deed  dated  the  2] 


(fl)  llP/feA,  p.  154.,and4a 
ij-  Fin.  570, 

(b)  1  r.if-Co//.  C,C.631. 

(c)  I  C.  P.  Cooper,  03. 


(d)  5  Shn.  G40. 
{c)  42.  (2ncl  edition.) 
(g)  Since  reported,  2  Phillip 
484. 
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of  February  1829,  which  the  Defendant  admits  to  be 
^^  his  possession,  but  he  insists  that  he  is  not  bound 
"^  produce  it ;  because  it  relates  exclusively  to  his  own 
title,  and  docs  not  relate  to  the  title  of  the  Prince ;  and 
'this  claim  to  protection  is  stated  in  terms  sufficient  to 
entitle  the  Defendant  to  the  benefit  of  it ;  unless  the 
suiswer  shews  ground  for  thinking,  that,  notwithstand- 
the  Defendant's  belief  on  the  subject,  the  Plaintiff 
probably  a  material  interest  in  the  deed. 


The  deed  is  admitted  to  be  a  deed  of  conveyance  of 
manorial  and  other  rights  of  the  lord  of  the  manor 
the  lands  which  previously  were,  or  were  claimed 
to  be,  the  lands  of  the  Defendant.  Those  lands  are 
described  in  the  deed,  not  by  quantities,  or  metes  and 
"bounds,  but  there  is  a  map  on  the  deed  which  is 
referred  to. 


1848. 


Prince  of 
Walks 

Lambb. 


jFhere  is  considerable  obscurity  in  the  description 
of  the  rights  of  the  parties,  which  is  given  both  in  the 
information  and  in  the  answer;  but  it  appears,  that 
the  ancient  manor  of  Treverbyn  was,  before  the  time 
of  Bang  Henry  VIII.,  either  divided  into  two  separate 
'liaiiors  of  Treverbyn    Trevanion  and  Treverbyn  Cour^ 
tenay^  or  so  dealt  with,  that  these  two  separate  and  dis- 
tinct manors  were  taken  out  of  it ;  and  that  a  partition 
of  the  ancient  enclosed  tenements  of  the  manor  was 
inade,  and  that  one  portion  of  those  ancient  tenements 
was  allotted  to  Treverbyn  Trevanion^  and  the  other  to 
Treverbyn  Courtenay. 

The  waste  lands  would  seem  not  to  have  been  allotted. 

The  Defendant  says,  that  a  piece  of  waste  land  called 

iSn^s^iH  constituting  the  manorial  waste  of  Treverbyn 

WM  never  divided,  but  has  always  been  held,  and  is  now 

held,  by  the  lord  of  the  manor  of  Treverbyn  Trevanion  and 

the 


Prtncb  of 
Wales 

r, 

Lambb. 
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the  lord  of  the  manor  of  Treverbyn  Courtenaj/y  as  tenants 
in  common.  I  do  not  understand  this  to  be  any  part 
of  the  lands  in  question ;  but  it  appears,  that  before 
1829,  Mr.  Trevanion,  as  lord  of  the  manor  of  Treverbyn 
Trevanion,  and  the  then  Duke  of  Cornwally  as  lord  of 
the  manor  of  Treverbyn  Courtenayy  were,  as  tenants  in 
common,  entitled  to  the  waste,  or,  as  the  Defendant 
calls  it,  the  manorial  waste  of  some  part  of  Treverbyn, 
viz.  to  that  part  of  it  called  King*s  Hill. 


The  Defendant,  before  1829,  was  entitled  to  certain 
ancient  tenements  within  Treverbyn  TVevanion,  Part  of 
his  holding,  as  he  says,  consists  of  unenclosed  land* 
The  information  insists,  that  some  of  the  Defendant's 
holding  is  or  was  waste  land,  part  of  the  manorial  waste 
of  TVeverbyny  and  that  of  such  part,  the  Duke  of 
Cornwall  was  tenant  in  common  with  Mr.  Trevanion* 

The  contest  is  upon  these  allegations.  The  informa- 
tion insisting  that  part  of  the  land  held  by  the  Do* 
fendant  was  waste.  The  Defendant  insisting  that  there 
was,  in  fact,  such  waste  or  unenclosed  land  always,  and, 
to  the  extent  stated  in  his  answer,  attached  to  and 
forming  part  of  his  freehold  tenements. 


The  case  of  the  Defendant  is,  that  no  part  of  his 
holding,  which  he  calls  his  freehold  tenements,  is  or 
ever  was  waste  or  manorial  waste,  otherwise  than  as  it 
might  be  waste  or  unenclosed  land  attached  to  or  forming 
part  of  his  freehold.  But  that  in  1829,  Mr.  Trevanion 
was  seised  of  or  entitled  to  the  manor  of  Treverbyn 
Trevanion^  and  also  of  one  moiety  of  the  waste,  t.  e.  of 
the  manorial  wastes  appertaining  thereto. 

If  there  were  such  wastes  of  which  Mr.  TVevanion 
was  entitled  to  a  moiety,  the  information  inoiste  that 
the*  Duchy  was  entitled  to  the  other  moiety. 

Now 
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No-w  Mr*  TVevanioHy  being,  according  to  the  ad- 

Buasion,  entitled  to  a  moiety  of  the  wastes,  executed 

a  conveyance,  whereby  he  conveyed  to  the  Defendant 

Ub  manorial  and  other  rights  over  the  messuages,  lands, 

tenements,  and  hereditaments  in  question,  and  over  such 

IM^^i'td  of  the  common  or  waste  lands  adjoining  the  said 

several  messuages,  lands,  tenements,  and  hereditaments, 

•»  I&ad  theretofore  been  exclusively  enjoyed  therewith, 

''^th  the  exception  of  tin,  tin  ore,  and  tin  stuff. 

^his  deed  conveys  any  right  which  Mr.  TVevanion, 
••  lord  of  the  manor  of  TVeverbyn  Trevanion^  had  to 
^^  wastes,  as  tenant  in  common  with  the  Duke  of 
Ci^rnwatt  ;  and,  except  the  allegation  that  all  the  unin- 
closed  or  waste  lands  within  the  district  were  appurte- 
^^^t  or  part  of  the  ancient  tenements,  there  is  nothing 
*^  shew,  that  the  deed  has  not  conveyed  his  interest  in 
the  Waste  of  which  he  is  tenant  in  common  with  the 
I>^ike. 


1848. 


J 

a: 

o 


-A:nd  In  another  part  of  the  answer,  the  Defendant 

®^t;es,  that  the  land  in  question  is  under  tin  bounds, 

^'^^  lie  says,  that  he  has  heard  and  understood,  that  the 

^    *ls    in  respect  of  tin  raised  within  the  tin  bounds  be- 

.^^^S^d,  in  equal  moieties,  to  the  Duke  and  Mr.  Trevanion. 

says,  that  some  persons  think  that  all  the  lands  in 

^"^M.wall  bounded  with  tin  bounds  have,  some  time  or 

;  been  waste  or  unenclosed  lands,  but  there  are 

^^irences  on  the  subject. 

^^nder  the  circumstances,  I  think,  that,  notwith<« 
^'^^ling  the  statements  in  the  answer  (that  this  deed  is 
^i'tJe-deed  of  the  Defendant  and  not  of  the  Plaintiff), 
^Vi^fficiently  appears,  from  the  answer  itself,  that  the 
may  contain  matters  very  material  to  the  Plaintiff's 
The  production  is  claimed  not  in  respect  of  the 

Defendant's 


a 
ill 
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Defendant's  title  to  the  ancient  tenements,  but  in  re- 
spect of  the  manorial  rights  extending  over  wastes  to 
which  Mn  Trevanion  was  only  entitled  to  a  moiety, 
and  that  in  a  district  and  manor  in  which,  as  to  some 
wastes  at  least,  Mr.  Trevanion  and  the  Duke  were 
tenants  in  common,  and  in  which,  as  to  the  same  dis- 
trict, Mr.  Trevanion  and  the  Duke  were  entitled  to 
tolls  of  tin  raised  within  existing  tin  bounds,  in  equal 
moieties. 


Mr.  Lambe  having  acquired  the  manorial  rights  con- 
veyed to  him  by  the  deed  of  February  1829,  is  become 
subject  to  liabilities  to  which  he  would  not  have  been 
subject  merely  as  owner  of  the  ancient  tenements. 

I  think  he  must  produce  the  deed. 

See  Allorruy-General  v.  Lambe,  3  F.  4"  CoL  {Ex,)  162. 


1847. 
Dec.  4.  18. 

A  report  was 
confirmed  by 
orders  nm  and 
absolute. 
Held,  that  the 
Court  might 
still  vary  the 
report  as  to 
that  portion 
of  it  which 
related  to  the 
maintenance 
of  infants. 


EAMSDALE  v.  RAMSDALE. 

IN  this  case,  reported  ante  (a),  the  fund  being  smalls^-l 
the  Plaintiff  obtained  orders  nisi  and  absolute 
confirm  the  report  generally. 


The  cause  now  came  on  upon  further  direction 
when  that  part  of  the  report  relating  to  the  past 
tenance  came  under  discussion. 


Mr.  Beavany  for  the  Plaintiff. 


(a)  10  Beav.  568. 


CASES  IN  CHANCERY. 


221 


lAr.  John  Bailyf  for  the  Defendants^  contrh^  men- 
tioxied  the  difficulty  that  had  occurred  of  making  a 
To^iriation  as  to  maintenance^  after  the  report  had  been 
fixxned* 


1847. 


Ramsdalb 
Ramsdalb. 


Masteb  of  the  Rolls  considered^  that  although 
tl%^  report  had  been  confirmed  generally,  by  orders  nisi 
ar^d  Absolute,  yet  it  was  still  competent  for  the  Court 
to  ^rary  that  part  relating  to  the  maintenance  of  the 
iniWxxts,  &c.  In  the  present  case,  after  consideration 
oF  -the  evidence,  he  varied  the  amount  of  allowance 
for  xxuuntenance  reported  by  the  Master. 


EGG  V.  DEVEY. 


t 


\Uec.22. 


this  case  a  decree  had  been  made  for  taking  the  -After  decree 
/•  xi         ,   *       /• .  1      ,     .   ,       /  \  for  an  account 

Accounts  of  the  estate  of  the  testator,  (a)  the  bill  cannot 

be  dismissed 
even  with 
.  J.  H.  Palmer^  for  the  Plidntifi*,  now  moved,  with  consent ;  but 

the  proper 
order  is  to 
stay  all  the 

;  Beavan,  for  a  Defendant  proceedings. 


c^onsent  of  all  parties,  to  dismiss  the  bill 


^Hie  Master  of  tlie  Rolls  thought  that  tliis  could 
be  done  after  decree,  but  that  the  parties  might 
^ot  their  wishes  by  an  order  to  stay  all  proceedings. 


shky  V.  Hoffff  (b)  was  referred  to. 


C**")  10  Beav.U^. 
(^3  11  ^f^'*^*    602.;  and  see 
.  11   Vesey^  169. ;   Carring' 

IloUy,   1  Uidcent,  280. ; 

r.Fauiesj  Freeman{C,  C), 


158. ;  Mocker  v.  Reed^  1  Ball 
^  B.  318.;  Curtii  v.  Lloyd,  4 
MyL  ^  Cr.  194. ;  and  Cooper  v. 
Lewis,2PhilL  178. 
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Jan.  13.  WHITTLE  V.  HENNING. 

Feb.  8. 
March  24. 

A  feme  covert  Tl  Y  the  Settlement  made  on  the  marriage  oi  Edmund 
Trev  "rsiini?^  Henning  with  Ann  his  wife,  a  sum  of  2000t  be- 

interest  in  a  longing  to  the  wife,  was  assigned  on  trust  to  pay  the 

funds.    AH  dividends  to  the  husband  for  life,  and  after  his  deaths 

the  other  upon  trust  to  pay  the  dividends  to  the  wife  for  life, 

surrendered  ^^  ^^^  ^^  death  of  the  survivor,  upon  trust   for 

their  interestfl  the  children  of  the  marriage  as  they  should  appoint. 

fund  was  in 

th^t'^h   ]^^^'       There  was  one  child  of  the  marriage,  viz.  John  James 
covert  was  still  Henning^  and  the  husband  and  wife,  by  deed  dated  the 
SS^diCT^"    ^^^  ^^  November  1847,  appointed  the  fund  to  him,  sub- 
ject to  the  life  interests  of  the  husband  and  wife. 

The  fund  was  invested  in  consols,  and  was  standing 
in  Court  to  the  account  of  the  marriage  settlement. 

Mr.  and  Mrs.  Henning  and  their  son  John  James 
Henning,  now  presented  a  petition,  praying  that  the 
fund  in  Court  might  be  transferred  to  John  James 
Henning.  The  parents  offered  to  surrender  or  release 
their  interest  to  the  son. 


Mr.  Batten,  in  support  of  the  petition. 

There  has  been  no  surrender  or  release  of  the  life 
interests,  but  the  parents  are  willing  to  do  so,  and  the 
wife  will  appear  and  consent  to  the  payment.  The 
case  will  then  be  exactly  as  if  every  interest  in  the 
fund  were  vested  in  one  person  in  possession,  and  as 
if  there  had  been  a  merger  of  the  several  interests, 
causing  one  absolute  interest  in  posscssioiL 

The 


CASES  IN  CHANCERY. 


2SS 


GTlie  disability  which  exists  in  disposing  of  the  reyer- 
aionajry  interests  of  married  women  in  choses  in  action 
from  no  rule  or  policy  peculiar  to  this  Court,  nor 
jr^ulation  introduced  for  the  protection  of  married 
i^oinen,  but  from  the  peculiar  nature  of  the  interest 
itself  in  this  particular  species  of  property.     The  in- 
tei^est  being  reversionary,  and  the  property  a  chose  in 
octian^   it  is  not  such  as  to  admit  of  the  possibility 
o^  its  being  legally  reduced  into  possession,  and  there- 
fore it  is  that  equity  following  the  law  holds  that  it  can- 
not be  disposed  of  as  against  the  wife  surviving.      The 

law  is  thus  stated  in  Mitford  v.  'Mitford  (a) :  "  What 

• 

Interests  survive  to  the  wife  in  equity  in  general,  is 

determined  by  analogy  to  the  rules  of  law.     As  at 

^^W  her  ekoses  in  action  not  reduced  into  possession  by 

***e    husband  survive  to  her,  so  do  her  equitable  in- 

^^ests  in  the  same  case  survive  to  her  in  equity."    But 

^f>  without  infringing  any  principle  of  law  or  the  rules  or 

policy  of  this  Court,  the  nature  of  the  property  can 

*^e    So  changed  as  to  be  capable  of  being  reduced  into 

P*^^®a^8sion,  all  the  legal  consequences  must  follow,  and 

^^^ongst  them,  the  right  of  disposition.     Thus,  if  under 

^^   power  in  the  settlement,  this  fund  were  invested  in 

^^*^^,  and  the  married  woman  were  to  acquire  a  rever- 

.  ^^^^^^ry  life  estate  in  realty,  instead  of  a  reversionary 

^^^:re8t  in  a  chose  in  action^  nothing  could  prevent  her 

^l^osing  of  it  under  the  Fines  and  Recovery  Act.  (b) 


1848. 


Whittle 
Hmmco. 


e  opinion  of  conveyancers  certainly  is,  that  by  the 
c  here  proposed  the  reversionary  interest  of  a  feme 
^t  may  be  dealt  with ;  6  Bythewoody  237.  note  a  (c), 
p.  297.  note  a.  {d) 


(a)  9  Vetey,  p.  98. 
(6)  3  4-4  W^.  4.*?.  74. 


Notwithstanding 

(c)  2nd  edit. 
((/)  3rd  edit 


224 


CASES  IN  CHANCERY. 


1848. 


Whittle 

HSNNINO. 


Notwithstanding  the  doubts  in  Story  v.  Tonge{a\ 
the  authorities  have  been  unifoim.  In  Doswell  y. 
JEarle(b),  Sir  William  Grant  held,  that  payment  of  a 
legacy  to  which  a  married  woman  was  entitled  in  re- 
mainder to  the  husband,  with  the  consent  of  the  prior 
legatee  for  life,  was  a  bar  to  the  wife's  claim  by  sur- 
vivorship. The  principle  contended  for  has  been  acted 
on  successively  in  the  cases  of  Bean  v.  Syhe8{c\  Hall  v. 
Hugonin  (rf).  Creed  v.  Perry  (e),  Wilson  v.  Oldham  (j'), 
and  Bishopp  v.  Colebrook  (Ji)^  and  particularly  by  Lord 
Cottenham  in  Lachton  v.  Adams.  (/) 


Under  the  7  &  8  Vict.  c.  76.  *.  5.,  all  contingent  and 
future  interests  in  personal  property  were  made  as- 
signable at  law.  This  statute,  however,  was  afterwards 
repeal^  by  the  8  &  9  Vict.  c.  106.  (A) 

The  Masteb  of  the  Rolls. 

If  that  be  so,  it  would  seem  to  imply,  that  the  legis-* 
lature  did  not  approve  of  the  first  enactment. 


Mr.  Walpole  and  Mr.  Malins,  as  amid  curuB,  referred 
to  Box  V.  Boz(l)^  and  Hazard  v.  Plumley^  an  unre- 
ported case,  in  which  the  latter  gentleman  had  been 
engaged  as  counsel. 

Tlie  Master  of  the  Rolls  said  he  would  consider 
the  case. 


(rt)  7  Beav,  91. 
lb)  12  Ves,  473. 

(c)  2  Hayci  Conv,  640.  5lh 
edit. 

(d)  14  Sim.  595. 

(e)  Ibid.  592. 


The 

(g)  Ibid.  594.  n. 
(//)  1 1  Jurist,  793. 
(i)  5  Law  Joum.  {K.  SJ),  Ch. 
382. 

(k)  Sect.  1 .  5. 
(/)  1  Drury,  42. 
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^Zlie  TAabter  of  the 'EiOLJjS.  1848. 

^ITIiis  is  the  petition  of  Mr.  and  Mrs.  Henning^  and 
th^ir  son  John  James  Henning^  and  it  prays  that  the 
fuxmd  in  Court  standing  to  the  account  of  the  marriage 
se^  element,  may  be  transferred  to  John  James  Henning. 


»y  the  settlement^  the  funds  were  assigned  on  trust 
^'^  P^7  the  dividends  to  the  husband  for  life,  after  his 
^^^"tt,  upon  trust  to  pay  the  dividends  to  the  wife  for 
l*-^*^*  and  after  the  death  of  the  survivor  of  the  husband 
arid  ivife,  upon  trust  for  the  children  of  the  marriage  as 
should  appoint. 


^here  is  one  child  of  the  marriage,  and  the  husband 
^''^d  ivife  have  appointed  the  fund  to  him,  so  that  the 
^*«xxo  may  vest  in  Um,  after  and  subject  to  the  life  in- 
*®^^st  of  the  survivor  of  the  husband  and  wife. 

^Iiey  have  not  surrendered  or  released  their  interests 
^^  t^He  fund  to  him,  but  they  offer  to  do  so,  and,  upon 
^^^1i  offer,  pray  the  Court  to  order  the  fund  to  be  trans- 
^^*»ed  to  him. 


-I^bis  is  plainly  a  contrivance  or  device  to  alienate 
^^ .  ^reversionary  interest  of  a  married  woman,  and  the 
is  asked  to  assist  in  it. 


C 


the  Petitioners  Mr.  and  Mrs.  Henning  had  actually 

^^^  that  which  they  offer  to  do  by  this  petition,  I 

®^^^^ld  have  had  to  consider  whether  I  ought,  in  this 

^^^»   to  decide  upon  petition,  that  which  I  declined  to 

^^  ■  'le  without  a  bill  in  the  case  of  Story  v.  Tonge.  (a) 


But 


(a)  7  Beav.  9L 
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Whittle 

V, 

HBifiiiifa. 


But  I  am  of  opinion  that,  as  the  case  now  stands,  I 
can  make  no  order.  An  offer  of  the  husband  and  wife 
is  no  foundation  for  such  an  order. 

As  no  order  can  be  made,  it  has  not  been  necessary 
for  me  to  consider  the  important  question,  whether,  in 
the  present  state  of  the  law,  the  reversionary  interest 
of  a  married  woman  can  be  disposed  of.  I  have  looked 
fd  it,  only  for  the  purpose  of  determining  whether  I 
ought  to  encourage  these  Petitioners  to  bring  forward 
the  question  in  any  other  form  of  application,  or  af);er 
doing  the  act  they  now  offer  to  do,  or  some  other  act| 
which  may  probably  be  better  contrived  to  answer 
their  purpose.'         . 

I  have  read  all  the  oases  which  were  cited^  and  I  do 
not  think  it  right  to  suggest  any  other  attempt  to  at- 
tain the  object  of  this  petition. 

The  case  of  Lachton  v.  Adams,  which  was  relied  oa 
in  the  argument,  has  been  searched  for,  but  unsuccess- 
fully, (a) 


Subsequently,  another  indenture,  dated  the  15th  of 
March  1848,  was  executed  between  John  James  Henr' 
ning,  the  son,  of  the  first  part,  Edward  Henning,  the 
fiither,  of  the  second  part^  and  Mrs.  Henning  of  the 
third  part,  whereby  the  father  and  the  son  released,  and 
surrendered  their  respective  interests  in  the  fund  to 
^18.  Henning,  *^  to  the  intent  that  the  interests  of  the 

father 


(a)  It  subsequently  turned  out 
4liat  the  title  of  the  case  was  in- 
correct, and  that  the  name  of  it 
was  Latchom  ▼.  Vincent.  The  Pe- 


tition, order,  &c.  were  aftenvartb 
found  in  the  Report  and  R^;i8- 
trar*s  offices.  Reg.  Lib.  1835, 
B.fo;941. 
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and  the  son  might  be  merged  and  eztinguished 
-fclmt  of  the  mother ;  and  that  the  fond  might  become 
&1>9alatel7  veated  in  possession  in  her."     The  petition 
then  amended  by  stating  this  deed,  and  was  again 


1848. 


Whittle 

9, 


'•  Batieu  again  argned  in  support  of  it ;  but 


^The  Masteb  of  the  Bolls  said,  he  was  not  satisfied, 
ooold  notknd  the  aid  of  the  Court  to  effect  that 
was  the  phdn  object  of  the  parties,  and  he  dis- 
the  petition,  (a) 

(a)  Affirmed  bj  Lord  Cottenham^  2  Phil^^  731. 


PAGE  V.  HORNE. 


Mar,  20,  21. 


•  ■"^-fajS  case  is  reported  in  a  former  volume  (a),  where  Upon  a  mar- 

"^-         •.  ^1    A    •  .         1  X-         i»  •         t       riage  contem- 

it  appears,  that,  m  contemplation  of  a  marriage  be-  placed  between 
-^sB  Mr,  Page  the  Plaintiff  and  Miss  Reid^  a  settle-  ^-  ^  -?••  ^^^ 
^  was,  on  the  14th  of  March  1844,  made  of  a  sum  of  vested  in  C. 
.  ^^-^Oi  belonginc^  to  her,  and  vested  on  mortgaee  in  the  ^^"^  former 

lla*^^  ~°    °  ^^^  guardian,  was, 

,J^^*^«  of  Mr.  Dohelly  her  former  guardian,  and  thereby  on  the  14tb  of 
f     ^     flame  was  assigned  to  trustees  in  trust  for  her,  her  ^^y  and  ^"^ 
^    ^^ded  husband  and  their  children.     Before  the  mar-  agreement 

and  on  the  27th  of  March  1844,  Mr. Page  and  ^jlfedin 

Miss  trustees  for 

the  lady, "  her 
(a)  9  Beav.  570.  executors  and 

administrators 


qJ^  ^^Mpis  **  until  the  marriage,  and  afterwards  for  her,  her  husband  and  children. 

ij'^^lie  27th  of  March,  and  before  the  marriage,  the  husband  and  wife,  without  the 
j^^  *  vuBtion  of  C,  revoked  the  settlement,  and  married  the  next  day.  A  bill  by  the 
J^^^nd,  dumiag  the  fund  unaffeeted  by  the  trusts  of  the  settlement,  was  dismissed 
^^^  costs,  the  Court  holcfing  that  a  revocation,  under  such  circumstances,  could 

q  2 
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1848.  Miss  Eeid  revoked  the  settlement,  and  married  on  the 
next  day  (28th  March).  The  bill  was  filed  by  Mr.  Page 
and  his  mortgagee,  to  compel  the  trustees  to  pay  over 
the  fund,  and  the  question  was  as  to  the  effect  of  the 
revocation.  At  the  hearing,  the  Master  of  the  BoUs 
referred  it  to  the  Master  to  enquire  and  state  under 
what  circumstances  the  deed  of  revocation  was  exe- 
cuted. 

■ 

The  Master  made  his  report,  and  thereby  found,  that 
Dobell  had  been  appointed  guardian  of  Miss  Reid^  and^ 
from  the  death  of  her  father  in  1831,  and  for  foui^ 
teen  years,  managed  her  property  and  superintended 
her  education.  That  Mr.  Pctge  having  paid  his  ad- 
dresses to  Miss  Reidj  Dobell  disapproved  thereof  oa 
account  of  the  youth  and  inexperience  of  Miss  Reid, 
and  the  inability  of  Page  (a  student  of  the  Univermty) 
to  maintain  a  wife,  but  he  had  no  reason  to  object 
to  Page  except  on  pecuniary  grounds. 


They,  however,  determined  to  marry ;  but  Dobell 
fused  to  be  present  at  the  ceremony,  stating  that  he  had 
only  consented  to  the  marriage  on  Paffe  taking  orders 
and  obtaining  a  living.  Poffe,  however,  requested  Dobell 
to  assist  him  in  making  an  effectual  settlement  of  Miss 
Beid^s  fortune,  which  he  consented  to  do,  and,  in  the 
beginning  of  March,  they  went  together  to  DobelFs 
solicitor,  when  the  terms  were  arranged.  The  settle- 
^rneat  was  prepared  and  approved  of  by  Mr.  Page  and 
^  professional  friend,  and,  on  the  14th  of  March  1844, 
tlicy  all  attended  at  the  solicitor's  to  execute  it.  Paffe 
enquired  whether  there  was  any  power  to  the  trustees 
to  advance  him  money  to  purchase  furniture,  and  was 
^answered  in  the  negative ;  he  enquired  whether  such  a 
power  could  be  inserted,  and  the  solicitor  stated  it  could, 
lut  that  there  must  be  a  re-engrossment*    Page  then 

'said 
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said,  it  bad  better  remain  as  it  was  drawn,  and  the       1848. 
settlement  was  accordingly  executed  by  the  several  par* 
ties.    The  mortgage  was  transferred  to  the  trustees 
of  the  settlement,  and  the  trusts  declared  by  a  separate 
deed 

Some  days  subsequently.  Page  enquired  of  the  soli* 
citor,  whether  Miss  Reid  could  revoke  the  settlement, 
which  being  considered  doubtful,  the  opinion  of  a  con- 
yeyancer  was  taken,  who  thought  it  could.  Dobell 
declined  signing  another  deed  if  the  settlement  was 
revoked,  but  it  was,  however  (as  before  stated),  re- 
voked. 

The  Master  then  proceeded  to  find  as  follows :  — 
That  Page  lumself  suggested  that  the  money  should 
be  settled  to  Miss  Reid*^  separate  use,  in  which  she  ac- 
quiesced, in  the  belief  and  under  the  fiill  impression,  that 
the  effect  thereof  would  not  be  to  place  it  out  of  her 
control  and  disposition,  but  that,  on  the  contrary,  the 
efifect  of  such  settlement  would  be,  to  place  the  same  sum 
out  of  the  control  and  disposition  of  Page  her  intended 
husband,  and  to  leave  the  same  subject  to  her  absolute 
control  and  disposition,  notwithstanding  her  coverture, 
and  as  if  she  had  remained  sole  and  unmarried. 

That  Miss  lUid  executed  such  settlement,  under  the 
full  impression  that  her  stated  views  were  thereby  car- 
ried out,  and  that,  but  for  such  belief  and  impression, 
she  would  not  have  assented  to  or  executed  such  settle- 
ment. But  he  found,  that  as  to  such  belief  and  im- 
presrion  of  Miss  Reidy  no  other  evidence  had  been  laid 
before  him  than  her  own  affidavit. 

That  at  the  time  of  the  execution  of  the  settlement, 
some  conversation  took  place  as  to  inserting  therein  a 

Q  3  power 
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1848*       power  to  advance  to  her  intended  husband  a  sum  of 
^"^T"^^^"^*^     500/.,  and  that  she  was  induced  to  acquiesce  in  the 

X  AGB 

V,  settlement  as  engrossed^  bj  the  belief  that  she  was  at 

jioRNs,      liberty^  at  any  time,  to  dispense  with  the  settlement. 

That  a  few  days  after  the  execution  of  the  settle- 
ment, and  before  her  marriage.  Miss  Reid  became,  for 
the  first  time,  aware,  that  the  settlement  placed  the  oout 
trol  and  disposition  of  the  principal  money  out  of  her 
power  from  the  time  of  her  marriiige,  and  deprived 
her  of  the  power  of  assigning  or  disposing  of  it  or 
anticipating  the  yearly  interest,  and  that  on  being  sp 
informed,  she  expressed  her  surprise,  and  at  once  ej^- 
pressed  her  determination  not  to  have  it  so,  and  de- 
clared, that  she  would  not  be  married  at'all  under  such 
drcumstances  as  to  have  the  money  so  taken  out  of  th6 
power  both  of  herself  and  her  intended  husband.  Th^ 
Master's  findings  being  founded  upon  the  affidavit  of 
Pcyfe  and  Miss  Beid. 

That  the  object  Miss  Reid  had  in  view  was  to  piu>- 
chase  furniture,  if  necessary  (she  and  her  intended 
husband  being  both  unprovided  therewith),  or  other* 
wise  to  keep  the  money  under  her  own  controL 

That  immediately  after  the  above  mentioned  circum- 
stances. Page  went,  at  the  wish  and  with  the  knowledge 
of  Miss  Reidy  to  consult  Beamonty  one  of  the  trustees 
of  the  settlement,  and  he  and  Page  went  together  to 
Liverpool^  and  consulted  the  solicitors  who  had  prepared 
the  settlement,  and  who  promised  to  prepare  a  deed  of 
revocation,  but  on  the  26th  of  March  1844,  a  letter 
was  received  from  them  stating  that  it  could  not  be 
done,  as  Dobell  was  determined  to  sign  no  new  deed. 

That 
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Thftt  immediately  thereupon^  at  the  wish  and  with  184& 
"t-lie  knowledge  of  his  intended  wife.  Page  instructed 
other  solicitors  to  whom  the  point  had  been  previously 
xuentioned  by  Page  and  Miss  Beid^  to  prepare  a  deed 
f  revocation  of  the  settlement,  which  was  accordingly 
epared  by  them,  and  executed  by  Miss  Reid  on  the 
S7th  of  March  1844. 

That,  under  these  circumstances,  the  deed  of  revo- 
elation  was  prepared,  made,  and  executed,  by  and  at  the 
suggestion,  wish,  and  determination  of  Miss  Reid,  and 
2ji  order  to  set  aside  the  deed  of  settlement,  the  legal 
-^flfect  of  which  (as  she  stated  by  her  affidavit)  had  been 
"%f holly  mistaken  by  her. 

That  such  deed  of  revocation  was  prepared,  made^ 

-^md  executed  of  the  free  and  voluntary  act  of  Miss 

JReid,  and,  at  far  as  he  was  able  to  find  upon  the  eyip 

^ence  before  him,  without  persuasion,  request,  or  in- 

v^iience  of  (^  by  Page,  her  intended  husband,  odier 

/than  therein  appeared. 

<:!      That  Miss  Reid,  upon  one  occasion,  told  Dobell  or 

.^liis  wife  that  she  wished  her  fortune  to  be  settled  on 
lierself.  That  such  occasion  was  once  in  conversation 
^ith  Dobell^  when,  in  answer  to  an  objection  made  by 
liim  to  her  being  married  then  to  Page^  and  that  Page 
was  wanting  her  money,  she  said,  they  could  have  no 

,  further  objection  on  that  ground,  since  she  would  have 

^her  money  settled  on  herself. 

That  Miss  Reid  was  not,  at  the  time  of  the  settlement, 
nor  at  any  time  theretofore,  aware,  that  the  effect  of  the 
settlement  would  be  to  divest  herself  of  the  control 
over  her  property  intended  to  be  thereby  settled. 

Q  4  The 
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1848.  The  cause  came  od  for  further  directiouB  upon  the 

^^'^^'''^'^     Master's  report. 


r. 

HORVB. 


Mr.  Roupell  (in  the  absence  of  Mr.  Turner)  for  the 
Plaintifis;  and 

]Mr.  Blundell,  for  Mrs.  Page,  repeated  their  former 
arguments,  viz. ;  1.  That  parties  have  full  power  to 
annul  or  vary  the  terms  of  a  marriage  settlement  at  any 
time  before  the  marriage  takes  place. 

2.  That,  by  the  settlement  itself,  she  had  power  to 
revoke,  for,  the  property  being  limited  to  her,  her  ex- 
ecutors, administrators,  and  assigns  until  a  marriagey 
upon  the  terms  then  agreed  upon,  took  place,  and  a 
marriage  on  such  terms  never  having  taken  place,  ahe 
remained  the  absolute  owner  of  the  property,  and  might 
revoke  or  alter  the  trusts  respecting  it  as  she  pleased. 

3.  They  now  added,  that  it  had  been  found  by  the 
report  that  the  revocation  had  been  executed  of  the  finee 
will  of  the  lady,  a  person  of  full  age,  and  competent 
to  deal  with  her  own  property ;  that  it  had  been  done 
openly,  with  the  knowledge  of  Dobell  and  Beanumi^ 
and  without  any  fraud  or  undue  influence. 

Mr.  Hodgson  and  Mr.  Renshaw,  for  the  trustees  of 
the  settlement,  argued,  that  the  settlement  was,  for 
valuable  consideration,  complete  and  not  executory, 
and  that  it  could  not  be  varied  if  the  same  marriage 
thereby  contemplated  ever  took  effect.  That  Mr. 
Page  was  bound  by  his  contract  with  Dobelly  for  though 
he  was  no  longer  the  guardian  of  the  lady,  be  still 
stood  in  a  fiduciary  character  towards  her,  and  under 
his  moral  protection,  and  that,  considering  the  situaticm 
of  the  parties,  her  intended  husband  must,  the  day 

before 
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before  the  marriage,  have  possessed  so  powerful  an  in-        1848. 
floence  over  her,  that  she  eould  not  be  considered  a  free 
agent  in  the  absence  of  those  who  had  previously  under- 
taken the  protection  of  her  interests. 

The  following  cases  were  cited :  —  Page  v.  Home  (a), 
Pletr^  V.  £!spinasse(b)f  Bill  v.  Curetan(c\  Sloane  v. 
C€Mdogan{d)j  Ward  v.  Audland{e\  Thomas  v.  BreU" 
^^^^^^(.3)9  I^<^^  Y.BeU{li)y  Boughton  v.  Sandilands(i)f 
Robinson  v.  Dickenson  (A),  GaskeU  v.  Gaskell{l)y  Hu" 
f^^^niin  V.  Baseky  (m),  Purcell  v.  M^Namara  (n).  Smith 
▼•  H^arde  {p\  Hill  v.  Gomme  (/>),  Edwards  v.  Jones  (q), 
Slower  V.  Marten  (r),  Dillon  v.  Coppin  («),  Davenport  v. 
^^h€pp(t)j  Woodcock  V.  Monckton(u)y  Colyear  v.  The 
^^^untess  of  Mulgrave  {x\  ColUnson  v.  Pattrick  (jf), 
^^tUeon  V.  Beatson  (z),  Searle  v.  Law  (aa),  Jefferys  v. 
'^^^fferys  (bb),  Fortescue  v.  Bamett  (cc),  Cooper  v.  SA^Z- 

3^  MA8TEB  of  f^  Bolls  (in  substance)  said,  — 

-'^his  18  a  case  of  first  impression  and  one  of  great  diiB- 

^^Ity,  and  I  should  not  decide  it  now,  if  I  thought  that, 

^pon  any  further  consideration,  I  should  come  to  a 

^fiferent  conclusion  from  that  at  which  I  have  arrived. 

The 

C^)  9  Beavan,  570.  (/>)  1  Beav.  540.  and  5  Myh 

<63  2  Mf^.  4-  K.  496,  4*  O.  250. 

<c>  Jbid.  503.  {q)  1  MyL  Sf  Cr.  226. 

<<0  2  SugderCt  V.  4-  P.  p.  168.  (r)  2  ilfy.  i  Cr.  459. 

App.  19o.  26.  p.  370. 9th  ed.  (i)  4  Myl,  4'  CV.  647. 

<e)  8  Bewo.  201.  (0  2  You,  ^  Coll.  (C,C.)  451. 
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1848*  The  question  is,    whether   parties    who  have    de^ 

liberately  entered  into  a  contract  of  marriagej  and  have 
executed  a  settlement,  the  terms  of  which  have  been 
agreed  upon  with  the  advice  and  assistance  of  theiip 
friends  and  advisers,  can  afterwards  revoke  that  settle- 
ment without  or  against  the  counsel  and  assistance  of 
their  friends,  and  thus  defeat  the  object  of  thq  settle- 
ment, and  give  the  whole  property  to  the  husband.  If 
that  be  the  law,  it  must  have  its  effect,  notwithstanding 
its  mischievous  consequences.  In  this  case,  it  appears 
that  Mr.  Page  paid  his  addresses  to  the  lady  who 
was  entitled  to  150021,  vested  in  Mr.  Dobelly  who  had 
been  her  guardian  and  the  executor  of  her  father's  wilL 
He  had  the  management  of  her  fortune,  andf  although 
she  had  attained  twenty-one,  that  sort  of  relationship 
continued  between  them  as  made  it  proper  that  he 
should  be  consulted  on  so  important  a  step  as  her  mar-, 
riage,  and  he  was  the  person  who  most  naturally  would 
protect  her  interests.  He  was,  at  first,  opposed  to  the 
marriage.  However,  he  afterwards  acquiesced,  and  it 
was  agreed,  both  by  Mr.  Pcye  and  the  lady,  that  her 
property  should  be  settled.  The  terms  of  the  settle- 
ment were  agreed  on,  after  great  care,  and  it  was  ex^ 
eouted  with  due  deliberation,  and  Mr.  Page  appears 
to  have  been  fully  cognizant  of  its  effect. 

A  few  days  after  it  was  executed,  .»id  before  tiie 
marri^e  took  place,  a  change  came  over  the  spirit  of 
this  gentleman.  He  enquired  of  the  solicitor,  if  the 
settlement  could  not  be  revoked  by  the  lady,  and  he 
was  told  the  case  was  doubtful.  The  scheme  of  re- 
voking the  settlement  was  communicated  to  Mr.  Dobelly 
and  he  declined  to  execute  any  other  deed.  A  deed  oF 
revocation  was,  however,  executed,  and,  upon  the  pre- 
ponderance of  the  evidence,  it  would  seem,  that 
Mr.  JDobell  was  not,  before  the  marriage,  informed  of 
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its  czecation.     There  was  no  intemiptioiij  in  any  waj^        1848. 
oF  the  intention  to  celebrate  the  marriage.     The  deed 
of   revocation  itself  recited^  —  ^'  whereas  the  said  in^ 
tei^ded  marriage  has  not  yet  been  solemnized ;  but  it  is 
inl^ended  shortly  so  to  be : "  that  is,  the  same  marriage 

contemplated  both  at  the  date  of  the  settlement 

of  the  deed  of  revocation. 


The  question  is,  whether  the  transaction  here  is  such, 
to  justify  this  Court,  in  the  exercise  of  its  equitable 
jurisdiction,  in  sustaining  the  deed  revoking  the  trusts 
of  the  settlement.  It  has  been  argued  that  this  Court 
/Woidd  look  at  the  legal  right  alone;  but  I  cannot 
to  that  doctrine,  (a) 


.It  was  not  certain,  even  after  the  execution  of  the 
se^tlepaent,  that  the  parties  would  marry.  The  mar- 
might  have  been  broken  oflf  by  one  or  both  of  the 
Either  might  have  married  another  person, 
thereby  the  engagement  would  have  been  put  an 
end  to,  or  there  might  have  been  a  complete  release  of 
tlie  contract  expressed  or  implied.  The  parties  had  a 
n^Lt  to  break  off  the  contract  of  marriage,  and  to  re- 
voke the  deed  of  settlement,  if  they  chose  to  do  so,  or 
*o  call  on  the  trustees  to  execute  other  deeds.  They 
'^^^tt,  perhaps,  under  proper  circumstances,  have  en- 
*©red  into  a  new  contract  or  made  another  contract, 
S^^^g  the  husband  the  whole  interest  in  the  fund;  but 
Nothing  of  that  kind  has  been  done  in  this  case. 

It  is  true  that  no  influence  is  proved  to  have  been 
;  but  no  one  can  say  what  may  be  the  extent  of 
^®  influence  of  a  man  over  a  woman,  whose  consent  to 
^^^xiage  he  has  obtained.     Here  the  hiisband  having 

mortgaged 

(a)  See  Eobimon  y,  Dickenson^  3  Ruttell^  413. 


i 
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mortgaged  the  property,  we  are  told,  by  the  repc 
the  Master,  that  no  undue  influence  had  been  i 
The  Court,  however,  will  look  with  great  vigilanc 
the  circumBtances  and  situation  of  the  parties  in 
cases  as  the  present,  and  will  not  only  consider  tlii 
fluence  which  the  intended  husband,  either  by  soot 
or  violence,  may  have  used,  but  require  satisfac 
evidence  that  it  has  not  been  used. 

I  do  not  say  that  the  lady  might  not  have  done 
if  she  had  acted  independently  of  her  intended  hnab 
upon  a  consultation  with  her  friends ;  but  Mr.  J 
having  consulted  Mr.  Dolell  in  the  light  of  the  Is 
next  friend,  if  not  of  her  guardian,  and  acted  in  < 
currence  with  him  in  the  first  instance,  I  think  it 
not  competent  for  him,  afterwards,  to  deal  with 
alone,  in  obtaining  a  revocation  of  the  settlement*. 

I  must  dismiss  this  bill^  but,  I  confess,  not  witl 
considerable  doubt. 
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1848.  , 


WILSON  V.  EDEN.  AprU  19, 80. 

May  6.  30. 
Jime  10. 

HE  testator^  Sir  Robert  Johnson  Eden,  Bart,  by  A  testator 
his  will,  dated  the  14th  of  April  1815,  du-ected  ^^X*"*'  ^y  ^^ 

'^  '  will,  made  a 

his  debts,  funeral,  and  testamentary  expenses  to  be  marked  dia- 

id ;  and  charged  all  his  real  and  personal  estates  with  J^^^'q  hj^^^l 

payment  thereof  and  of  the  pecuniary  l^acies  or  and  peraonal 

ms  in  gross  thereinafter  bequeathed.   And  he  directed  ^^  reside 


his  personal  estate,  not  specifically  bequeathed,     ofhisper- 
anemia  be  the  primary  fund  for  these  purposes.    The  goods,  and 
t^Atator  then  gave  several  legacies  and  annuities ;  and  ^^'^^'^ '® 
ke  charged  all  and  singular  his  real  estates  thereinafter  at)8olutely, 
deTised  with  the  payment  of  the  several  annuities,  and  JjJ^f.  dTand 
&I80  with  the  amount  of  the  property  tax  payable  in  singular  his 
r««pect  thereof;  and  he  gave  to  annuitants  powers  by  ^^^^  rec- 
^tress,  and  entry  and  perception  of  the  rents  "  of  the  tones,  advow* 

00%*^        I  M  1  •  •  ,  sons,  mea» 

B^ct  real  estates'^  to  recover  the  annuities  and  property  tuaga^  landt, 

ffty  •  tenements, 
^^^  *  tithes,  and 

'^'"'^itaments,*  situate  at  or  near  ^.,  "  and  all  other  his  real  estates  in  H^,  and 
f  i^^^here  in  Great  Britain "  to  trustees  for  his  brother  for  life,  with  remainder  to 
r^  first  and  other  sons,  &c«  Held,  first,  upon  the  context  of  the  will,  that  the 
^^^tor's  leaseholds  for  years  passed  under  tne  residuary  bequest  to  A,  absolutely, 
^^    >iot  in  strict  settlement  with  the  real  estates ;  and,  secondly,  that  although 

r  K^^^^'*  ^^  {^  ^'*  ^*  ^^'^  ^^^  applicable  to  this  case,  still  that  the  26th  section 
'  T^^ioli  enacts  that  a  devise  of  the  land  of  a  testator  &c.  shall  be  construed  to  in- 
f  ^Urle  leasehold  estates  to  which  such  description  shall  extend,  unless  a  contrary 
^^^^^on  shall  appear)  did  not  affect  the  above  construction. 

^'^    the  very  numerous  cases  in  which  the  rule  in  Rote  v.  BartUtt  (Cro,  Car. 

^.*  ^^3.)  has  been  referred  to  aud  discussed,  it  does  not  appear  to  have  been  inten- 

^on^lly  or  substantially  varied  ;  but  when  the  words  describing  the  subject  of  the 

^^3e  have  not  been  simply  **  lands  and  tenements,"  but  the  words  "  forms,  mes- 

^'^^s,  and  mines,"  or  any  of  them  have  been  added,  or  the  testator  has,  in  addi- 

^^    to  the  words  simply  describing  the  subject  of  the  devise,  used  other  words 

r^^^Hptive  of  the  nature  or  extent  of  his  interest  in  the  thing  given,  and  that  in- 

tere^t,  as  described,  is  properly  applicable  to  leaseholds,  or  has  used  words  plainly 

^^^ecting  property  wnich  was  leasehold  with  the  lands  or  tenements  or  heredita- 

^c<xta  the  principal  subject  of  the  devise,  the  additional  words  have  (although  not 

^J^  ^  manner  always  approved  of)  been  held  to  warrant  the  conclusion  that  lease- 

^^^^^  were  within  the  description  of  the  thing  devised. 


Eden. 


2S8  Cases  in  chancery; 

1849.  tax;  and  he  bequeathed  to  the  poor  householders  of 
Windlestone  township  20Z.  "  to  be  paid  out  of  his  per- 
sonal estate  only."  And  he  directed^  that  the  legacy 
duty  on  the  legacies  and  annuities  should  be  paid  out 
of  his  "  personal  .estate.'* 

The  testator  then  proceeded  as  follows:  —  ''I  give 
and  bequeath  all  the  rest,  residue,  and  remainder  of 
my  personal  estate,  goods  and  chattels,  whatsoever  and 
wheresoever,  after  and  subject  to  the  payment  of  mj 
just  debts,  funeral,  and  testamentary  expenses,  and  the 
said  legacies  and  bequests  (except  the  said  annuities) 
hereinbefore  by  me  given  as  aforesaid,  and  all  my  estate 
and  interest  therein  unto  my  brother,  MorUm  Jolm 
Davison^  Esq.,  late  Morton  John  Eden^  absolutely  ta 
and  for  his  own  use  and  ben^t. 

*'  I  give  and  devise  all  and  singular  my  manors  or 
lordships,  rectories,  advowsons,  messuages,  lands,  tene- 
ments, tithes,  and  hereditaments  situate,  lying,  arisiiig^ 
or  being  at  or  near  Windlestone,  West  Auckland,  SL 
HelevLS  Auckland,  and  Bishop^s  Auckland,  in  the  county 
of  Durham  or  in  the  city  of  Durham,  and  BrignaUi 
in  the  county  of  York;  and  a  parcel  of  land  pur- 
chased by  me  of  the  late  Mrs.  Mary  Lambton,  at 
Romanby,  near  Northallerton,  in  the  North  Biding  of 
the  county  of  York,  and  all  other  my  real  estates  in  the 
said  counties  of  Durham  and  York,  and  elsewhere  in 
Great  Britain,  and  all  my  estate  and  interest  therein, 
unto  Robert  JEden^  Duncombe  Shaflo,  WUUam  Ne^fidd^ 
and  Thomas  Hopper,  and  their  heirs,  subject  to  the 
said  anniuties  so  given  and  devised  as  aforesaid;  to 
hold  the  same  unto  Robert  Eden,  Duncombe  Shqfto^ 
William  Ne^ld,  and  Thomas  Hopper,  and  their  heixs, 
subject  as  aforesaid,  to  and  for  the  several  uses^  upon 

the 
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the   trusts,  &e,,  hereafter  declared,  &c.,  that  is  to  say,        1848. 
to  the  use  of  my  said  brother  the  said  Morten  John 
Daui^m  and  his  assigns  for  and  during  the  term  of  his 
natural  life,  without  impeachment  of  or  for  any  manner 
^f  ^waste,  and  from  and  immediately  after  the  determin- 
ation of  that  estate  by  forfeiture  or  otherwise  in  his 
lifetime,^  to  trustees  to  preserve,  &c.  &c.,  and  for  that 
purpose  to  make  entries  and  bring  actions  as  occasion 
Ak^  require,  but' nevertheless  to  permit  and  suffer  the 
siud  Morton  John  Davison  and  his  assigns,  during  his 
^e,  to  receive  and  take  the  rents,  issues,  and  profits 
cf  the  said  hereditaments  and  premises,  ^^  and  from  and 
byunedii^tely  after  his  decease,"  to  the  use  of  the  first 
and  other  sons  of  Morton  John  Davison  in  tail  male ; 
and  in  default  of  such  issue,  to  the  use  of  Sir  William 
'Eden;  BkM*,  his  heirs  and  assigns. 

The  will  contained  a  power  for  Morton  John  Davison 

to  limit  a  jointure  of  1000/.  a  year  to  his  wife,  to  be 

ittuing  out  of  '^  all  or  any  part  or  parts  of  the  said 

heieditaments  and  premises  hereinbefore  devised,"  with 

the  usual  powers  of  distress  and  entry,  and  a  power  to 

appoint  the  hereditaments  so  charged,  ^^for  any  term 

0t  terms  <^  years,"  for  securing  the  same.    The  will  also 

contained  a  power  to  lease  for  any  term  not  exceeding 

tWQQty«one  years.    The  testator  appointed  bis  brother 

executor. 

.  The  testator's  brother,  Morton  John  Davison,  having 
died  without  issue  in  June  1841,  the  testator  on  the 
]8th  of  July  1841,  made  a  codicil  to  his  will,  which 
he  thereby  "  ratified,  confirmed,  and  republished." 

The  testator  died  in  1844,  seised  and  possessed  of 
freehold  and  leasehold  estates.     The  question  in  the 

cause 
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1848.  canse  related  to  the  leaseholds,  which  were  claimed^  o 
the  one  hand,  by  Sir  WiUiam  Eden,  as  pasung  wil 
the  freeholds  under  the  ultimate  devise  to  him,  and^  c 
the  other  hand,  by  the  next  of  kin  of  the  testatcnr,  c 
the  ground  that  they  were  comprised  within  the  a1 
solute  bequest  of  the  personalty  to  the  testator^s  brotb 
which  failed  by  his  death  in  the  testator's  lifetime. 

By  the  decree  made  in  this  cause,  it  was  referred  1 
the  Master  to  enquire  ^'  what  leasehold  estates  the  tei 
tator  died  possessed  of,  and  where  the  same  were  n 
spectively  situated,  and  the  nature  of  the  testator 
estate  and  interest  therein,"  with  liberty  to  state  specii 
circumstances. 

The  Master,  by  his  report  dated  the  3rd  of  Jic/ 
1847,  found,  that  the  testator  was,  in  his  lifetime,  an 
at  the  time  of  his  death,  possessed  of  several  leasehol 
estates  in  the  townships  of  Merrington  and  Middleitom 
both  now  in  the  parish  of  Merrington  in  the  count 
of  Durham^  held  under  various  leases  granted  by  th 
Dean  and  Chapter  of  Durham  to  the  testator,  or  t 
his  trustees  for  his  benefit,  for  terms  of  twenty-one  year 
respectively,  and  consisted  of  the  several  pardcolai 
mentioned  in  the  schedule  to  his  report.  And  h 
found,  that  the  township  of  Middlestone  was  thereto 
fore  in  the  parish  of  St,  Andrew  Auckland^  but  wa 
annexed  to  the  parish  of  Merrington  on  the  26th  da^ 
of  April  1845.  And  he  found,  that  the  parish  of  Mer 
rington  was  intersected  by  a  high  ridge  of  hills  ranginj 
east  and  west,  upon  the  summit  of  which  the  ehurd 
and  village  of  Merrington  were  situated.  And  he  found 
that  the  greater  part  of  the  said  leasehold  estates;,  t 
the  extent  of  539  acres  and  38  perches  or  thereaboute 
lay  to  the  south  of  the  sud  ridge,  and  extended  to  aiu 

fa 
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£oT  about  2050  yards  abutted  on  the  northern  boundary        1848. 
of  the  freehold  manor  and  estate  of  the  testator  in 
-tihe  township  of  fFindkstone,  theretofore  in  the  parish 
of  St,  Andrew  Auckland,  but  now  forming  part  of  the 
xiew  parish  of  Coundon,  which  was  made  a  parish  in 
-the  year  1842^  and  adjoined  the  said  freehold  estate 
of  Windlestone,  but  were^  in  part^  separated  therefrom 
1>y  a  turnpike  road^  and  in  part  by    the   ordinary 
lielges  of  the  country,  through  which  were  necessary 
oommunications  for  those  tenants  who  held  both  free- 
bold  and  leasehold  in  the  same  farm;  that  the  said 
leasehold  estates  were  not  intermixed  with    or  sur- 
rounded by  the  freehold  lands  of  the  testator  at  Windle^ 
^^on^:,  but,  with  the  exception  of  one  plot  contuning 
about  18  acres,  they  lay  together,  and  part  of  them 
Were  about  a  quarter  of  a  mile  from  the  mansion  of 
^^^^^lestane ;  but  the  turnpike  road  between  Bishops 
-^^^cMand  and  Mushyford  lay  between  them  and  the 
^^^d  mansion.     And  he  found,  that  the  remainder  of 
^^    said  leasehold  estates,  containing  about  72  acres 
^  >X>cd  12  perches,  lay  on  the  northern  side  of  the  said 
'^^S^  wid  about  two  miles  from  the  swd  testator's 
®^*d  freehold  mansion  and  estate  at  Windlestone,  and 
^bich  aaid  freehold  mansion  and  estate  had  been  in  the 
don  of  the  family  of  the  said  testator  for  up* 
of  150  years.  And  he  found,  that  parts  of  the  said 
*^^^eliold  estates  were  first  acquired  by  Sir  John  Eden, 
•^^i^,  the  father  of  the  said  testator ;  and  he   found 
**^    dates  of  Ins  different  purchases.     And  he  found, 
^^*^t  the  Dean  and  Chapter  o£  Durham  had  hitherto 
^^'iewed  the  leases  at  the  end  of  every  seven  years ; 
^^   that  they  were  not  under  any  covenant  to  do  so. 
'^'^  he  found,  that  in  the  leases  granted  in  the  year 
^^l5,  by  the  said  Dean  and  Chapter,  were  the  foUow- 
^^^  reservations;  (that  is  to  say),  "The  woods,  under- 
^^>od8  and  trees  now  growing,  or  hereafter  to  grow 
^OL.  XL    '  R  upon 
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1848.  upon  the  said  demised  preixu8es5  and  the  mines  and 
quarries  within  and  under  the  tuune;  with  a  ngbt  of 
way^  &C.''  And  he  found,  that  in  the  leases  granted  in 
the  year  1844,  were  reserved  the  woods,  underwoods 
and  trees,  and  the  mines,  pits  and  quarries  of  coal 
and  other  minerals  whatsoever.  And  he  found,  that,  Jn 
the  year  1833,  the  Dean  and  Chapter  of  Durham 
demised  the  coal  mines  under  the  said  leasehold  estateSy 
and  other  adjoining  lands,  with  power  to  erect  cottages, 
and  make  a  railway,  which  had  been  erected  and  made ; 
and  that  on  other  parts  of  the  sdd  leasehold  estates^ 
and  within  140  yards  of  the  western  boundary  thereof  a 
colliery  had  been  established.  And  he  found^  that  the 
testator  was  not,  at  the  time  of  his  death,  possessed  of 
or  entitled  to  any  leasehold  estates  for  years,  exc^t  in 
the  townships  of  Merrinfftan  and  Middlestone  as  aforesaid. 
And  as  special  drcumstances  he  found,  that,  besides  the 
said  leasehold  estates,  the  said  testator  was  not  pos- 
sessed of  any  estates  in  the  county  of  Durham^  other 
than  the  following;  (that  is  to  say),  the  manor  and 
estate  of  WinAhsUme^  comprising  the  whole  township  of 
fVindlestone,  and  of  freehold  tenure,  and  containing 
1182  acres  2  roods  29  perches,  of  two  fireehold  closes  of 
ground  called  respectively  Crab-tree-Jield  and  fViaUs^ 
end-field  immediately  adjoining  the  estate  of  Windle^ 
stone,  and  situate  in  the  township  of  Caunden,  contain** 
ing  together  16  acres  or  thereabouts,  and  of  the  fireehold 
tithes  thereof;  of  detached  portions  of  fireehold  land 
in  the  township  of  Merrington,  containing  t<^tlier 
106  acres  or  thereabouts ;  of  the  freehold  tithes  or  poav 
tions  of  the  said  testator's  leasehold  estates  in  Merrmg^ 
ton  and  Middlestone;  an  estate  in  the  township  of 
West  Auckland^  chiefly  fireehold  and  copyhdd,  with  the 
fireehold  tithes  thereof;  and  two  leases  for  lives^con* 
tfuning  together  1162  acres  or  thereabouts,  of  fireehold 
lands  in  the  parish  oi  St.  Helenas  Auckland;  and  381 
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teres  or  thereabouts;  of  two  freehold  fields,  containing  1848. 
together  about  19  acres,  in  the  township  oiBaudgaU 
in  Auckland;  and  of  a  freehold  messuage  in  the  city 
of  Durham ;  but  which  said  freehoM  fields  and  mes- 
suage were  afterwards  sold  by  the  said  testator  Sir 
Robert  Johnson  Eden  in  his  lifetime.  And  he  found, 
that  the  mansion-house  or  hall  at  fFindlestone  was  built 
npon  the  freehold  part  of  the  estates  of  the  said  tes- 
tator, and  there  were  several  cottages  (some  of  which 
were  ornamental)  and  also  other  buildings  standing  upon 
that  part  of  the  s^d  leasehold  estates  which  was  nearest 
to  the  said  mansion-house  or  hall,  and  which  buildings, 
conmsting  of  three  cottages  called  Well  Hotises,  had 
been  and  were  occupied  by  persons  employed  about  the 
said  mansion-house  and  premises.  And  he  found,  that 
m  some  instances  the  leaseholds  were  let  with  the  free- 
holds, at  one  undivided  yearly  rent.  And  he  found, 
that  the  said  testator,  during  his  lifetime,  expended 
upwards  of  40,0002.  in  rebuilding  or  restoring  the  sud 
mansion-house  and  premises  at  WindUstone* 

The  cause  now  came  on  for  hearing. 

Mr.  Tvmer  and  Mr.  JElmsley^  for  the  Plaintifi^,  and 

Mr.  Purvis  and  Mr.  Faber,  for  the  executor  appointed 
by  the  codicil,  who  was  one  of  the  next  of  kin. 

Mr.  RoupeU  and  Mr.  Goldsmid,  for  two  of  the  next 
of  kin. 

Mr.  Hodgson,  Mr.  Lloydy  and  Mr.  Dickinson. 

1.  The  leaseholds  do  not  pass  under  this  devise. 

R  2  The 
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1848.  The  rule  of  law  as  laid  down  In  the  leading  case  of 

Rose  V*  BattleU  (a)  is  this :  <'  That  if  a  man  hath  lands 
in  fee,  and  lands  for  years,  and  deviseth  all  his  lands 
and  tenements,  the  fee-simple  lands  pass  only,  and  not 
the  lease  for  years :  and  if  a  man  hath  a  lease  for  years, 
and  no  fee-simple,  and  deviseth  all  his  lands  and  tene- 
ments, the  lease  for  years  passeth;  for  otherwise  the 
will  would  be  merely  void."  This  rule  was  elaborately 
considered  by  Lord  JEldon  in  Thompson  v.  Lady  Law^ 
Iey(b)y  who  recognised  it  as  ^'a  rule  which  had  been 
acknowledged  for  ages,"  and  it  has  ever  since  been 
followed ;  Arhell  v.  Fletcher  (c).  Stone  v.  Greening  (d), 
Parker  v.  Marcliant  (e).  Hall  v*  Fisher,  {g) 

2»  There  is  nothing  in  the  terms  of  this  will  to  take 
the  case  out  of  the  rule ;  on  the  contrary,  they  confirm 
it.  The  testator  makes  a  marked  distinction  between 
his  real  and  personal  estate.  The  limitation  to  the 
trustees  and  their  heirs  to  uses  is  quite  inapplicable  to 
personal  estate,  which  was  considered  by  Lord  Eldon 
as  a  very  strong  circumstance  in  Watkins  v.  Lecu  (Ji) 
Again,  the  testator  devises  to  his  brother  for  life,  *^  with- 
out impeachment  of  or  for  any  manner  of  waste ; "  he 
empowers  him  to  grant  a  jointure  to  Ins  wife  for  life, 
and  to  create  any  term  to  secure  it ;  and  also  to  grant 
leases  of  twenty-one  years  duration*  This  is  incon- 
sistent with  his  limited  interest  in  the  leaseholds,  and 
with  the  reservation  of  mines  and  timber  by  his  lessors. 
Again,  it  is  improbable  that  the  testator  could  have  in* 
tended  his  leaseholds  to  go  in  strict  settlement ;  for  he 
has  made  no  provision  for  their  continuation  by  a  re- 
newal, and  he  has  made  no  provision  for  keeping  the 

freeholds 

(a)  Cro.  Car.  p.  893.  (r)  2  F.  4*  Col.  (C.  C.)  279. 

(b)  2  Bos.  4-  Pill.  (O.S.)  303.  and  5  Man.  ^  Gr.  498. 

(c)  10  Simons,  299.  (g)  1  Colfy,  47. 

(d)  13  Simons,  390.  (h)  6  Vesey,  633. 
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freeholds  and  leaseholds  together,  for  a  child  of  lus  1848. 
brother  would  at  his  birth  have  acquired  an  absolute 
interest  in  the  leaseholds,  and,  if  he  died  the  next  daj^ 
they  would  pass  to  his  next  of  kin;  while  the  real 
estate  alone  would  devolve  in  another  channel  to  the 
remainderman*  The  leaseholds  are  not  inseparably 
blended  with  the  freeholds,  and  the  expression  ^Vall 
other  my  real  estates^  are  conclusive,  as  shewing  that 
it  was  **  real  estate  "  only  that  hie  intended  to  enume- 
rate in  the  previous  part  of  the  sentence.  It  also  ap- 
pears, from  the  Master's  report,  that  there  does  exist 
other  real  estate  on  which  these  general  words  may 
operate. 

3.  It  will  be  contended,  that  this  case  is  governed 
by  the  Wills  Act  (a),  by  which  it  is  enacted,  "  that  a 
devise  of  the  land  of  the  testator,  or  of  the  land  of  the 
testator  in  any  place,  or  in  the  occupation  of  any  per- 
son mentioned  in  his  will,  or  otherwise  described  in  a 
general  manner,  and  any  other  general  devise  which 
would  describe  a  customary,  copyhold,  or  leasehold 
estate,  if  the  testator  had  no  freehold  estate  which 
could  be  described  by  it,  shall  be  construed  to  include 
the  customary,  copyhold  and  leasehold  estates  of  the 
testator,  or  his  customary,  copyhold  and  leilsehold 
estates,  or  any  of  them  to  which  such  description  shall 
extend,  as  the  case  may  be,  as  well  as  freehold  estates, 
unless  a  contrary  intention  shall  appear  by  the  vrilL^ 
But  that  section  does  not  apply,  and  was  not  intended 
to  apply,  as  between  distinct  parties  taking  under  the 
will,  but  as  between  devisees  and  the  heirs  and  next  of 
kin ;  besides,  this  is  not  such  a  general  devise  as  was 
contemplated  by  the  statute ;  and  here,  "  a  contrary  in- 
tention "  does  "  appear  by  the  will"  itself. 

Mn 

(a)  7  ^.  4.  &  ]  Vici.  c.  26.  s.  26. 

R  3 
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1848.  Mr.  Wtdpok,  Mr.  MaUnSy  and  Mr.  Dumerffue,  for  ^ 

^fT^J^^     fFiUiam  JEdetu    The  words  of  this  devise  are  suffidently 

9.  ample  to  include  the  leaseholds^  and  they  passed  iind^ 

Edkn.  |.jjg  general  description.  We  do  not  dispute  the  rule  as 
laid  down  in  Rose  y.  Bartlett,  as  applied  to  the  simple 
case  there  stated;  but,  '^if  upon  the  whole  will,  it 
plainly  appears  that  the  testator  meant  to  pass  lease* 
hold  property  linder  the  description  of  real  estate,  the 
Court  will  give  effect  to  his  intention'';  Goodman  y. 
Edwards,  (a)  That  principle  has  been  repeatedly  acted 
on,  as  in  Lane  v.  Earl  of  Stanhope  (d).  Doe  denu  Dun* 
ising  V.  Lord  Cra$istoun{c\  Day  y.  TViff^d),  Addis 
V.  Clement  (e)y  Lowther  v.  Cavendish  {g)^  Turner  Vi 
Husler,  (A)  The  circumstance  that  the  devise  is  to 
uses  applicable  to  freehold  property  does  not  prevent 
the  application  of  this  principle,  for  such  was  the  case 
in  Jffobson  v.  Blackburn  (t) ;  and  the  mere  circumstance, 
that  the  mode  of  dealing  with  the  property  is  inapjdi* 
cable  to  a  particular  part  of  it,  will  not  prevent  the 
passing  of  that  part  which  is  of  a  particular  description ; 
WeigaU  v.  Brome.  (K)  The  property  here  is  church 
leaseholds,  which  are  usually  renewable ;  and  this  was 
relied  on  by  the  Court  in  Goodman  v.  Edwards,  (a) 

2.  At  all  events  the  leaseholds  pass  by  force  of  the 
26th  section  of  the  Wills  Act,  which  distinctly  enacts 
that  ^'a  general  devise"  which  would  describe  lease- 
hold estate,  if  the  testator  had  no  freehold,  *'  shall 
be  construed  to  include  the  leasehold  estates  of  the 
testator,"  unless  a  contrary  intention  shall  appear  by 

the 

(a)  2  MyLi^K.  759.  (g)  1  Eden,  99.,  and  1  Amb. 

\b)  6TermBep.U5.  356. 

(c)  7  Mee.  ^  W.  I.  (A)  1  Bro.  C.  C.  78. 

(d)  1  P.  WiUM.  286.  (f)   1  Myl.  4-  jr.  571. 
le)  2  P.  Wm.  456.                     {k)  6  ^mm»,  p.  1 14 
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the  wiIL'   This  clause  is  not  to  be  restricted  in  the  way       1848. 
contended  for^  and  there  is  no  contrary  intention  in 
thewilL 

8.  The  circumstances  of  the  property  are  such  as  to 
shew  an  intention  that  the  leaseholds  should  pass  with 
the  freehold.  The  contiguity  of  the  leaseholds,  and 
the  way  they  are  blended,  render  them  indispensable 
for  the  convenient  enjoyment  of  the  mansion  and  firec- 
hold  estate;  it  is,  therefore,  highly  improbable  that 
the  testator  should  intend  to  disunite  them.  It  is  un- 
likely that  the  testator  should  have  made  them  liable 
to  the  charity  legades.  If  they  do  not  pass  under  the 
readuaiy  bequest,  they  are  included  in  the  deyise.  • 

Mr.  Turner,  in  reply. 

Whitaker  v.  Ambler  (a),  Sheffield  y.  I^n^d  Mulgraueip), 
fFifUer  v.  fFtnter  (c)  were  also  cited. 

2%tf  Master  of  the  Bolls  reserved  his  judgment. 


The  Masteb  of  the  Bolls.  jj^    ^ 

Sir  Robert  Johnson  Eden,  the  testator  in  this  case, 
was  entitled  to  freehold  and  leasehold  estates  of  great 
value:  he  made  his  will  on  the  14th  of  Apnl  1815, 
andacodidl  in  July  1841.  In  the  will,  he  makes  a 
marked  distinction  between  real  and  personal  estate, 
cfaarging,  indeed,  his  debts,  funeral  and  testamentary 
expenses,  and  pecuniary  legacies  on  his  real  and  per- 
sonal estate,  but  directing  his  personal  estate,  not  speci- 
fically bequeathed  to  be  the  primary  frmd  for  payment  i 

chai^ng 

*  •  » 

(a)  i  £den,  151-  (c)  5  Hare,  306. 

,{b)  5  Term  Rep.  57}. 
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I84S.        charging  several  annuities  given  by  his  will  on  real 
^fT^^^^"^^     estates^  and  directing  a  charity  legacy  to  be  paid  out 
V.  of  his   personal   estate  only,  and  directing  the  duty 

payable  on  his  legacies  and  annuities  to  be  paid  out  of 
his  personal  estate.  He  then  proceeded  as  follows:— 
'^I  give  and  bequeath  all  the  rest,  residue  and  re-> 
mainder  of  my  personal  estate,  goods  and  chattek, 
whatsoever  and  wheresoever,  after  and  subject  to  the 
payment  of  my  just  debts,  funeral  and  testamentary 
expenses,  and  the  said  legacies  and  bequests  (except 
the  said  legacies  hereinbefore  by  me  given  as  aforesaid), 
and  all  my  estate  and  interest  therein,  unto  my  brother 
Morton  John  Davison  Esquire,  late  Morton  John  Eden^ 
absolutely,  to  and  for  his  own  use  and  benefit*"  The 
question  in  the  cause  is,  whether  the  testator's  lease- 
holds for  years  passed  by  this  clause,  which  it  is  ad- 
mitted they  did,  unless,  in  the  circumstances  of  this 
case,  they  ought  to  be  held  to  have  passed  under  the 
immediately  following  clause  of  the  will,  which  is  ex- 
pressed as  follows:  —  "I  give  and  devise  all  and  sin- 
gular my  manors  or  lordships,  rectories,  advowsons, 
messuages,  lands,  tenements,  tithes  and  hereditaments, 
situate,  lying,  arising,  or  being  at  or  near  Windlestone 
West  Auckland^  St.  Helenas  Auckland,  and  Bishop's 
Auckland,  in  the  county  of  Durham,  or  in  the  <uty  of 
Durham  and  Brignall,  in  the  county  of  York,  and  a 
parcel  of  land  purchased  by  me  of  the  late  Mrs»  Mary 
Lambton,  at  Romanby,  near  Northallerton,  in  the  North 
Biding  of  the  county  of  York,  and  all  other  my  real 
estates  in  the  said  counties  of  Durham  and  York,  and 
elsewhere  in  Great  Britain,  and  all  my  estate  and  in- 
terest therein,  unto  Robert  Eden,  Duncombe  Sha/io, 
William  NesfieU,  and  Thomas  Hopper,  and  their  heirs, 
subject  to  the  said  annuities  so  given  and  devised  as 
aforesaid,  to  hold  the  same,  to  them  and  their  heirs, 
subject  as  aforesaid,  to  and  for  the  several  uses,  and 

upon 
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upon  the  trusts "  thereinafter  mentioned,  being  tmsts  1848. 

perly  applicable  to  real  or  freehold  estates,  and  not  ^JjCJJ"^ 

properly  or  conveniently  applicable  to    leasehold  v. 

es-tates  held   subject  to   conditions,  restrictions,  and  ""*  * 


In  the  events  which  occurred,  the  personal  estate, 
'which  by  the  residuary  clause  was  given  to  Marion 
•/oAn  Damson,  has  become  vested  iu  the  testator's  next 
oF  Ian,  of  whom  the  Plaintiff  is  one ;  and  for  them  it 
is  oontended,  that  the  leasehold  passed  by  that  clause, 
^u^d  now  belongs  to  them. 

On  the  other  hand,  it  is  contended  for  Sir  William 
•^^^^Keit,  who  is  entitled  to  the  freehold  estates  devised 
oa  -the  trusts  of  the  will,  that  the  leaseholds  would  well 
P^<^^  and  did  pass  under  the  general  description  of  the 
'^^^^cj  devised,  or,  if  not  by  mere  force  of  the  words 
^^^,  at  least  under  the  construction  authorized  by  the 
^^tl  clause  of  the  Wills  Act,  which  is  applicable,  by 
''^^^son  of  this  will  having  been  republished  and  con- 
"'^Xied  by  the  codicil,  which  was  executed  in  July  1841 ; 
^^^  further,  that,  in  the  circumstances  of  the  case,  the 
^^  Virt  ought  to  conclude  that  it  was  the  testator's  in- 
:ion  to  pass  the  leaseholds  with  his  freehold  and  real 


e  argument,  therefore,  relates  to 

«  The  l^al  effect  of  the  words  by  which  the  subject 
^^  *^lie  gift  is  described,  independently  of  the  Wills  Act 


^  The  effect  which,  in  this  case,  ought  to  be  ^ven 
*o  ^«aiQ  WiUs  Act. 


«.  The  effect  of  the  whole  will,  and  of  the  circum- 
^^^^ces  under  which  it  was  made,  as  affording  dear 
uf^^^j^QQ^  Qf  ^Q  testator's  intention. 

1.  The 
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1*  The  rule  in  Rase  t.  Bdrtlett(a)  has  not  been 
doubted.  **  If  a  man  hath  lands  in  fee  and  lands  ftr 
yeafo  (which  is'this  case),  and  deviseth  all  his  lands  and 
tenements,  the  fee  simjde  lands  pass  only,  and  not  the 
lease  for  years ;  and  if  a  man  hath  a  lease  for  yeare^ 
and  no  fee  simple,  and  deviseth  all  hid  land  and  tene- 
ments, the  lease  for  years  passeth,  for  otherwise  the 
will  would  be  merely  void."  In  the  very  numercms 
cases  in  whioh  this  rule  has  been  referred  to  and  dis^ 
cussed,  it  does  not  appear  to  have  been  intentionally  or 
substantially  varied ;  but,  when  the  words  describii^ 
the  subject  of  the  devise  have  not  been  simply  lands 
and  tenements,  but  the  words  '^  farms,  messuages  and 
mines,'*  or  any  of  them  have  been  added,  or  the  tes- 
tator has,  in  addition  to  the  words  simply  describing 
the  subject  of  the  devise,  used  other  words  descriptive 
of  the  nature  or  extent  of  his  interest  in  the  thing 
^ven,  and  that  interest,  as  described,  is  applicable  to 
leaseholds,  or  has  used  words  plainly  connecting  pro- 
perty which  was  leasehold  with  the  lands,  or  tene- 
ments, or  hereditaments,  the  principal  subject  of  tbe 
devise,  the  additional  words  have  (though  not  In  a 
manner  always  approved  of)  been  held  to  warrant  the 
conclusion  that  leaseholds  were  within  the  description 
of  the  thing  devised. 


Now,  in  the  present  case,  the  subject  of  the  devise 
is  described  as  the  testator's  *'  manors  or  lordships,  rec- 
tories, advowsons,  messuages,  lands,  tenements,  tithes 
and  hereditaments "  situate  as  in  the  wiU  mentioned. 
I  incline  to  think,  that  the  words  ^'messuages  and 
lands,"  forming  part  of  the  description,  would,  if  every 
thing  else  had  concurred,  have  been  suffident  to  pass 
leasehold  lands;  but  these  word3,  and  the  sequence 

describing 

(d)  Cro.  Car.  p.  293. 
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deaonbing  the  ntostioni  do  not  constitute  the  whole       1848^ 
deecriptiAn  which  the  testator  has  given  of  the  subject 
of  Us  devise :  he  lias  added  to  them,  ^^  all  my  other  real 
estates  in  the  counties  of  Durham  and  York,  and  else-* 
▼here  in  Chreat  Britain^  and  all  my  estate  and  interest 
therein.*    Now  the  word  **  other,"  in  this  clause,  is 
i^Isfcive;  it  has  rebition  to  the  subjects  or  things  de- 
scribed in  the  former  part  of  the  sentence;  it  imports 
thftt  the  snlgects  next  described  are  additional  to,  and, 
berades,  and  in  that  respect,  dififerent  from,  the  subjects 
just  before  described ;  and  if  the  word  ^'  other "  had 
been  immediately  followed  by  the  words  '^  my  lands  in 
die  counties  oS  Durham  and  Yorh^  and  so  on,  it  might 
perhaps  have  been  properly  held,  that  the  word  '^  lands," 
sa  contained  in  the  earlier  part  of  the  sentence,  meant 
only  the  snbje^  of  the  devise,  without  regard  to  the 
extent  of  the  testator's  estate  or  interest  in  it,  or  that 
the  word  ^< lands"  (other  circumstances   permitting) 
izieant  leaseholds  as  well  as  freeholds;  but  here,  thb 
i^eXative  word  **  other  "  is  immediately  followed  by  the 
wotids  *'  my  real  estates  in  the  said  counties ;  "  and  as 
it  is  thus  plain,  that,  by  the  last  clause  of  the  sentence, 
he  meant  only  to  devise  real  estate,  because  he  has  so 
cacpressty  described  it — as  there  is  nothing  to  shew 
tlutt,  in  the  last  clause,  he  meant  a  subject  of  devise 
Offering  in  nature  and  quality  from  the  subject  of 
devise  expressed  in  the  former  part  of  the  description — 
ttB  the  word  '*  other,"  expresring  a  relation,  a  difference 
^x  additi6n,  shews  the  connection  of  the  two  parts  of 
the  description,  and  is  fully  satisfied  without  the  impli- 
CKtioQ  of  any  difference  in  quality,  I  am  (though  I  own 
with  some  reluctance  in  coming  to  a  conclusion  on  so 
^E>>ntiw  a  ground)  of  opinion,  that,  upon  the  true  con* 
fl^ctioa  of  the  testator's  description  of  the  Sulgect  of 
1^  devise,  the  effect  is  to  pass  real  estate  only,  and 
consequently  that  leasehold  estates  do  not  pass  by  it. 

2.  It 
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1848.  2.  It  does  not  appear  to  me  that  this  is  affected  by 

the  Wais  Act.  According  to  the  view  which  I  have 
taken  of  the  devise,  it  is  to  be  considered  as  a  devise  of 
real  estate ;  it  is  not  simply  a  devise  of  the  testator*jB 
land,  or  of  his  land  in  a  particular  place,  or  in  a  pai^ 
ticular  occupation,  or  a  devise  in  a  general  manner  ap» 
plicable  to  any  land,  whatever  might  be  its  quality^  or 
the  testator's  estate  or  interest  in  it.  Neither  is  it  a 
devise  which  would  describe  a  leasehold  estate,  if  the 
testator  had  no  freehold  estate  which  would  be  described 
by  it.  Taking  it  most  favourably  for  the  devisee,  it  is 
as  if  the  testator  had  devised  all  his  land,  or  all  his  lands^ 
farms  and  messuages  and  other  real  estate ;  and  in  such 
a  case,  I  conceive,  that  the  word  *'  land,"  (which  may  be 
thought  ambiguous,  and  without  qualifying  expressions 
may  be  deemed  to  include  lands  in  wl^ch  the  testator 
had  only  a  leasehold  interest),  would  have  its  ambiguity 
removed,  and  by  reason  of  the  words  ^'  other  real  estate  * 
would  be  limited  to  its  original  and  proper  legal 
meaning. 

3.  With  regard  to  the  supposed  intention,  I  need  not 
repeat  what  has  been  so  often  said,  that  we  are  not  to 
expound  the  will  by  conjecture,  but  to  construe  the 
words  used,  as  far  as  we  can,  consistently  with  the  rules 
of  law,  and  to  deduce  the  intention  from  those  wordSi 
On  the  one  hand,  there  are,  in  this  case,  circumstances 
which  perhaps  make  it  improbable  that  the  testator 
should  have  intended  his  freehold  and  leasehold  estates 
to  be  divided.  On  the  other  hand,  there  are  circum- 
stances which  seem  to  make  it  improbable  that  he  should 
have  intended  his  leasehold  estates  to  go  with  the  free- 
holds, and  be  subject  to  limitations  not  properly  ap- 
plicable to  leaseholds,  though  very  properly  applicable 
to  freeholds. 


It 


'n  a  subsequent  day,  the  Defendant  Sir  fF.  Eden 
^*^^^^^I)ted  the  offer  of  having  the  opinion  of  a  court  of 
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It  does  not  seem  to  me  to  be  possible  to  arrive  at  any  1848« 
satisfactory  conclusion  from  any  such  circumstances  as 
are  here  found ;  and,  confining  myself  to  the  words  used, 
considering  that  the  testator  appears  to  have  been  ac- 
qnainted  with  the  distinctions  between  real  and  personal 
estate,  and  thinking,  that  the  devise  to  trustees  in  set- 
tlement comprises  only  real  estates,  I  am  obliged  to  con- 
clude, that  the  leaseholds  were  comprised  in  the  gift  of 
the  residuary  personal  estate. 

The  question  is  a  mere  legal  question  on  the  construc- 
tion of  the  will,  and  I  should  have  been  better  satisfied 
if  it  had  been  submitted  to  the  consideration  of  a  court 
of  law  in  the  first  instance.    I  am  not  sure  tliat  I  did 
f^^  in  complying  with  the  request  of  both  parties  to 
give   my  own  opinion  without  directing  a  case;  but 
J^^^ixig  done  so,  I  think  it  right  to  add,  that  if  the  par- 
*ie»  claiming  under  the  devise  should  now  desire  to  have 
the    opinion  of  a  court  of  law,  I  think  that  they  are  en- 
titlo<3  to  a  case,  notwithstanding  the  opinion  at  which  I 
*^^^  arrived  on  the  subject. 
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June  14. 16.  FEISTEL  V.  KING'S  COLLEGE,  CAMBEIDGK 

July  12. 

By  the  decree  l^TR  B  ULLEB,  in  1 842,  assigned  the  emoluments  of 
was^diected  ^  fellowship  to  the  Plaintiff  Feistel,  to  aeenre 


th  ^P^'^-ff     ^^^     ^^  ^^  hearing  of  the  canse (a)  the 

A  person,  not  established  his  right,  and,  4382.  having  been  found  due, 

a  party  to  the  j^  order  was  made  for  payment  of  that  sum  to  Iwm 

suit,  clainnne  ^  *^^ 

a  portion  ofit  out  of  the  fund  in  Court. 

as  against  the 
Piaintifi;  ap- 
plied for  a  The  assignees  of  one  Lyon  Samuel,  a  bankrupt,  now 

anJ!  havti^  presented  their  petition,  stating  that  15021,  part  of  the 
shewn  a  suffi-  advance  made  by  the  PMntiff  to  Butter,  belonged  to 
facie  case,  the    Lyon  Samuel,  and  that  it  was  evidenced  by  a  memo- 

t^'fonSbJ  "^^"™  ^*^  ^^  ^^^  ^f  October  1844.  They  piayed 
retained,  on  that  the  fund  ordered  to  be  paid  to  the  Plaintiff  mig^t 
his  &k^&  ^  carried  over  to  a  separate  account  of  "  the  Plaintiff 
bill  within  ten  and  his  incumbrancers,^  and  not  paid  out  without  notice 
blish  his  right.  ^^  ^^^  Petitioners ;  and  that  the  Master  might  take  an 

account  of  what  was  due  upon  the  memorandum  of  the 

14th  of  October  1844. 

Mr.  Turner  and  Mr.  Cole  in  support  of  the  petition* 

Mr.  Temple  and  Mr.  Murray,  contri,  contested  the 
allied  security  to  Samuel,  and  argued  that  strangers 
to  the  cause  had  no  right  to  intervene ;  that  this  was  an 
attempt  to  alter  the  decree  by  petition ;  and  that  a  stop 
order  was  not  usually  granted  after  the  rights  had  been 
declared  by  decree. 


Mr. 

(a)  10  Paw.  491. 
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Mr.  T.  H.  Hall  for  the  Bursar  of  King's  College. 

The  Masteb  of  the  Rolls. 

I  quite  agree  that  the  decree  cannot  be  altered  upon 

I>etition;  but  here  there  is  no  attempt  whatever  to 

find  fault  with  the  decree.     The  case  is  simply  this  — 

-there  is  a  decree  for  payment  to  A.  B.y  who  has  assigned 

or  holds  it  in  trust  for  C  D.    C.  B.  says,  "  Do  not  part 

TV'lth  the  fund,  until  I  have  an  opportunity  of  taking 

prcx^eedings  to  establish  my  right.''    I  think  that  the 

Court  has  authority  to  do  this,  and  has  frequently  ex- 

erxsised  it  {a). 

3  am  of  opinion  that  the  Petitioners  have  shewn  a 
8^u£Scient  primdfacie  case  for  retaining  the  fund ;  and  I 
xEi  vist  therefore  order,  that  the  fund  be  carried  over  to 
A  separate  account,  and  not  paid  out  without  notice  to 
tbe  Petitioners ;  and  they  must  file  a  bill  to  enforce 
tli.«r  security  within  ten  days.    Reserve  the  costs. 


1848. 


Fbistel 
Kino's 

COLLBOB, 

Cambridob. 


O)  SeeTheDukeofBoUofiY. 
^^^m/Bam,  4  Bro.  C.  C.  430.,  Be- 
i^MAwie  7.  Kennedy,  3  Beav.  462^ 


and    Chriitian  v.  Devereux,  12 
Simom,  p.  27L 


^OTB.  — By  consent,  a  sum  of  250/.  was  paid  to  the  Petitioners 
Vn  full  discharge  of  their  claim.    Reg.  Lib.  1847.  A.  1 709. 
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June  15.  BAYLY  t>.  BAYLY. 

A  Defendant    nPHIS  bill  was  filed  agdnst  the  Defendant,  as  exe- 
not  precluded,  cutor  of  his  father,  for  the  purpose  of  recovering 

by  the  circum-  ^  g^jjj  ^f  money  which,  on  the  result  of  the  accounts, 
Mtanceofhis  •^  ' 

being  sued  as    appeared  to  be  the  Plaintiff's  share  of  the  residue. 

executor,  from 
obtaining  the 

benefit  of  the        The  Defendant  was  taken  under  an  attachment  for 
#.  \L  Ruie  7*     want  of  answer,  and,  being  brought  up,  was  turned 

over  to  the   Queen's  Prison.     An  order  was  made, 
under  the  1  W.  4.  c.  36  (a),  referring  it  to  the  Master 
to  ascertain  whether  the  Defendant  was  unable,  by 
reason  of  his  poverty,  to  employ  a  solicitor  to  put  in  his- 
answer. 


The  Master,  on  the  6th  of  June^  reported  in  th^ 
affirmative ;  and,  on  the  9th  of  June^  the  Defendant  ob- 
tained an  order  under  the  7th  rule  to  defend  informS^ 
pauperis. 


The  Defendant  put  in  his  answer,  and  now  moved 
be  discharged,  and  that  the  costs  of  his  contempt  mights 
be  paid  out  of  the  suitors'  fund. 

Mr.  Goldsmid  in  support  of  the  motion. 

1.  The  principle  laid  down  in  Oldfieldy.  Cabbeit(b'f^ 
agiunst  the  right  of  a  Defendant  executor  to  defend^ 
in  formd  pauperis,  has  no  application  to  the  7th  rul 
of  the  15th  section  of  the  1  fFl  4.  c  36.  empowerin 

th 

(a)  S.  15.  Rule  6. 

(b)  2  Beav.  444 ,  3  JBcav.  432  ,  1  P//i/%,  557. 


18  proper  course  to  get  discharged  from  the  costs 
under  the  16th  and  17th  sections  of  the  1  }F.  4.  c.  36, 
means  of  the  Insolvent  Debtors'  Act. 


^The  payment  of  the  costs  under  the  7th  rule  is  dis- 
tionary,  and  this  is  not  a  proper  case  for  its  exercise ; 
-^ides  the  act  does  not  apply  to  a  person  sued  in  a  re* 
^^^sentative  character. 


^The  Masteb  of  the  BoLLS. 

TThe  order  to  sue  in  farmd  pauperis  stands,  and  no 
^{^cation  has  been  made  to  discharge  it. 

^he  statute  enables  the  Court  to  direct  the  costs  of 
prisoner  in  contempt  to  be  paid  out  of  the  suitors' 

fund, 

C«»)  2  Beav.  444.;  3  JBmv.  (h)  1  Colfy,  160. 

.  ;  1  Pka6p$^651.  ic)  1  Ruu.  ijf  M.  323.   ' 

"Vol.  XL  S 
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the  Court  to  order  the  costs  of  contempt  '^  of  any  pri-       1848. 
soner  "  to  be  paid  out  of  the  suitors'  fund. 

2.  The  principle  of  Oldfield  v.  Cobhett  (a)  does  not 
4ipply  to  the  relief  given  specially  by  this  statute,  which 
is  general  in  its  terms  and  applies  to  ''  any  such  pri- 
aoner." 

3.  A  Defendant  may  at  all  events  proceed  in  farmA 
Jiauperisy  for  the  purpose  of  clearing  Us  contempt 

Oldfield  V.  Cobbett  (A).     He  also  cited  Gray  v.  Camp^ 
ien{c). 

3Ir.  J.  H.  Taylor^  eontri^,  for  the  Solicitor  of  the 
Sc&itors'  fund.     The  Plaintiff,  in  his  representative  cha- 
'^E^^^ter,  can  neither  sue  nor  defend  infarmd  pauperis^  and 
^J*^  order  for  that  purpose  was  irregular. 


258 
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■fdndt  and  to'  assign  a  solicitor  and  ooonsel  to  saoh  pri- 
soner for  defending  him  infarmA  pauperis.  The  enact- 
ment is  general :  not  one  word  is  said  of  an  exception* 

If  the  Defendant  has  performed  his  dnty  by  putting 
in  hb  answer,  I  think  he  ought  to  have  the  benefit  of 
the  enactment,  and  that  the  costs  of  the  contempt  may 
be  paid  out  of  the  suitors'  fund. 

Reg.  Lib.  1847,  B.  fa  1386. 


Ju^  18. 


OLDFIELD  V.  COBBETT. 


The  Master  of 
the  Rolls  has 
no  authority 
to  enquire 
whether  the 
Keeper  of  the 
Queen's 
Prison  obeys 
the  regulations 
established  for 
the  govern- 
ment of  his 
prison,  or  give 
directions  as 
to  the  mode 
of  treating  the 
prisoner  com- 
mitted to  his 
custody  for 
contempt. 


TT  appeared  that  Cobbett  being  confined  in  the  Fleet 
-^  Prison  under  an  attachment  issuing  out  of  this 
Court  for  non-payment  of  411  costs,  was,  in  November 
1840^  transferred  to  the  Queen's  Prison  by  virtue  of 
the  5  &  6  Vict  c.  22.  The  17th  section  of  that  act  pro- 
vides, that  the  prisoners  shall  be  divided  into  dasses,  the 
first  of  which  shall  consist  of  ^'  Debtors  remanded  by 
the  Commissioners  of  the  Court  for  relief  of  Insolvent 
Debtors  on  the  ground  of  fraud,  x>r  for  refuung  to  file 
a  schedule  of  their  property."  Under  the  authority  of 
the  Act,  rules  were  made  by  the  Home  Secretary  for 
the  gpyemment  of  the  Queen's  Prison ;  and  by  one  of 
them  the  Keeper  of  the  prison  was  directed  to  place  in 
class  1.  ''any  debtor  who  does  not,  according  to  the  Act 
1  &  2  Vict  c.  110.,  file  a  schedule  of  his  property.** 

•        ■  -     » 
On  the  2nd  of  December  1847,  a  vesling  order  was 

obtained  against  Cobbett,  under  the  Insolvent  Act,  upon 

the  petition  of  Oldfieldi  the  detaining  creditor ;  and  by 

£ta% 
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this  order,  he  was  required  to  file  his  schedule  within  a  1848. 
JBpedfied  time.  Cobbett  made  default,  and,  on  the  24th 
of  DeeembeTf  was  removed  from  the  apartments  he  had 
previously  occupied  in  the  prison,  and  placed  in  the 
^vision  of  the  prison  appropriated  to  prisoners  of  the 
rfirst  class.  The  matter  having  been  brought  under  the 
consideration  of  the  common  law  Judges,  they  thought 
he  ought  not  to  be  continued  in  class  No.  1. ;  l^ut  they 
^ere  unanimously  of  opinion  that  his  being  placed  there 
i^as  a  matter  of  internal  arrangement  of  the  prison, 
with  which  they  had  no  power  to  interfere.  Cobbett 
was  thereupon  removed  out  of  division  No.  1. 

On  the  28th  of  March  1848,  the  Act  of  11  &  12  Vict 

e,  7.  passed,  whereby  (a)  so  much  of  the  Queen's  Prison 

Act  as  related  to  first  class  prisoners  was  repealed ;  and 

it  was  enacted  (i),  that  from  and  after  the  passing  of  the 

Act,  the  first  class  of  prisoners  in  the  Qneen^s  Prison 

flhoald  be  composed,  amongst  others,  *'  of  debtors  re- 

fosii^  or  neglecting  to  file  a  schedule  of  their  property 

when  ordered  to  do  so  by  the  Court  for  relief  of  In« 

tolvent  Debtors,  under  the  provisions  of  the  36th  sec- 

tion  of  the  1  &  2  Vict.  c.  110.''    CMett  still  n^lected 

to  file  his  schedule  of  his  property,  though  ordered  to 

^o  eo  by  the  Insolvent  Court,  and  he  was  agiun  removed 

^^x^to  class  1.,  and  placed  in  the  division  of  the  prison 

^-ippropriated  to  prisoners  of  that  class. 

The  Defendant  now  moved  as  follows,  "  That  he 
Light  be  forthwith  discharged  out  of  the  criminal  ride 
divirion  of  the  Queen's  Prison,  appropriated  by  law 
prisoners  of  the  first. class,  as  to  the  writ  of  attach- 
^^c^ent  for  contempt  in  this  suit,  on  the  ground  that  the 
imprisonment  was  not  warranted  by  the  said  writ, 

or 

(a)  Sect.  1.  (b)  Sect.  2. 

52 
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1848.  or  otherwise  by  law.  And  that  the  Keeper  and  the 
Plaintiff  might  stand  committed  to  the  first  divirion 
of  the  fourth  class  of  the  Queen's  Prison  for  their  con^ 
tempt  of  this  Court  in  such  imprisonment  and  pro-* 
curing  the  same ; "  and  pay  the  costs  of  the  applicar- 
tion. 

Mr.  Cobbett  in  person,  in  support  of  the  motion^ 
argued,  L  That  there  ^  appeared  to  be  no  valid  com-* 
mitment  to  the  custody  of  the  Keeper  of  the  Queen's 
Prison,  and  that  his  imprisonment  was  altogether 
wrongful.  .  2.  That  the  vesting  order  had  been  irre- 
gularly and  improperly  obtained ;  and  3.  That  as  a 
prisoner  of  this  Court,  he  had  been  subjected  to  undue 
rigour,  by  being  placed  in  that  part  of  the  prison  appro^ 
priated  to  the  criminal  class  of  prisoners. 

Mr.  Toller,  contra,  for  Captain  Hudson,  the  Keeper 
of  the  Queen's  Prison.  1.  The  motion  to  commit  the 
Respondent  to  his  own  custody  is  absurd.  2.  The  at- 
tachment for  contempt  still  exists  undischarged,  and 
the  transfer  of  the  custody  has  been  in  accordance  with 
the  terms  of  the  Act.  3.  The  Court  has  no  jurisdiction 
as  to  the  vesting  order,  nor  as  to  the  prison  regulations  ; 
but  the  change  in  the  classification  of  the  Defendant  is 
strictly  according  to  the  recent  Act. 

The  Masteb  of  the  Rolls. 

Mr.  Cobbett,  along  time  ago,  was  in  contempt  for  non* 
payment  of  costs,  and  a  writ  of  attachment  issued  agunst 
him.  Being  then  in  the  Fleet  on  another  process,  he 
was  detwied  in  custody  and  in  charge  on  the  writ  of 
attachment  issuing  out  of  this  Court  for  non-payment  of 
costs.  I  do  not  find  that  he  has  ever  piud  the  costs, 
or  cleared  Us  contempt ;  nevertheless,  without  luiving 

deaied 
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cleared  his  contempt,  he  asks  that  he  may  be  dis-  1848. 

charged.    I  beUeve  I  have  not  the  smallest  authority  ';^;;^ 

to  do  anything  of  the  kind  until  the  contempt  has  been  tr. 

discharged  *"^* 

He  asks  to  be  discharged  on  other  and  different 
grounds*  He  says  that,  in  consequence  of  a  vesting 
order,  which  he  allocs  was  obtained  by  the  Plaintiff 
from  the  Insolvent  Debtors'  Court  in  an  irregular  and 
improper  manner,  he  is  now  detained  in  a  portion  of  the 
Queen's  Prison  where  prisoners  in  his  condition  ought 
not  to  be  placed. 

It  is  manifest  I  have  no  authority  whatever  to  judge 

of   the  regularity  of  the  order  of  the  Insolvent  Debtors' 

Court,  and  I  have  no  authority  or  jurisdiction  over  the 

ori^ers  regulating  the  manner  in  which  the  Keeper  is 

^^     treat  the  prisoners  committed  to  his  charge.     I  may 

J^^Jge  of  the  contempt  of  this  Court ;  and  am,  perhaps, 

th<i  most  proper  person  to  bring  the  matter  before.     I 

^^^'^v^e  authority  to  commit  and  to  issue  writs,  by  virtue 

^^    ^hich  the  party  is  to  be  committed,  and  which  it  is 

**^^  duty  of  the  Keeper  of  the  Queen's  Prison  to  obey : 

■^    l^ave  also  authority  to  discharge  these  writs,  and  it 

^^^n  becomes  the  duty  of  the  Keeper  to  release  the 

I^^^JSoner;   but  I  have  no  authority  to  look  into  the 

^^^Xcr  causes  of  imprisonment,  or  to  enquire  into  other 

unds  on  which  the  Defendant  has  relied. 


have  no  authority  whatever  to  enquire  whether 

*^^    Keeper  obeys  the  regulations  established  for  the 

S^'V'cniment  of  his  prison.    This  is  regulated  by  a  special 

'^^^  of  parliament,  under  which  the  Master  of  the  Eolls 

^^  no  authority.     I  may  commit  and  discharge,  but  I 

^^'^^^^xaot  give  directions  to  the  Keeper  as  to  the  mode  of 

^^'^^'ttiiig  the  prisoners  committed  to  his  custody.     I 

S  3  have 
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1848.  have  lio  authority  to  discharge  the  prifloner^  or  to  ooiki- 
mit  the  Keeper  for  any  such  matter^  aod  I  must  re- 
fuse the  motioD. 


jvl^k  CHANCELLOR  t;.  MORECRAFT. 

Jan.  13.  15, 

A  testator  HPHE  testator,  Jonathan  Hamston,  by  his  will,  de- 
devised  bis  re-  -**  vised  and  bequeathed  hb  real  and  personal  estate 
andpmonal  ^  ^  ^^^  ^^^^  Charles  and  Joseph,  and  to  the  Phuntiflb 
estate  to  A,  ThomcLS  Chancellor  and  Charles  Chesterton,  upon  certain 
tnisuin  trusts  for  sale;  and  (after  discharging  his  debts  and 

which  ;^*  was    njakimr  certain  other  payments)  in  trust  for  his  widow 

Denencially  in-  "  ,  . 

terested.    B.    and  seven  children*     He  appointed  the  same  four  per- 

ofuirii^     sons  executors,  and  they  proved  his  wilL 

and  died* 

biU  could  not  Charles,  the  son,  died  in  1843,  and  Joseph,  the  other 
be  main-  son,  died  in  1844.    Joseph  had  received  the  rents  from 

surviving  trus-  1^^^  ^  1844.  Joseph  left  Morecraft  and  Gregory  hia 
tee  against  the  executors.    Gregory  died  in  1846,  leaving  Mary  Gregory 

atives  of  ^.      and  John  Woolams  his  executors, 
alone,  to  re- 
cover the 
trust  fund  re-        This  bill  was  filed  by  Chancellor  and  Chestertm,  ther 

bu?&^e^^  surviving  executors  and  trustees  of  the  origima  testator^ 
bill  ought  to     agunst  Morecraft  and  the  executors  of  Gregory,  stating 

•  AAlr    (hf   I^Aa 

neral  adnuni-    ^^^^  ^^  debts  and  legacy  duty  of  the  original  testator 

stration  of  the  gtiU  remained  impaid;  that  Joseph  had,  in  his  hands  at 
testator  8  .         . 

estate.  his  death,  a  balance  of  rents  exceeding  his  share  of  the 

residue,  and  which  was  still  due  from  his  estate ;  that  his 
executors,  Morecraft  and  Gregory,  possessed  themselves 
of  sufficient  to  pay,  and  that  a  considerable  sum  was 
due  from  Gregory\^  estate  to  the  estate  of  Jo$eph.    The 

biU 
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bin  pmyed  an  aooount  o£  the  rents  of  the  property        I848« 
whioh  had  come  to  the  hands  of  Joseph,  and  that  the    ^^'^^'^^^ 

Tx   !•      1  ^     t  *     1     .  .    t         CHAWCBLliOa 

Defendants^  out  of  the  assets  of  their  testatorsi  might  v. 

pay  the  amount  Morbcbai^. 

The  Defendants  insisted  that  the  Plaintifis  were  not 
entitled  to  any  such  account  or  relief  as  the  bill  prayed, 
except  in  a  proper  suit  properly  constituted  for  admi- 
mstering  the  estate,  and  carrying  into  execution  the 
trusts  of  the  will  of  the  testator  Jonathan  Hamston. 

The  cause  now  came  on  for  hearing. 

Mr»  RoupeU  and  Mr.  Bird  for  the  Plaintifft,  con- 
tended, thai  this  lull  was  properly  framed,  seeking,  in 
effect,  to  bring  back  a  trust  fund  into  its  proper  cus- 
tody.  That  it  had  been  decided  in  the  case  of  Franco 
y.  Franco  (a),  recently  followed  in  May  y.  Selby(b)f 
ihat  a  trustee  may  file  a  bill  against  his  co-trustee  to 
i^cover  a  trust  fimd,  without  nuddng  the  cestuis  qu9 
trust  parties  to  the  suit ;  and  that  if  that  could  be  done, 
it  must  surely  follow,  that  a  surviving  trustee  nught 
jnaintain  a  suit,  for  the  same  purpose,  agiunst  the  execu- 
"tors  of  a  deceased  trustee. 

That  the  32d  Order  of  August  1841  (c)  uded  this 
^sase,  which  was  one  of  a  ^<  specific  claim  or  inquiry 
^whioih  could  be  separately  dealt  with,**  without  asking  the 
^gmeal  administration  of  the  estate.   Biggs  v.  Ptnn  {d). 

Mr.  T^rnner  and   Mr.  Rogers  for  Morecrafty  and 

^fr.  Endardey  and  Mr.  Babington  for  Gregory  and 

ffbdbofu  contended,  that  the  Pluntiflb  had  no  right  to 

*  i  caU 

(a)  3  Feg.  75.  (e)  Ord.  Can.  174. 

(b)  I  Yon.  4-  CotL  C.  C.  235.  (rf)  ifHare,  469. 
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1848.  call  for  the  partial  account  here  sought ;  for  if  any  pari 

J^^^^^^^  of  the  trust  funds  had  come  to  the  hands  of  the  De- 

«.  fendantSy  it  had  passed  to  them  bound  by  the  trusts  of 

MoBECKAFT.  ^jj^  ^jy^  ^^^  ^y^^^  j^  rendered  them  accountable  to  the 

parties  beneficially  interested  therein^  and  could  not  be 
dealt  with  in  their  absence* 

That  if  the  accounts  now  asked  were  taken,  that  is, 
an  account  between  two  accountable  parties,  the  result 
would  not  be  binding  on  those  absent,  and  a  second 
suit  might  be  maintained  by  them  for  the  same  purpose* 
Carmichael  v.  Carmichael  (a). 

That  here  the  Defendants  represented  one  of  the  re- 
siduary legatees,  and  he  being  entitled  to  retain  his  share, 
the  amount  of  what  was  due  from  him  could  not  be 
ascertained^  except  on  taking  a  general  account  of  the 
testator's  estate*  Lastly,  that  the  claim  made  by  this 
bill  was  not  for  a  dear  fund,  but  one  subject  to  various 
equities  and  deductions* 

Mn  Soupell,  in  reply* 

The  Master  of  the  Eolls  thought  that  the  present 
case  differed  from  Franco  v.  Franco;  for  here  the  De- 
fendant represented  one  of  the  parties  interested  in  the 
fund  sought  to  be  recovered.  .      > 

That  the  general  rule  was,  that  a  party  should  ac* 
count  in  such  a  manner  as  to  obtain  a  complete  and 
final  discharge*  Here  the  Defendants  said,  that  notwith- 
standing the  account  which  might  be  taken  in  the  pro* 
sent  suit,  they  might  be  called  on  to  account  agaiata 

the 

(a)  2  PM.  101* 
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the  parties  beneficially  entitled ;  and  it  did  not  appear        1848. 
iow  this  difficulty  was  to  be  got  over.  ^^^'*'^'^"^^ 

He  must,  therefore,  order  the  cause  to  stand  over,    «>«*c»^"' 
ith  liberty  to  the  Plaintiff  to  amend  the  bill  by  adding 
and  praying  a  general  account. 


RICE  V.  GORDON. 

HIS  case  is  fully  stated  in  the  judgment  delivered 
by  the  Court. 


1847. 

Jan.  26,  27, 
28,  29.  31. 

1848. 
Nw.  7. 

At  the  hear- 
ing, it  was  ob- 
jected, that 
the  matters 


Mr.  TumeTy  Mr.  LovondeSy  Mr.  Petersdorff  and  Mr.  contained  in 
bfe,  for  the  Plaintifis. 

Mr.  Chandkss,  for  J.  B,  Gordon  and  the  assignees. 


Mr.  Jamesy  for  S.  H.  Ayers* 

Mr.  Fleming^  for  Robert  Gordon  the  younger. 


mental  bill, 
ought  to  have 
been  brought 
forward  by 
amendment ; 
but  held»  that 
whatever 
weight  might 
have  been 
due  to  the 
objection,  if 
brought  for- 
Mr.  ward  at  a  pro- 
per time  and 
Sn  a  proper  manner,  it  could  be  of  no  avail  when  brought  forward  for  the  first  time 
^t  the  hearing. 

il.,  as  surety  to  a  firm,  signed  a  joint  and  severd  bill  of  exchange,  on  the  faith 

^hat  B.  would  join  as  co-surety.    B,  never  signed  it,  but  A.  was  afterwards  com- 

'pelled  to  pay  it,  by  proceedings  at  Inw  at  the  suit  of  an  indorsee.    One  of  the  firm 

<lied,  and  the  others  became  bvmkrupt.    Held,  first,  that  the  firm  were  not  entitled 

to  avail  themselves  of  the  bill,  and  were  liable  to  repay  the  amount  and  the  costs  of 

the  proceedings  both  at  law  and  equity  ;  secondly,  that  the  claim  was  of  such  a 

nature  as  not  to  be  proveuble  under  the  luinkruptry,  and,  therefore,  not  barred 

by  thie  certificate ;  and,  thirdly,  that  the  claim  of  A,  was  sufficient  to  support  a 

creditors*  suit  for  the  administration  of  the  estate  of  the  deceased  partner. 

8ale  by  an  administrator  to  his  brother  and  co-partner  set  aside,  it  appearing  to 
the  Court,  from  the  evidence,  that  the  sale  was  made  at  an  under  value  so  gross, 
that  it  ought  to.  be  deemed  fraudulent  and  void* 
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1848.  Mr.  B^hell  and  Mr.  Sidebottam^  for  Scamett. 

RlCB 

V.  Mr.  Bichner,  for  Mrs.  Clarke,  &c. 


GOBOOM. 


Mr.  Briffffs,  for  Mr.  JSbbetis. 

Mr.  2\fm^,  in  reply. 

Blackburn  y.  Staniland{a)y  Underhill  v.  Harwood  (b), 
Coope  V.  Twynam  (c),  Stirling  v.  Forrester  (d),  -Er 
/?arfe  ycwiye  (c),  JEr  /?arfe  JEyre  (^),  were,  amongst 
others,  referred  to. 


1848.  rpj^  Master  of  the  Eolls. 

Nov.  7.  ^ 

In  the  month  of  November  1840,  Robert  Gordon  the 
elder,  Robert  Gordon  the  younger  and  James  Brodie 
Gordon,  partners  in  trade,  and  claiming  to  be  creditors 
of  James  Gawen,  filed  an  affidavit  of  debt  in  bank- 
ruptcy against  him  for  the  sum  of  14,764/1  I5s.  8<f., 
and  also  brought  an  action  against  him  for  the  recovery 
'    of  the  like  sum. 

Gawen  was  desirous  to  make 'some  arrangements 
with  the  Gordons  for  time  or  for  compromise,  and  the 
Plaintiff  Rice  agreed  to  be  security  for  him,  to  the 
extent  of  2000/.,  on  certain  terms.  It  was  represented 
to  the  Plaintiff,  that  one  William  Crozier  would  be 
cosurety  with  him  for  that  sum.  The  Plaintiff  bdng 
content  with  that,  a  memorandum  of  agreement  was 
drawn  up,  dated  the  7th  of  December  1841,  in  which, 
after  reciting  the  affidavit  of  debt  and  the  commence* 

ment 

(a)  15  SSm.  6i.  (d)  3  Bligh  (O.  S.),  675. 

(b)  10  Vet.  209. ;  14  Vet.  28.  (e)  3  Vet.  4^  B.  31. 

(c)  Turn.  4*  Ruu.  426.  (g)  1  Pimps,  887. 
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ment  of  the  actioD»  it  was   further  ezpreseed    and        1848. 
stilted,  that   fVilUam  Bice  and    fFiUiam    Crozier  had 

« 

Implied  to  Robert  Gordon  Benior,  Robert  Gordon  junior 
and  Jamee  Brodie  Gordon^  to  enter  into  an  arrange 
ment  foe  settlement  of  the  debt,  and  to  refer  the  action, 
and  give  time  for  the  payment  of  any  balance  beyond 
the  20002.  thereinafter  mentioned,  upon  the  terms 
thereiii  referred  to;  and  that  the  said  William  Bice, 
WiUiam  Crozier  and  James  Gawen  acknowledged  that 
the  sum  of  20002.  was  then  due  and  owing  from  Gawen 
to  the  Gordons,  and  that  the  Gordons  had  consented 
to  enter  into  such  arrangement  and  to  refer  the  action, 
on  Bice  and  Crozier  agreeing  to  pay  them  2000/.,  on 
account  of  the  alleged  debt,  six  months  after  the  date 
of  the  agreement;  and  that  they  had  accordmgly,  on 
the  same  day,  given  to  the  Gordons  their  two  joint 
and  several  promissory  notes  for  1000/.  each,  payable 
six  months  after  the  date  of  the  agreement.  This 
memorandum  was  signed  by  Bice,  who  also  signed  the 
two  promissory  notes  therein  referred  to,  which  were 
jaq[>ectively  expressed  as  follows,  viz:  —  "London, 
JDecember  7th,  1840.  Six  months  after  date,  we  jointly 
and  severally  promise  to  pay  to  Messrs.  Gordon  and 
Skms  or  order.  One  thousand  pounds  for  value  received. 
lOOOi'* 

In  arranging  this  transaction  Mr.  Bose  acted  as  the 
solicitor  of  Gawen,  and  Mr.  Jordeson  of  the  Gordons ; 
and  from  the  form  and  effect  of  the  memorandum  and 
of  the  notes,  and  from  the  evidence  in  the  cause,  I  am 
of  opinion,  that  the  memorandum  and  notes  were 
respectively  signed  by  the  Plaintiff,  on  the  faith  that 
the  same  would  also  be  signed  by  Crozier,  and  that 
the  Gordons  who  were  seeking  the  benefit  of  this 
intended  security,  were  not  entitled  to  avail  themselves 
of  ity  unless  Crozier  came  into  it. 

The 
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1848.  The  notes  being  in  the  hands  o(  Jordeson^  he  gave 

them  to  Rose  to  get  signed  by  Crozier ;  but  they  after- 
wards] got  into  the  hands  of  the  Gordons,  and  Crozier 
never  signed  them,  or  became  liable  upon  them.  Never- 
theless, and  as  I  think  in  fraud  of  the  agreement  with 
Biccy  on  the  19th  of  December  1840,  one  of  the  notes 
was  indorsed  to  Scamett,  (one  of  the  Defendants)^  and 
the  other  was  on  the  22nd  of  January  1841,  indorsed 
to  Briant,  who  afterwards  transferred  it  to  the  De- 
fendant Ayers.  Bice  having  heard  that  the  notes  had 
not  been  signed  by  Crozier,  made  enquiries  on  the  sub- 
ject from  the  Gordtms,  who  refused  to  say  more  than 
that  the  notes  were  negotiated ;  whereupon  the  original 
bill  in  this  cause  was  filed  on  the  14th  of  May  1841* 
Notice  of  motion  for  an  injunction  was  served,  but  the 
motion,  from  time  to  time,  stood  over  on  undertakings. 

The  notes  having  become  due,  were  presented  for 
payment  by  Scamett  and  Briant  respectively,  and 
Scarnett  delivered  a  declaration  in  an  action  which  he 
had  commenced  against  Bice  on  one  of  the  notes.  The 
Plaintiff  put  in  his  pleas  on  the  28th  of  December,  but 
before  the  action  was  tried,  the  Plaintiff  filed  his  sup- 
plemental bill  agtunst  Scamett,  and  to  this  bill  Ayerg 
was  afterwards  made  a  party  by  amendment.  No 
injunction  was  obtained  to  restrain  the  proceedings  in 
Scametfs  action,  and  on  the  trial,  he  obtained  a  verdict 
and  judgment  for  1191/.  \6s.,  which  the  Plaintiff  iZtce 
was,  in  January  1843,  compelled  to  pay.  Au  objec- 
tion was  made  to  the  form  of  this  supplemental  biU^  on 
the  ground  that  the  matters  which  it  contained  ought 
to  have  been  brought  forward  by  amendment;  but 
whatever  weight  might  have  been  due  to  the  objection^ 
if  brought  forward  at  a  proper  time  and  in  a  proper 
manner,  I  am  of  opinion  that  it  can  be  of  no  avail, 
when  brought  forward,  for  the  first  time,  at  the  hearing. 

It 
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It  appears,  as  I  have  mentionedj  that  one  of  the  1848. 
notes  was  indorsed  by  the  Gordons^  and  delivered  to 
Scamett  on  the  19th  o{  December  1840;  the  other  note, 
after  some  prior  dealing  with  it,  was  delivered  to  Ayers 
on  the  2nd  o{  February  1842,  and  Ayers  has  admitted, 
that  he  has  no  claim  upon  it  against  the  Plaintiff,  if  the 
Plaintiff  was  not  justly  liable  upon  it  to  the  Gordons, 
which  I  think  he  was  not.  The  question,  however,  re- 
mains as  to  the  note  delivered  to  Scamett,  who,  under 
circumstances  of  the  most  suspicious  character,  insists 
on  his  just  right  to  the  note,  and  has  denied  all  know- 
ledge of  the  circumstances  under  which  it  was  obtained 
from  the  Plaintiff  Rice.  I  was  in  hopes,  that  from  a 
careful  examination  of  the  pleadings  and  evidence,  I 
might  have  been  able  to  come  to  a  satbfactory  conclusion 
upon  the  question,  whether  Scamett  was  or  was  not  the 
bond  fide  holder  of  the  note ;  but  the  circumstances  are 
very  complicated,  and,  though  affording  strong  reason  to 
think  that  Scamett  must  have  known  more  about  the 
note  than  he  admits,  are  yet  insufficient  to  enable  me 
to  decide,  whether  he  became  and  was  the  bond  fide 
holder  of  the  note  on  the  19th  December  1840,  when  it 
was  delivered  to  him,  and  I  regret  to  say,  that  the 
determination  of  that  question  must  become  the  sub- 
ject of  a  further  proceeding. 

The  Plaintiff  having  been  compelled  to  pay  Scametfs 
note,  in  consequence  of  the  three  Gordons  having  used 
it  improperly,  claimed  to  recover  the  amount  from  the 
firm.  The  elder  Gordon  died  in  1843,  having  made  a 
will  and  codicil :  but  the  trustees  and  executors  named  in 
the  will  disclaimed  and  renounced.  Any  real  estate  to 
which  he  might  have  died  entitled,  descended  to  Robert 
Gordon  the  younger,  subject  to  the  trusts  of  the  will. 
James  Brodie  Gordon  obtained  letters  of  administration 
of  his  personal  estate  with  the  will  annexed  to  be 

granted 
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1848.        granted  to  him.     Tbe  eons  and  daughters  of  the  testator 
^'^^'^^^    ^^ro  the  persons  beneficially  interested  in  the  estatOf 
9.  sabject  to  the  payment  of  the  debts. 

OORDON. 

Under  these  circumstances,  the  Plaintiff,  for  himself 
and  other  creditors,  filed  a  bill  for  payment  of  the  debts 
of  the  testator,  (including  the  1191/.  I5s.)  out  of  luB 
assets ;  and,  it  being  alleged  that  certain  leasehold  parts 
of  the  assets  had  been  jfraudulently  disposed  of  by  JameM 
Brodie  Chrdouy  relief  in  that  respect  was  prayed. 

I  am  of  opinion  that  the  Plaintiff  had  a  just  ckum 
against  the  assets  of  Robert  Gordon  the  elder  (as  one  of 
the  firm  of  Robert  Gordon  and  Co.),  for  the  payment  of 
the  sum  of  1191^  16s.,  and  had,  as  a  creditor,  a  r^t 
to  an  account  of  the  assets  and  to  have  them  duly  ad* 
ministered ;  and  as  to  the  allied  fraudulent  dispoulion 
of  the  assets,  the  facts,  so  far  as  it  seems  necessary  to 
notice  them  at  present,  are,  that,  among  other  leaseholds 
to  which  the  testator  was  entitled,  were  five  houses,  one 
of  which  was  occupied  by  himself,  and  the  other  four 
were  let  to  occupying  tenants.  In  January  1844,  pend* 
ing  the  suit  for  the  administration  of  the  assets,  Jame$ 
Brodie  Gordon,  as  administrator,  sold  the  houses  to  his 
brother  and  copartner  Robert  Gordon,  who  mortgaged 
them  to  the  Defendant  Ebbetts  for  a  debt  of  his  own. 
It  appears  to  me  from  the  evidence,  that  the  salo  was 
made  at  an  under  value  so  gross,  that  it  ought  to  be 
deemed  fraudulent  and  void,  and  the  mortgage  beii^ 
taken  by  Ebbetts  after  the  institution  of  the  suit,  I 
think  that  he  is  not  entitled  to  the  ben^t  of  his  mort- 
gage as  against  the  creditors  of  the  testator. 

On  the  25th  February  1845,  the  two  6rardoi»  became 
bankrupt,  and  it  became  necessary  to  file  a  supplemental 
bill  against  their  assignees.     The  Plaintifis  (now  re-^ 

presenting 


Declare  that  the  Defendants  Robert  Gtfrdan  and 
^^^ames  Brodie  Gordon,  and  the  estate  of  Robert  Crordon 
"tihe  elder^  are  liable  to  refund  to  the  Plaintiffs^  as  re- 
^EM-esentatiVes  of  Rice,  the  sum  of  1191f.  15«.  paid  by 
-^ice  to  Scamett,  together  with  Rice^a  costs  of  the  action^ 
suid  decree  payment  by  the  Gordons. 

Direct  an  issue  to  try^  whether^  on  the  19th  Decern' 
&er  1840,  Scamett  became  and  was  bond  fide  holder  of 
^tiie  note  then  delivered  to  him  by  the  Gordons,  and 
X'eserve  the  question  whether  he  is  liable  to  refund  till 
softer  the  trial  of  the  issue. 

Take  such  accounts  of  the  partnership  of  K  Gordon 
md  Sons,  as  are  necessary  to  shew  what  balance  was 
due  to  or  from  the  partnership  from  or  to  the  said  Robert 
Crordon  the  elder  at  the  time  of  his  death. 

Enquire  what  (if  any)  real  estate  the  said  Robert 
Gordon  the  elder  was  entitled  to  or  possessed  of  at  the 
time  of  his  death* 

Take 
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presenling  Bice  who  is  dead)  have  not  tendered  any  1848* 
proof  in  the  bankruptcy  against  the  estates  of  the  bank- 
rupts, but  they  allege,  that  having  regard  to  tlie 
nature  of  the  debt,  they  could  not  prove  it,  and 
they  daim  relief  against  the  bankrupts  as  if  they  had 
not  obtained  their  certificates.  This  claim  is  reristed 
by  the  bankrupts ;  but  I  incline  to  think,  that  the  debt 
which  ought  to  be  now  established  was  not  proveable 
under  the  commission,  and  that  the  certificate  is  not  a 
bar  to  the  claim  against  the  bankrupts. 

'  Brianfs  note  must  either  be  delivered  up  to  be  can- 
celled, or  if  Ayers  prefers  it,  it  must  be  brought  in, 
to  have  the  name  of  Rice  erased,  and  the  same  must  be 
accordingly. 
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1848.  Take  on  account  of  the  perBonai  estate  of  Robert 

^^^f^  Gordon  the  elder  at  the  time  of  hia  death  posaessed  by 

«.  James  Brodie  Gordon^  and  of  the  testator's  funeral  and 

Gordon,  testamentary  expenses  and  debts. 

Declare  tliat  the  sale  of  the  five  leasehold  houses  by 
James  Brodie  Gordon  to  Robert  Gordon  was  fraudulent 
and  void  against  creditors. 

Declare  that  the  mortgage  thereof  made  by  Robert 
Gordon  to  Ebbetts  is  void  as  against  the  Pluntiifs  and 
the  other  creditors  of  the  said  Robert  Gordon  the  elder. 

And  decree  a  sale  of  those  leaseholds,  and  the  other 
leaseholds  of  the  testator. 

The  Plaintiffi  to  have  their  costs  of  the  suit  against 
the  Gordons  and  the  estate  of  Robert  Gordon  deceased. 

[Ebbetts  liable  to  pay  such  costs  as  have  been  oc- 
casioned by  his  mortgage.] 

No  costs  are  asked  by  the  Plaintiffs  against  the  af 
signees  or  Ayers. 

Continue  order  for  Receiver,  and  order  of  D^xm 
1846  as  to  partnerslup  assets. 
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1848. 


KIRKMAN  V.  BOOTH.  j^^^.  22. 

AT  the  date  of  his  will^  the  testator^  Joseph  Kirhr  It  is  a  rule 
.  J         ,      .  ,  .  .  without  ex-  * 

man,  earned  on  business  as  a  brewer,  m  partner-  ception,  that 

ehip  with  two  other  persons,  on  leasehold  premises  in  to  authorise 

-St  Giles%  of  which  eighty-six  years  were  unexpired,      cany  on  a 

trade,  with  the 
XX  1     ,.       .  ,   property  of  a 

He  made  his  will  dated  in  1802,  whereby  he  devised  testator  held 
^  freehold  at  Berkhampstead  to  his  wife  for  life ;  and  he  ^^Si^ 
gave  all  his  freeholds,  copyholds,  and  leaseholds,  unto  ought  to  be 
Joseph  Kirkmatiy  Thomas  Owen,  William  Ashling  and  tinct  and  posi- 
^ohn  Robins,  and  their  heirs  &c  on  the  trusts  after  tive  authority 
^nentioned,  and  he  then  proceeded  as  follows: — '^I  given  by  the 

cive  and  bequeath  all  shares  and  promissory  notes  in  ^^  *^®'^»  ^^ 
^^  ...  that  purpose. 

^nd  from  the  Grand  Junction  Canal  Navigation,  of      A  brewer, 
-which  I  shall  be  possessed  at  my  death,  and  all  the  on^^^;Iji,„ 
shares,  estate  and  interest,  which  I  have,  of  and  in  the  leasehold  pre- 
Irade  or  business  of  a  brewer,  which  I  now  carry  on  in  his'fre^lds 
;j>artner8hip  with  John  Bittlesden  and  James  Williamson,  leaseholds, 

«uid  any  books,  pictures,  plate,  linen,  china,  household  brewery, 

goods  nionies  and 

personal  estate 
'Co  trustees,  upon  trust,  after  raising  an  annuity  and  portions,  **  to  pay  to  or  permit 
^nd  suffer,  or  well  and  sufficiently  to  authorise  and  empower  tiis  son  and  his 
assigns  to  receive  and  take  the  interest,  dividends,  and  annual  income  for  life." 
The  Court,  though  of  opinion,  upon  the  context,  that,  if  there  had  been  no  question 
ss  to  the  trade,  the  son  would  have  been  entitled  to  enjoy  the  leasehold  property 
^or  life  in  specie,  yet,  thinking  that  there  was  not  sufficient  to  authorise  the  camring 
^n  of  the  trade,  held,  that  the  testator^s  property  ought  to  have  been  converted  on 
the  testator's  death. 

An  executor  and  trustee,  who  acted  as  auctioneer  in  the  sale  of  the  trust  pro- 
perty, held  not  entitled  to  charge  commission. 

A  suit  was  instituted  after  a  2;reat  lapse  of  time,  and  after  the  death  of  all  the  trus- 
tees of  a  will,  to  make  the  estates  of  such  trustees  liable  for  breaches  of  trust  in  the 
xidministration.  Their  representatives  being  personally  ignorant  of  the  matters,  the 
Court  refused  to  declare  the  liability  in  the  first  instance,  but  directed  enquiries. 

Authority  given  to  the  Master  to  report  specially,  if,  from  lapse  of  time,  the  death 
of  parties,  the  loss  of  evidence  or  other  circumstances,  he  should  find  himself  unable 
to  proceed. 
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goods  and  household  furniture   of  every  kind,  which 
shall  be  in  and  about  both  my  dwelling  houses,  the 
V.  usual  places  of  my  residence  in  town  and  country  at  the 

Booth.  ^j^^^^  ^^  ^^  decease,  and  also  all  my  stocks,  monies, 
securities  for  money,  and  all  other  my  personal  estate 
not  hereinbefore  disposed  of  (subject  to  and  charged 
with  the  payment  of  my  debts,  funeral  expenses,  and 
the  legacies  hereinbefore  by  me  given),  unto  and  to 
the  use  of  my  said  son  Joseph  Kirkman^  and  the  said 
Thomas  Owen^  ffWiam  Ashling  and  John  RobinSy  their 
heirs,  executors,  administrators  and  assigns,  respectivdy, 
for  all  such  estates,  term,  and  interest  as  I  shall  have 
therein  respectively  at  my  decease,  and  according  to 
the  several  tenures  and  qualities  of  such  estates  and 
property  respectively,  upon  the  trusts  hereinafter  men- 
tioned ; "  that  is  to  say,  upon  trust  to  allow  his  wife  ta 
enjoy,  during  her  life,  the  books  &c.,  and  household 
furniture,  and  of  which  he  directed  an  inventory  to  be 
made  by  his  trustees. 

And  he  declared,  that  his  trustees  should  stand  seised 
&c.  of  his'estate  at  Berhhampstead,  and  the  said  books, 
household  furniture  &c  (subject  to  the  life  interest  of 
his  wife  therein),  and  all  other  his  said  freehold  and 
copyhold  and  leasehold  estates,  shares,  and  notes  in  the 
Grand  Junction  Canal  Navigation,  and  personal  estate 
whatsoever  thereinbefore  devised  and  bequeathed  to 
them,  upon  trust,  by  and  out  of  the  rents  and  annual 
income  of  his  said  freehold,  copyhold,  and  leasehold 
estate,  or  by  mortgage  and  sale  thereof,  or  by  and  out 
of  the  annual  produce  of  his  said  personal  estate,  or  by 
sale  or  other  disposition  thereof,  to  raise  8000/.  for  his 
younger  children.  And,  subject  thereto,  he  directed  his 
trustees  to  stand  seised  and  be  possessed  of  his  real  and 
residuary  personal  estate,  upon  trust,  by  and  out  of  the 
rents,  issues,  and  annual  produce  thereof,  or  by  mort- 
gage, sale,  or  other  disposition  thereof,  to  raise  an 
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unnuity  of  365/.  for  his  wife  for  life.     And,  subject  aa        1848. 
aforesaid,  he  declared,  that  his  trustees  should  stand     ^^^^^"^ 
seised  and  possessed  of  his  real  and  residuary  personal       _  v. 
estate,  "  in  trust  to  pay  to,  or  permit  and  suffer,  or 
'well   and  sufficiently  to   authorize  and  empower  his 
^eon,  Joseph  Kirkmatiy  and  his  assigns,  to  receive  and 
take  the  interest,  dividends  and  annual  produce,  and 
the  rents,  issues  and  annual  income  of  the  same  real 
sind  personid  estate,  for  and  during  the  term  of  his 
natural  life,"  and,  from  and  after  his  decease,  in  trust 
:for  his  children  as  he  should  appoint ;  and  in  defaidt  of 
Appointment,  as  to  his  freehold,  or  copyhold,  and  lease- 
3iold  messuages,  lands,  tenements,  and  hereditaments, 
«md  his  monies,  stocks,  funds,  securities,  and  residuary 
]>ersonaI  estate  whatsoever,  in  trust  for  the  children  of 
Ilia  son  equally. 

m 

The  testator  provided,  that,  in  case  his  son  Joseph 
zKirkman,  or  his  assigns,  should  punctually  pay  the 
said  sum  of  8000/.,  as  portions  for  his  younger 
^^ildren,  and  also  the  annuity  of  365/.  to  his  dear 
^^fe  for  her  life,  and,  until  default  should  be  made 
Sn  some  of  the  same  payments,  the  trustees  for  the 
^ftime  being  of  his  will  should,  from  time  to  time  and 
^t  all  times,  permit  and  suifer,  or  allow  his  son  Joseph 
JCirkman  and  his  assigns,  during  his  life,  to  receive  and 
'^ake  the  rents,  issues,  and  annual  pr(>duce  and  income 
of  his  said  real  and  personal  estate,  and  of  every  part 
"thereof  (subject  as  thereinbefore  mentioned),  to  and 
:fbr  his  and  their  own  absolute  use  and  benefit,  without 
mnj  hinderance,  interruption,  or  disturbance  whatsoever. 
^And  he  directed  interest  at  the  rate  of  3/.  per  cent«  to 
\fe  paid  on  the  8000/.  by  his  son  Joseph  Kirkmarif  of 
liis  assigns  during  his  life,  and  after  his  death,  by  the 
jierson  or  persons  entitled  to  the  fund  subjected  to  the 
^payment  thereof,  and  which,  in  default  in  the  regular 
:i^yiDent  thereof  sbould  be  raised  and  paid  by  the 
?    .  T  2  trustees 
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trustees  out  of  the  rents^  issues,  and  annual  produce 
of  his  real  and  personal  estate,  or  by  mortgage,  sale, 
or  other  disposition.  And  he  directed  his  trustees  to 
endeavour  to  renew  his  leaseholds,  and  he  charged  his 
real  and  personal  estate  with  the  costs  thereof.  The 
testator  appointed  his  wife,  and  his  four  trustees,  ex- 
ecutrix and  executors  of  his  will. 


The  testator  afterwards  purchased  the  share  of  his 
partners  in  the  brewery,  and  carried  it  on  with  his  son 
Joseph  Ktrkmaru  He  died  in  1803,  and  his  will  was 
proved  by  the  executors  and  executrix.  On  the  tes- 
tator's death,  his  son  Joseph  Kirkman  was  permitted,  by 
the  other  executors  and  trustees,  to  take  possession  of 
the  brewery,  plant,  &c.,  and  he  carried  on  the  business 
until  1816,  when  he  became  bankrupt,  and  his  as- 
signees took  possession  of  the  brewery.  Robins,  who 
was  an  auctioneer,  had  acted  as  such  and  charged 
various  sums  for  his  commission  on  the  sale  of  portions 
of  the  testator's  property. 

Owen  died  in  1816,  the  widow  in  1824,  Ashlin  in 
1826,  Robins  and  Joseph  Kirkman,  the  son,  in  1831. 
The  estate  of  Robins  was,  after  his  death,  administered 
and  distributed  by  this  Court. 

The  Plaintiffs,  the  children  of  Joseph  Kirkman^  the 
son,  were  infants  at  the  death  of  their  father,  in  1831 ; 
but,  having  attained  twenty-one,  they,  in  1846,  insti- 
tuted this  suit  against  the  legal  personal  representatives 
of  the  testator's  trustees  and  executors,  and  against  the 
assignees  of  the  son,  seeking  to  make  the  estates  of  such 
trustees  liable  for  various  breaches  of  trust  and  wilftil 
default  in  respect  of  the  administration  of  the  testator^s 
estate,  and  the  performance  of  the  trusts  of  his  wilL 
The  Plaintiffs  insisted,  that  the  son,  the  tenant  for  life, 
was  not  entitled  to  enjoy  the  properly  in  wpode,  bat  that 

the 
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the  brewery  &c.  ought  to  have  been  converted  on  the        1848. 
testator's  death,  and  invested  in  the  funds :  that   the     ^f^^^^"^ 
trustees  had,  contrary  to  their  duty,  permitted  the  son  v. 

to  cany  on  the  business,  whereby  a  considerable  loss  Booth, 
had  occurred,  for  which  they  were  responsible.  The 
Plaintiffs  also  complained  that  no  inventory  had  been 
taken,  as  directed ;  that  Robins  had  charged  sums  for 
commission,  which,  as  trustee,  he  was  not  entitled  to 
do;  that  certain  canal  shares  had  not  been  realised  in 
proper  time;  that  the  trustees  had  improperly  mort- 
gaged the  brewery,  and  released  the  equity  of  re- 
demption, and  had  unnecessarily  made  sale  of  parts 
of  the  real  estate,  and  had  converted  a  debt  of  2990/. 
sterling  into  one  of  5000/.  consols. 

The  bill  prayed  the  administration  of  the  estate,  that 
the  accounts  might  be  taken,  and  that  the  estates  of 
the  trustees  might  be  charged  with  the  losses  occa- 
doned  by  their  wilful  neglect  and  default. 

The  Defendants,  the  representatives  of  the  deceased 
trustees,  were  personally  unacquainted  with  these  mat- 
ters ;  but  it  appeared  that  bills  had  formerly  been  filed 
by  the  younger  children  of  the  testator,  for  the  re- 
covery of  their  shares  of  the  8000/.,  which  had  been  com- 
promised ;  and  that,  in  answer  to  such  bills,  the  execu- 
tors had  stated  that  the  testator^s  estate  was  insufficient. 

Mr.  Turner  and  Mr.  John  Baily  contended,  tliat  the 
testator's  property  ought  to  have  been  converted, 
Milh  V.  Mills  (a),  and  that  the  executors,  who,  by 
proving  the  will,  had  accepted  the  trusts,  Mucklow  v. 
fuller  (b)f  were  liable  for  their  neglect  and  default. 
They  asked  declarations  to  that  effect,  and  also  as  to  the 
fieveral  alleged  breaches  of  duty  and  for  special  enquiries. 

Mr. 

(a)  7Sim  oju,  501.  (6)  Jacob,  198. 
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Mr.  Mkkletkwaity  in  the  same  Interest. 

Mr.  Stinton,  for  the  -widow  of  the  tenant  for  life. 

Mr.  Roupell  and  Mr.  F.  Baylet/y  for  the  representatives 
of  the  trustees.  As  to  the  executors  of  Robins^  no  decree 
can  be  made  against  them.  The  estate  of  their  tes- 
tator has  been  administered  by  the  Court,  and  they  are 
relieved  from  all  responsibility ;  Knatchbull  v.  Fearn^ 
head,  {a)  The  Plaintiffs'  remedy,  if  any,  is  against  the 
legatees,  and  they  are  not  parties  to  this  suit.  The 
bill  ought,  therefore^  to  be  dismissed  against  the  execu« 
tors  of  Robins. 


With  respect  to  the  rest.  The  testator  authorised' 
his  trustees  to  permit  his  son  to  receive  the  rents  and 
income  of  his  property.  The  son,  by  the  terms  of  the 
will,  was  entitled  to  enjoy  the  brewery  and  plant  in 
specie;  Pickering  y,  Pickering {b)y  Collins  y.  Collins (^c); 
and,  in  that  respect,  there  was  no  breach  of  trust.  At 
all  events,  the  will  is  so  expressed,  that  the  Court  will 
not  hold  trustees,  who  have  acted  bond  Jide,  liable  in 
a  case  of  great  doubt  and  diflSculty. 

After  so  much  delay  and  acquiescence,  the  Court 
ought  not  to  make  any  special  declaration,  or  direct 
any  special  enquiries  against  the  Defendants  who  are 
not  personally  cognizant  of  the  matters. 


Mr.  Turner^  in  reply. 

TTie  Master  of  the  Eolls. 

In  this  case  there  is  very  great  difficulty  and  con- 
siderable  hardship  on  both  sides.     This  bill  seeks  an 

accoont 

(a)  3  Mt/L  4-  CV.  122.  (c)  2  M^L  ^  K.  703. 

\h)  2  Beavan,  31.  and  4  MyL  4* 
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account  of  the  estate  of  a  testator  who  died  forty-two  1848. 
years  before  the  filing  of  the  bill,  a  large  part  of 
which  estate  consisted  of  stock  in  trade.  Of  hia  exe^ 
cutors  and  trustees,  Owen  survived  him  thirteen  years^ 
the  widow  twenty-one  years,  Ashlin  twenty-four  years, 
Jtobins  twenty-eight  years,  and  his  eldest  son,  who 
was  the  surviving  executor,  twenty-eight  years:  he 
died  in  the  month  of  June  1831.  So  that  many  years 
liave  elapsed  since  the  last  person  who  had  any  per- 
fional  knowledge  of  these  matters  died.  One  can^ 
therefore,  easily  judge,  how  little  likelihood  there  now 
is,  of  obtuning  sufficient  information  to  enable  the 
Court  to  adjudicate,  with  any  confidence  that  justice  is 
ireally  done ;  and  nothing  can  be  more  deplorable  than 
for  a  Court  to  attempt  to  adjudicate,  when,  after  the 
lest  has  been  done,  the  facts  must  be  very  imperfectljr 
Ascertained. 

The  construction  of  this  testator's  will,  having  re^ 
^ard  to  the  situation  in  which  his  property  was  placed, 
Ss  attended  with  no  little  obscurity :  I  think  that  the 
^^ords  of  the  will  are  such,  that,  if  there  had  been  no 
question  as  to  the  trade,  the  son  would  have  been  enti- 
ced to  enjoy  the  leasehold  property  for  his  life,  in  the 
^x>ndition  in  which  it  was  found  at  the  testator's  death, 
mnd,  consequently,  I  could   not  have   declared,   that 
'the  trustees  and  executors  ought,  within  a  year  aftfer 
"the  testator's  death,  to  have  converted  that  leasehold 
:3nto  money.    Besides,  it  is  not  at  all  unlikely,  under  the 
^circumstances  that  have  been  stated,  that  the  testator 
liimself  contemplated  the  carrying  on  of  the  trade  by 
Ilia  son ;  but,  notwithstanding  this,  I  am  of  opinion,  that 
the  words  of  this  will  do  not  distinctly  authorise  it. 
The  circumstance  that    the  will  contains   no  specific 
direction  for  a  sale,  and  that  the  testator  appears  to 
have  taken  the  son  into  partnership  Mrith  him,  ^nd  to 
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have  carried  on  the  business  in  their  joint  names,  givei 
rise  to  a  conjecture,  but  nothing  more,  that  the  teatatoi 
contemplated  the  business  being  carried  on.  This  Court 
however,  cannot  act  on  a  bare  conjecture ;  and  I  thinl 
it  is,  and  it  has  been  admitted  to  be,  a  rule  withoui 
exception,  that,  to  authorise  executors  to  carry  on  i 
trade,  or  to  permit  it  to  be  carried  on  with  the  propertj 
of  a  testator  held  by  them  in  trust,  there  ought  to  b< 
the  most  distinct  and  positive  authority  and  direotiox 
given  by  the  will  itself  for  that  purpose.  Such  is  noi 
the  case  here. 


It  appears  that  the  executors  (other  than  the  son^ 
did  not  actively  interfere  in  the  trusts,  for  some  time  ai 
least,  after  the  death  of  the  testator.  According  U 
their  own  statement,  they  permitted  the  son,  then  i 
young  man,  to  possess  the  whole  of  the  capital  anc 
stock  in  trade  of  the  testator,  and  to  use  it  and  a  per 
tion  of  bis  estate  in  canying  on  that  trade,  thereb] 
subjecting  the  whole  of  it  to  all  the  risks  of  trade 
This  ultimately  ended  in  a  bankruptcy,  by  which  tha 
which  had  been  the  property  of  the  testator  becaixM 
vested  in  the  assignees.  I  do  not  mean  to  cast  an] 
imputation  on  those  gentlemen ;  for  considering  th< 
words  of  this  will,  they  may  have  been  advised,  as  hm 
been  suggested,  that  they  might  safely  permit  tha 
to  be  done:  they  may  have  been  advised  that  i 
was  doubtful,  whether,  by  the  terms  of  the  will,  i 
might  be  done  or  not,  and  that  the  only  mode  b] 
which  they  could  relieve  themselves  from  risk  was 
to  get  the  direction  of  a  Court  of  Equity.  They  ma^ 
have  been  induced  to  undertake  risks  to  which  trustee 
ought  never  to  be  exposed ;  and,  considering  the  doubt  oi 
the  question,  and  the  expense  which  would  be  incurrec 
in  getting  the  opinion  of  the  Court,  they  may  hay< 
eaic(>  '^we  would  rather  run  the  risk  than  put  thi 
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estate  to  radi  expense.''  That  would  have  been  very  com*       1 848. 
pisnonate  and  considerate  on  their  part;  but  if  that  were 
really  the  case,  they  cannot  now  say,  either  that  they 
are  not  now  subject  to,  or  that  they  ought  to  be  excused 
from,  the  risk  thus  voluntarily  undertaken  by  them. 

Part  of  the  testator's  property  was  engaged  in  trade, 
and  part  was  not.    I  am  of  opinion,  that,  notwithstand<- 
log  the  great  length  of  time  which   has  elapsed,  the 
Flaintiffii  are  entitled  to  have  this  matter  investigated 
as  fully  as  it  can  be ;  but  I  think  ako,  that,  consider- 
ing that  the  executors  are  all  dead,  and  there  is  now 
no  person  living  who  can  personally  give  an  account  of 
^  matters,  the  Defendants  (who  are  strangers)  very 
reasonably  resist  a  declaration  being  made  against  them 
^  this  time,  and  desire  to  have  an  opportunity  (though 
^  cannot  foresee  whence  the  means  are  to  be  derived) 
^  giving  every  possible  explanation  which  further  en* 
)aiiy  may  afford. 

I  think  the  Plidntiffs  are  entitled  to  have  an  account 
■^^  enquiry  as  to  all  the  property  of  which  the  testator 
^u^  possessed  at  his  death :  what  has  been  done  with 
^  the  drcumstances  in  which  it  was  placed,  and  what 
™^  executors  did  for  the  purpose  of  recovering  or  re- 
^^^iving  any  property,  which,  without  their  wilful  default, 
^^  might  have  received.  I  think  the  Plaintiffs  are  en- 
**^ed  to  have  an  enquiry  to  that  extent. 

^Ith  respect  to  all  the  other  matters  they  are 
^  much  disputed.  The. Plaintiffs  are  entitled  to  an 
^^Uiry  about  the  converted  debt,  the  inventory,  and 
7^  On;  and  in  all  these  things  the  Master  ought  to  hav^ 
^^rty  to  state  special  circumstances,  in  order,  as  far 
^  Vae  can,  to  elicit  the  facts  of  the  case,  and  enable  the 
^^^tirt  hereafter  to  come  to  some  satisfactory  conclusion. 

I  think 
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I  think  there  ought  to  be  in  this,  as  there  has  been  i 
other  like  cases,  a  direction,  that  if  the  Master  caano 
by  reason  of  the  lapse  of  time,  the  deaths  of  the  partie 
or  the  loss  of  evidence  or  other  circumstances,  satt 
factorily  make  the  enquiries,  he  should  be  empoweit 
to  state  specially  the  circumstances  which  create  tl 
difficulty,  in  order  that  they  may  hereafter  be  brougl 
under  the  consideration  of  the  Court. 


I  cannot  dismiss  the  legal  personal  representatives 
Robins  while  any  enquiries  are  going  on.  I  cami( 
make  any  order  against  those  who  have  administerc 
his  estate  under  the  direction  of  the  Court,  but  the 
must  remain  before  the  Court.  I  don't  say  what  ms 
be  done  as  against  the  possessors  of  his  estate,  and 
carefully  avoid  giving  any  direction  on  the  point. 


Abstract  of  Decree.  , 

Declaration  that  the  residuary  personal  estate,  exclusive  of  tl 
part  bequeathed  to  the  widow  for  life,  ought  within  one  year  fro 
the  testator's  death  to  have  been  converted,  &c. 

Declaration  that  Robins  was  not  entitled  to  charge  cooimis»on. 

Take  the  usual  accounts. 

Enquiry  as  to  what  sales  and  mortgages  had  been  made  of  tl 
freehold  and  copyhold  and  leaseholds,  and  as  to  the  release  of  tl 
equity  of  redemption. 

Enquiry  as  to  the  value  of  the  plant,  &c.,  at  the  testator's  deal 
and  what  has  become  thereof,  and  as  to  the  profits. 

Enquiry  as  to  the  condition  of  the  brewery  premises^  ai 
whether,  after  the  bankruptcy  of  the  son,  they  could  have  been  1 
or  disposed  of ;  and  if  any  loss  had  been  sustained  by  their  n* 
having  been  let  or  disposed  of 

Enquiry  as  to  the  converted  debt* 

Enquiry  as  to  the  value  of  the  furniture,  &c.,  at  the  death  of  tl 
widow,  and  what  had  become  thereof,  and  whether  any  inventoi 
had  been  made. 

Enquiry  whether  the  trustees,  with  due  diligence  and  withoi 
their  wilful  default,  might  have  possessed  themselves  of  the  proper 
and  effects  of  the  testator,  or  any  and  what  parts  thereof,  aod  tl 
profits  made  by  carrying  on  the  trade. 

Enquii 
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Enquiry  as  to  the  compromises  in  respect  of  the  8000/.  legacy. 

**  And  if  the  Master  should  find  that  he  is  unable  to  take,  or 
should  find  difficulty  in  taking,  any  of  the  accounts  aforesaid,  or 
making  any  of  the  enquiries  hereinbefore  directed,  by  reason  of 
lapse  of  time,  the  death  of  parties,  or  the  loss  of  evidence  and 
documents,  or  other  circumstances,  he  is  to  state  such  circumstances 
to  the  Court." 

Liberty  to  state  special  circumstances. 

Resenration  of  further  directions  and  costs. 

Reg.  Lib.  1848,  A.  fo.  1563. 
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Company. 

The  GAS  LIGHT  and  COKE  Company  v. 

SYMONDS. 


yov.  7, 8. 


^TN  1812,  the  Plaintiff  Symonds  entered  into  the  ser-  Under  spc- 
-J-  vice  of  the  Gas  Light  and  Coke  Company,  and  in  SiS,Tl 
1814,   he  became  superintendant  of  the   Peter  Street  counts  be- 
Station.      His  duties,  amongst  others,  were  to  pay  the  and^ervant^*^ 
^^¥ages  of  the  workmen,  to  make  minor  disbursements,  tradesmen  and 
^Cx)  sell  the  coke,  &c.,  to  make  weekly  returns  of  his  banker  and 
:^:^ceipt8  and  payments,  and   pay   the   balance  to  the  customers, 

'fceaaurer.  necessity  of 

tlie  case  and 
the  conveni- 

The  Company  became  dissatisfied  with  his  conduct,  enceofman- 
«id,  aUeging  a  baknce  to  be  due  to  them,  they  ob-  ii"e;idlnS 
^talned  some  securities  from  him.     In  February  1822,  favour  of  the 
they  suspended  him,  and  took  possession  of  the  books  them  Tbliule 

^f  account  which  were  kept  by  him,  and  finally,  in  Master  ought 

not  to  receive 
Jfovember  following,  they  discharged  him  from  their  ser-  such  evidence 

"wce.     He  claimed  a  balance  to  be  due  to  him,  and,  in  ^^^^^^^  stating 

the  special  cir- 
1825,   cumstances 

under  which  he 
conceives  them  receivable  in  evidence. 
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1848«        1825,  filed  bis  bill  ngainst  tbe  Company  for  an  account* 

8^  Nna^     ^^  1827,  the  Company  filed  a  cross  bill,  and  in  1828 

o.  a  decree  was  made,  referring  it  to  the  Master  to  take 

Light  and     *^®  accounts,  with  liberty  to  state  special  circumstances. 

Coke  Com- 
pany, rpj^^  decree  was  taken  into  the  Master's  office,  and 
the  Defendant  Symonds  examined  upon  interrogatories. 
The  Company  took  in  their  charge  against  Symonds,  and 
he,  on  the  other  hand,  brought  in  his  discharge.  These 
were  but  an  echo  of  the  schedules  to  his  examination. 
Symonds  also  took  in  certain  afiSdavits  made  by  him, 
and,  by  means  of  such  affidavits  and  the  Company's 
books  kept  by  himself  he  sought  to  establish  his  dis- 
charge. These  books  were,  the  coke  cash  book  and  the 
wages  account  book,  and  were  written  in  his  own  hand- 
writing. As  to  the  mode  in  which  these  books  were 
kept,  and  the  accounts,  from  time  to  time,  rendered  by 
him,  examined  and  audited,  the  statements  of  the  parties 
were  considered  by  the  Court  to  be  materially  different. 

The  Master  received  the  affidavits  and  books  in  evi- 
dence, and,  by  his  report,  he  foimd  a  balance  of  748/* 
due  to  Symonds. 

To  this  report  the  Company  took  various  exceptions, 
and  among  them  some  which  objected,  that  the  Master 
had  improperly  received  this  evidence. 

Mr.  Turner,  Mr.  Bacon,  and  Mr.  Folktt,  in  support 
of  the  exceptions,  now  argued,  that,  by  the  practice  of 
the  Court,  the  affidavit  of  an  accounting  party  could 
not  be  received,  in  his  discharge,  for  any  sum  beyond 
405.,  and  that  the  books,  which  were  in  Symonds'^  hand- 
writing, could  not  be  received  as  evidence  in  his  favour, 
for  otherwise  an  opportunity  would  be  given  to  an  ac- 
counting party  to  manufacture  evidence  for  himself. 

Mr. 


CASES  IN  CHANCERY. 


285 


Mr.  Raupett  and  Mr.  Malins,  contra^  contended,  that 
the   Company  had  waived  anj  objection  to  the  afG<- 
davits,  and,  secondly,  that  the  books  in  question  were 
receivable  in  evidence.     They  were  the  books  of  the 
Company,  kept  by  their  servant,  and  always  open  to 
inspection,  and  subject  to  the  control  of  the  Company^ 
and  to  periodical  examinations  with  the  vouchers ;  they 
had  been  acquiesced  in  for  a  series  of  years,  and  were, 
therefore,    good    evidence   as   between    these  parties. 
Wiltzie  V.  Adamson  (a),  Boardman  v.  Jackson.  (J)   That 
the  same  principle  was  applicable  here,  as  in  the  case 
of  partnership  books  as  between  partners,  bankers'  pass- 
books as  between  bankers  and  their  customers,  and 
sliop-books  as  between  a  tradesman  and  his  shopman. 


1848. 


The  Gas 

Light  and 

CoKB  Com* 

pany. 


Mr.  Turner^  in  reply. 


The  Master  of  the  Rolls. 

No  one  can  look  at  this  case  without  very  great  re- 
S'^^t  on  many  accounts ;  but  the  Court  must  not  depart 
""om  those  rules  which  have  been  considered  necessary 
^'^^  "the  due  administration  of  justice. 

^lie  transactions  between  the  parties  began  about 

^te    year  1812  or  1813 :  the  employment  of  Mr.  Sy- 

"^^yn.^is  ceased  in  the  year  1822,  and  with  that  em- 

P^^yment  ceased  the  transactions.   Symonds  filed  his  bill 

^^    tJie  year  1825,  which  was  followed  by  a  cross  bill 

*^4  against  him  in  the  year  1827.     The  cause  and 

^^^sa  cause  were  brought  on  to  a  hearing  in  the  year 

^^28;  and  in  the  year  1828  an  ordinary  decree  was 

^^^'^e  for  taking  the  accounts  of  the  monies  received 

^^d  expended  on  account  of  the  Plaintiffs  by   Mr. 

SymondSf 

<a)  1  PAi^.  on  j^v.  375.,  8th  ed.      and  see  Kilbee    v.    Sneyd^    2 
(h)  2  Baa  and  Beatly^  382. ;      MoUoy,  p.  193. 
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Symonds;  the  Master  was  to  make  all  just  allowances 
to  the  parties,  and  was  to  bo  at  liberty  to  state  any  cir- 
cumstances specially,  as  he  should  think  fit* 

This  decree,  having  been  pronounced  in  June  1828, 
was  carried  into  the  Master's  oflSce,  and  in  March  1829 
a  state  of  facts  was  carried  in  on  behalf  of  the  Com- 
pany to  charge  Mr.  Symonds,  His  examination  was 
taken,  and  he  was  charged :  the  discharge  was  brought 
in  on  the  7th  of  April  1829.  Affidavits  were  filed  by 
Mr.  Symondsy  and,  on  his  behalf,  in  May  1829  and 
in  February  1830.  It  seems,  that  in  March  1830,  an 
objection  was  made  by  the  Company  to  the  reception 
of  those  affidavits  in  support  of  the  discharge  of  Mr. 
Symonds.  It  was  objected,  that  he  was  offering  his 
own  testimony  in  support  of  his  own  case,  and  that 
this  was  a  matter  that  ought  to  be  proceeded  with  in  a 
different  manner.  This  certainly  was  not  according  to 
the  regular  course  of  practice  in  the  Master's  office,  for 
the  regular  and  ordinary  course  would  have  been  for  Mr. 
Symonds  to  have  produced  evidence  of  other  persons  in 
support  of  his  case.  It  is  said  (and  my  present  impres- 
sion is  that  it  is  said  very  truly)  that  the  circumstances 
of  the  case  were  such,  that  Mr.  Symonds  could  not, 
from  the  nature  of  these  things,  produce  evidence 
aliunde.  He  could  not  by  possibility  have  produced 
evidence  of  persons  who  were  disinterested,  and  whose 
attendance  he  could  command  in  support  of  the  items 
of  discharge.  It  is  very  probable  indeed  that  that  was 
so.  He  therefore  prevailed  on  the  Master  to  admit 
those  affidavits  as  evidence. 


Now  with  regard  to  books  and  documents  of  the  like 
character,  the  law  has  perhaps  been  rather  more  cautious 
in  admitting  evidence  of  that  sort  than  is  quite  suitable 
to  the  ordinary  transactions  of  mankind*     It  is  found 

Tcry 
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very  ofteti,  (and  there  are  inanj  cases  in  the  books  to        1848, 

t;Iiat  effect,)  that  entries  constituting  mere  hearsay  evi-     ^^^^ 
clenoe>  are  the  only  evidence  that  can  be  had  on  the  o. 

subject ;  and  that  their  exclusion  would  cither  lead  to  i^^^^^j  ^nj 
Ixijustice  or  to  the  adoption  of  another  mode  of  trans-  Coke  Com- 
0X^ing  business,  calculated  to  cause  a  most  serious  in- 
-t^erruption  in  the  transaction  of  all  ordinary  nifairs, 
Oases  baye,  from  time  to  time,  occurred,  where,  under 
special  circumstances,  accounts  of  this  sort  between 
Xiciaster  and  servant,  between  tradesmen  and  shop- 
xoen,   and   between   banker  and   customer  have,  from 

ttie  necessity  of  the  case  and  for  the  convenience  of 

ipfWxWhd,  been  admitted  as  evidence  in  the  cause. 

I  am  told,  that  I  ought  to  consider  that  those  aiJi- 

dAvits  contain,  in  themselves,  evidence  of  special  circumr 

stances,  sufficient  to  warrant  the  Master  in  receiving 

^ese  books  as  evidence,  without  stating  those  special 

Circumstances,  or  the  ground  on  which  he  has  received 

them  in  evidence,     I  certainly  shoidd  have  wished  that 

some  authority  should  have  been  produced  in  support 

^  that  proposition.     I  am  satisfied  there  is  no  such 

Withority,  and  I  am  therefore,  for  the  first  time,  now 

™tecl  to  allow  the  reception  of  this  evidence.     I  can- 

^ot    make  any  such  precedent;    and  although  I  am 

Myself  extremely  opposed  to  the  exclusion  of  evidence, 

and  from  the  experience  I  have  had  while  sitting  here, 

*^^  from  practice  long  before,  I  have  formed  a  strong 

^Piuion  as  to  tlie  necessity  of  Tery  often  receiving  such 

^^idence,  yet  I  am  also  satisfied,  that  such  evidence 

^^ght  not  to  be  received,  unless  there  are  special  cir- 

^Qistances  sufficient  to  warrant  its  reception.    No  such 

Bpe<^  circmnstances  are  here  stated. 

I  am  of  opinion,  in  the  first  place,  that  the  Master 
^ght  not  to  have  received  the  affidavits  in  evidence, 

and 
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and  ought  not^  under  the  circumstances  of  this  case  anc 
without  stating  the  reasons  in  his  report,  to  have  re 
ceived  the  books  in  evidence.  I  regret  it,  because  m] 
own  persuasion  is  that  these  books  and  the  mode  o 
keeping  the  accounts  were  such,  that,  to  a  very  grea 
extent,  they  ought  to  be  received  in  evidence.  At  tin 
same  time,  the  effect  which  might  result  from  doing  si 
without  more,  without  proper  caution,  without  callinj 
on  the  other  side  to  object  to  any  item  on  specie 
grounds,  marks  the  injustice  that  might  be  done  h 
such  a  case  as  this. 


I  think  I  must  direct  some  special  enquiry,  for  th* 
purpose  of  obtaining  the  Master's  statement  as  to  th* 
mode  in  which  the  books  are  kept,  for  I  observe  tha 
the  statements  on  the  opposite  sides  are  most  materiall; 
different  as  to  the  mode  in  which  these  accounts  wer 
from  time  to  time  rendered,  and  as  to  the  mode  in  whid 
the  Company  employed  different  persons  to  inspect  an< 
audit  them.  If  it  were  my  duty  to  come  to  a  condu 
sion  upon  it  now,  I  should  find  it  very  difficult  to  do  8€ 
What  I  want  to  know  is,  the  mode  in  which  the  bun 
ness  was  transacted  between  the  employers  and  Synunub 
and  whether  the  Gas  Company,  or  their  agents,  com 
mittee,  accountant,  or  other  officers  had,  on  the! 
behalf,  the  duty  and  opportunity  of  examining  the  ac 
counts  from  time  to  time. 

As  to  some  things,  it  is  perfectly  clear  that  they  re 
quired  vouchers.  The  wages  paper  shews  they  requirei 
vouchers.  The  wages  arc  actually  signed  by  the  work 
men  who  receive  them.  So  that  there  they  required  o 
liim  vouchers,  and  those  vouchers  seem  to  have  beei 
rendered  from  week  to  week  with  the  papers,  which  '. 
consider  a  most  important  circumstance. 


Witl 
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With  regard  to  special  circumstances,  I  think  that 
the  Master  is  at  liberty  to  state  any  thing  relating  to 
the  taking  of  the  account,  for  by  the  decree  it  is 
directed,  that  he  is  to  be  at  liberty  to  state  any  circum- 
stances specially  as  he  may  think  fit  I  therefore  con- 
ceiye  that  in  taking  the  accounts  he  might  perfectly 
well  have  stated  those  special  circumstances  which  con- 
stitute hb  reasons  for  receiving  this  evidence. 


1848. 


Stmonds 

9. 

The  Gas 

Light  and 

CoKR  Com- 

pany. 


WILSON  V.  EDEN.  jvbr.8, 9. 13. 

16. 

^1  'HE  testator,  Peter  Johnson^  by  his  will  dated  In  It  is  a  com- 
-■-    1779,  devised  krge  real  estates  to  his  wife  for  °n"tido^ 
Xife,  and  after  her  decease,  (subject  to  a  term  of  1000  that  if  the 

mrorcls  ox  a 

^ears  limited  to  trustees,)  to  his  daughter  Dorothea  for  gift  are  of 

\^QY  themselves 

plain,  distinct^ 

^nd  capable  of  having  a  legal  effect,  effect  must  be  given  to  them,  notwithstanding 

^Mny  improbability  which  may  arise  from  looking  at  the  other  parts  of  the  wilL     On 

^he  other  hand,  if  the  words  are  ambiguous  in  expression  or  effect,  they  are  not  to  be 

:»ejected  for  uncertainty,  but  you  must  collect,  if  you  can,  from  the  other  parts  of  the 

^willy  an  indication  of  what  the  testator  meant  by  those  words,  which,  by  themselves, 

«ppear  to  be  ambiguous. 

A  testator  devised  an  estate  to  his  daughter  for  life,  with  remainder  to  her  eldest 

mon  for  life,  with  remainder  to  his  first  and  other  sons  in  tail,  with  similar  limitations 

to  the  second  son  and  his  son's  issue,  with  remainder  to  her  otlier  sons  succes« 

sively  in  tail;  and  there  was  a  shifting  clause,  to  take  effect  in  the  event  of  any  such 

son  becoming  seised  of  certain  estates  devised  by  D,    Then  followed  a  proviso  to 

this  effect :    "  Provided  always,  that  if  it  shall  happen  that   my  said  dauehter 

«hall  have  no  issue  male  of  her  body  Ihtng  at  her  death,  or  no  such  issue  mue  as 

shall  be  entitled  by  the  true  meaning  of  this  mv  will  to  my  real  estates  hereby 

limited,"  &c.,  '*  then,  and  in  either  of  those  cases*  (  devise  all  my  real  estates  "  to  the 

<dau^ters  of  my  daughter  living  at  her  death  ;  and  in  case  his  daughter  should  have 

no  issue  living  at  her  death,  then  as  she  should  appoint,  and  in  default  to  his  right 

heirs.    The  daughter  Icfl  sons  and  daughters  at  her  death,  but  all  the  sons  died 

without  hainng  had  any  issue.    The  question  was,  whether,  in  these  events,  the 

daughters  were  entitled ;  and  the  Court  of  Exchequer  were  of  opinion  in  the  nega« 

lire,  considering  that  the  words  '*  living  at  her  death  "  applied  to  both  the  events 

^3Dentioned  in  the  proviso.     The  Miister  of  the  Rolls,  however,  considering  the 

^^ords  ambiguous,  declined  binding  the  inheritance  by  this  opinion,  without  first  ob- 

"~~'  ling  the  opinion  of  another  court  of  law. 

Vol.  XL  U 
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1848.  her  life ;  and  after  her  death,  to  his  grandson  Rober 
Ederiy  eldest  eon  of  his  said  daughter,  for  his  life;  am 
after  his  decease,  to  the  first  and  other  sons  of  his  saic 
grandson  in  tail  general ;  and  for  default  of  such  issue 
to  his  grandson  Morton  John  Eden^  second  son  of  hi 
said  daughter,  for  his  life,  in  case  he  should  not  beocnni 
or  should  not  continue  seised  of  the  real  estates  o 
Morton  Damson^  by  virtue  of  his  Morton  DaviMon\ 
will ;  and  for  default  of  such  issue,  the  testator  devisee 
his  said  estates,  subject  to  the  like  conditions,  to  th< 
first  and  other  sons  of  Morton  John  Eden  in  tail  general 
and  for  default  of  such  issue,  he  devised  the  same  estates 
upon  the  like  condition,  to  the  third  and  every  othei 
younger  son  of  his  said  daughter  in  tail  general.  Anc 
the  testator  provided,  that  if  the  said  Morton  John  Eden^ 
or  any  other  son  of  his  said  daughter,  should  at  any  time 
during  his  life  become  seised  of  the  real  estates  devisee 
by  the  said  Morton  Davison,  then  the  said  Morton  Joht 
Eden,  or  such  son  of  his  said  daughter,  by  virtue  of  oi 
in  consequence  of  his  will  so  becoming  seised  thereof^ 
or  any  heir  of  his  body  respectively,  should  not  take 
any  interest  in  any  of  his  the  said  testator's  estates,  bul 
the  same  should  go  over  to  and  be  enjoyed  by  the  nexl 
son  of  his  said  daughter  and  the  heirs  of  his  body :  witb 
a  clause,  however,  for  revesting  the  estates  in  the  eon  so 
displaced  on  certain  contingencies  therein  specified. 

"  Then  came  the  proviso  on  which  the  question  in  the 
cause  turned,  which  was  as  follows  :  —  **  Provided 
always,  that  if  it  shall  happen  that  my  said  daughtei 
shall  have  no  issue  male  of  her  body  living  at  hex 
death,  or  no  such  issue  male  as  shall  be  entitled,  by  the 
true  meaning  of  this  my  will,  to  my  real  estates  hereby 
limited  and  settled  as  aforesaid,  then  and  in  either  oi 
those  cases,  I  devise  all  my  said  real  estates  (subject 
respectively  as  aforesaid)  to  all  the  daughters^  if  num 

than 
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than  one,  of  the  body  of  my  said  daughter  who  shall  be        1848. 
living  at  her  death,  as  tenants  in  common,  and  their      ^    . 
heirs  respectively,  with  cross  remainders  amongst  them  in        ^  v. 
case  of  any  one  or  more  of  them  happening  to  die  under 
the  age  of  twenty-one  years  and  without  isstie.     And 
if  there  should  be  but  one  such  daughter  living  at  my 
said  daughter's  decease,  and  no  issue  of  any  other  such 
daughter  then  in  being,  then  to  such  only  surviving 
daughter  and  her  heirs.     Provided  always,  that  if  any 
such  daughter  or  daughters  of  my  said  daughter  shall 
happen  to  die  in  her  or  their  said  mother^s  lifetime, 
leaving  issue,  then  my  will  is,  that  such  issue  of  each 
such  daughter  so  dying,  and  the  heirs  of  such  issue  re- 
spectively, shall  have  and  take  the  estates,  or  share  or 
shares  of  estates,  as  the  parent  or  parents  of  such  issue 
tespectively  would  have  been  entitled  to,  if  she  or  they 
liad  been  living  at  the  decease  of  my  said  daughter. 
And  in  case  my  daughter  shall  have  no  issue  of  her 
lody  living  at  her  death,  then  I  devise  all  such  my 
Teal  estates,  from  and  after  the  determination  of  the 
])articular  estates  hereinbefore  thereof  limited  as  afore- 
said, to  such  person  or  persons  "  as  his  daughter  should 
appoint ;  and  subject  thereto,  to  his  own  right  heirs. 

The  trusts  of  the  term  of  1000  years  were  to  raise 

10,0002.,  and  the  testator  directed  the  application  as 

£)llovr8 :  —  "  And  with  respect  to  the  application  of  the 

xnoney  so  to  be  raised,  my  will  is,  that  in  case  there 

shall  be,  at  the  decease  of  my  wife,  a  son  of  the  body 

of  my  said  daughter.  Lady  JEden  who  shall  be  entitled 

to  take  my  said  real  estates,  by  virtue  of  the  limitations 

aforesaid,   (after  the  determination  of  the   particular 

estates  thereof  hereinbefore  respectively  limited,  and 

subject  as  hereinbefore  mentioned),  and  also   two   or 

more  other  children  of  the  body  of  my  said  daughter, 

who  shall  not  be  entitled  in  possession  or  next  immediate 

U  2  remainder 
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1848.  remainder  to  the  real  estates  of  the  said  late  Mortm 
Davison,  then  all  and  every  such  other  children  whc 
shall  be  living  at  the  decease  of  my  wife>  or  bom  after 
wards,  shall,  on  theur  attaining  respectively  the  age  a 
one  and  twenty  years,  be  entitled  to  and  have,  as  vestec 
interests,  the  said  sum  of  10,000/.,  equally  to  be  dividec 
amongst  them  as  tenants  in  common."  And  he  providec 
that,  in  case  there  should  be  but  one  such  child  whc 
should  live  to  attain  the  age  of  one  and  twenty  years 
such  only  surviving  child  should  be  entitled  to  the  son 
of  5000i,  and  the  residue  of  the  said  sum  of  10,000i 
should  sink  into  the  inheritance;  and  he  provided  ai 
follows :  —  "  Provided  also,  that  no  child  of  my  eaic 
daughter  shall  be  entitled  to  any  share  of  the  money  « 
to  be  raised,  or  to  any  benefit  under  the  said  trust  term 
either  originally  or  by  survivorship,  who  shall  either  be- 
come entitled  to  any  of  my  real  estates  by  virtue  of  thii 
my  will,  or  shall  be  seised  in  possession,  or  in  immediate 
remainder  expectant  upon  the  decease  of  the  said  Sii 
John  Edeuy  of  the  real  estates  of  the  said  late  MorUn 
Davison,  before  such  child  shall  have  actually  receivec 
any  share  of  the  said  trust  money." 

The  following  clause  was  also  relied  on  in  argu* 
ment ;  —  "  I  also  give  to  my  dear  wife  for  her  life,  anc 
at  her  death  to  my  grandson  Robert  Eden,  the  large  gili 
cup  and  cover  presented  to  me  by  the  corporation  o: 
York,  which  I  desire  may  be  preserved  in  the  Eda 
family,  and  go  to  the  heir  male  of  that  family,  bein{ 
descended  from  my  daughter,  for  the  time  being.  Anc 
on  failure  of  such  heir  male,  to  go  to  my  granddaughter} 
successively,  according  to  seniority  of  age,  and  thei 
issue  respectively,  as  long  as  the  law  will  permit'* 

The  testator's  daughter,  Lady  Eden,  died  in  the  yeai 
1792,  in  her  father's  lifetime,  leaving  her  two  sons 

Roba 
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Sobert  Eden  and  Morton  John  Eden^  named  in  the  "willj        1848. 
and  several  daughters,  of  whom  the  PlaintiflF  Avas  one.      yTilso 

She  never  had  any  other  son.  v. 

Eden. 

The  testator  died  in  1796,  and  on  his  death  his  widow 
enjoyed  all  his  real  estates  until  her  death  in  1810.  On 
her  death,  the  testator's  grandson  Robert  Eden  enjoyed 
the  property  for  life,  and  died  in  Sej)tentber  1844.  His 
brother,  Morton  John  Eden,  predeceased  him  in  the  year 
1841,  and  neither  of  the  brothers  ever  had  any  issue. 
In  1845  the  Plaintiff,  one  of  the  daughters  of  Lady 
Eden,  filed  this  bill,  claiming  an  interest  in  the  real 
estates  under  the  will  of  the  said  testator  Peter  Johnson. 
The  cause  came  on  to  be  heard  before  the  Master  of  the 
Bolls  in  July  1846,  and  a  case  was  sent  for  the  opinion 
of  the  Court  of  Exchequer,  "  whether  the  daughters  of 
Lady  Eden,  or  any  of  them,  took  any  estate  or  interest 
in  the  lands  devised  by  the  said  Peter  Johnson.^ 

The  Court  of  Exchequer  was  of  opinion,  "  that  the 
daughters  of  Dorothea,  the  wife  of  Sir  John  Eden,  did 
not,  nor  did  any  of  them,  take  any  estate  or  interest  in 
the  estates  devised  by  the  will  of  Peter  Johnson  the 
testator." 

The  cause  was  now  brought  on  upon  the  equity  re- 
served, &C. 

Mr.  Turner,  Mr.  Humphry,  and  Mr.  Elmsley,  iov  the 
Pl^tiff. 

Mr.  Roupell,  Mr.  Goldsmid,  Mr.  Lloyd,  Mr.  Hodgson, 
and  Mr.  Blunt,  for  Defendants  in  the  same  interest. 

Mr.  Walpole,  Mr.  Malins,  and  Mr.  Dumergue,  for  Sir 
W*  Eden,  contra. 

U  Z  Mr. 


CASES  IN  CHANCERY. 
1848-  Mi.  Turner,  in  reply. 


2  Jarman  on  JFills,  232.,  Stert  v.  Platel(a)y  Doe  dem* 
Earl  and  Countess  Cholmondeley  v.  Weatherby  (A),  Doe 
dem.  fFelb  v.  Scott  (c),  Jones  v.  Westcomb  (d),  Luxford 
V.  Cfieeke  (e),  Gordon  v.  Adolphus  (^),  EUicombe  v. 
Gompertz  (Ji)y  Doe  ex  dem.  Baroness  Dacre  v.  Dowager 
L€uly  Dacre  (i),  2>^7zn  Jem.  Radclt/ffe  v.  Bagshaw  (A), 
J90e  Jem.  Vessegy.  Wilkinson(J)y  Shuldham  v.  iSimtYA(m), 
Holmes  v.  Cradock  (jn),  Dicken  v.  Clarke  (o),  Doe  dem* 
Burrell  v.  Perkins  {p),  Robinson  v.  Knight (^g),  Amesbury 
V.  Brown,  cited  in  S'miYA  Jem.  Dams  v.  Saunders  (r), 
Franks  v.  Price  {s),  Tawney  v.  JVard(t). 

The  Master  o/*  ^Ae  Bolls. 

It  is  very  satisfactory,  after  the  long,  elaborate  and 
very  able  argument  we  have  had  on  this  occasion,  to 
find,  that  there  is  little  if  any  difference  as  to  the  rules 
of  law  applicable  to  such  a  case  as  this.  All  parties  are 
quite  agreed  upon  them,  and  the  question  has  been 
more  as  to  the  effect  of  a  particular  clause  of  the  will 
than  as  to  any  rule  of  law. 

The  testator  "^in  this  case  devised  these  particular 
estates  to  his  widow  for  her  life,  and  after  that  estate 
there  was  a  devise  to  trustees  for  the  term  of  1000  years 

for 

(a)  5  Bing.  N.  C.  434.  (k)  6  Tent  Rep.  512. 

(b)  1 1  East,  322.  (/)  2  Term  Rep.  209. 

(c)  3  Mau,  ^  Set,  300.  (m)  6  Dow,  22. 
\d)  1  Eq.  Ca.  Abr,  245.  ;  S.  (n)  3  Vet.  317. 

C.  cited  in  Avelj^  v.  Ward^  1  (o)  2  Vou,  4r  ColL  (Ex.)  57^ 

Vet.  sen.  p.  421.  {^p)  3  Mau.  tj-  Sel.  271. 

(e)  3  Lev.  125.  (7)  2  Eden,  155. 

(g)  3  Bro.  P.  C.  306.  (r)  2  >Fm.  Blackitone.  739. 

(A)  3  .Wy/.  *  0.  127.  (*)  3  Beav.  182. 

(0  1  Boi.  4-  Pte/.  250.  (/)  1  Beav.  563. 
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for  the  purpose  of  raising  portions.  Then  there  was  a 
devise  to  his  daughter  for  life^  with  remainder  to  her 
eldest  son  Robert  Eden  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  general;  and  then  a  de- 
vise to  Morton  John  Eden,  the  second  son  of  his 
daughter,  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  general ;  and  then  comes  the  proviso  which 
18  the  subject  of  all  this  discussion :  —  *'  Provided  al- 
ways^  that  if  it  shall  happen  that  my  said  daughter 
shall  have  no  issue  male  of  her  body  living  at  her  death, 
or  no  such  issue  male  as  shall  be  entitled,  by  the 
true  meaning  of  this  my  wiU,  to  my  real  estates  hereby 
linuted  and  settled  as  aforesaid,  then  or  in  either  of 
those  cases,  I  devise  all  my  sud  real  estates,  subject 
respectively  as  aforesaid,  to  all  the  daughters  of  the 
body  of  my  said  daughter,"  &a 

The  question  having  been  discussed  before  the  Court 
of  Exchequer,  what  they  seem  to  say  is  this :  *^  It  ap* 
pears  to  us,  that  the  failure  of  issue  male  referred  to 
in  the  second  member  of  the  sentence,  no  less  than  in 
the  first,  is  a  failure  at  the  death  of  Lady  Eden.  The 
sentence  would  grammatically  bear  either  constn^ction, 
but  by  far  the  most  reasonable  and  obvious  one  is  that 
which  connects  the  words  livinff  at  her  death  with  botl^ 
members  of  the  sentence,  making  the  words  not  simply 
jhall  have  no  such  issue  male  as  shall  be  entitled,  but  shall 
have  no  such  issue  male  living  at  her  death/* 

Now,  after  all  the  consideration  which  the  case  has 
undergone,  I  entirely  concur  with  the  Judges  in  this, 
that  the  sentence  would  grammatically  admit  of  two 
constructions.  It  is  therefore  impossible  for  me  to  con- 
clude, in  that  state  of  things,  that  the  testator's  mean-* 
ing  is  so  perfectly  clear  and  obvious  that  the  Court  must 
give  effect  to  it,  even  if  there  be  other  passages  in  the, 

Ui  wiU 
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1848.        will  inconsistent  with   that  plain  and  clear  intention. 

^■^JP'^*^'^     I  think  the  sentence  must  be  considered  as  ambiguous. 
Wilson 

V, 

Eden.  ^h^  Judges  have  come  to  the  conclusion,  that  you 

are  to  read  it  thus :  —  "  If  it  shall  happen  that  my  said 
daughter  shall  have  no  issue  male  of  her  body  living  at 
her  death,  or  no  such  issue  male  of  her  body  [living  at 
her  death]  as  shall  be  entitled  by  the  true  meaning  of  this 
my  will  to  my  real  estates."  That  is,  they  introduce, 
for  the  purpose  of  expressing  it  more  clearly,  words 
which  are  not  really  there,  but  which  they  think  may  be 
introduced  without  any  violation  of  the  ordinary  rules  of 
construction  or  grammar.  Now  I  cannot  say  that  that 
appears  to  me  perfectly  cleai: ;  it  might  be  otherwise. 
Surely  it  might  read  thus :  —  ^^  If  my  daughter  shall 
have — ^  There  is  something  the  having  of  which  is  to 
determine  what  shall  happen  in  future.  What  is  that  ? 
**  No  issue  of  her  body  living  at  her  death  —  or  no  such 
issue  male  as  shall  be  entitled  by  the  true  meaning  of 
this  my  will — **  without  inserting  in  the  second  branch 
of  the  sentence  the  words  **  living  at  her  death.'' 

If  the  words  were  clearly  such  that  you  must  at« 
tribute  to  them  the  meaning  which,  at  the  first  blush, 
they  purport  to  bear,  you  are  not  to  look  at  the 
other  parts  of  the  will  at  all,  but  must  give  effect  to 
those  words  alone.  It  is  a  common  rule  of  constmc** 
tion,  that  if  the  words  of  a  gift  are  of  themselves  plain, 
distinct,  and  capable  of  having  a  legal  effect,  effect 
must  be  given  to  them,  notwithstanding  any  impro- 
bability which  may  arise]  from  looking  at  the  other 
parts  of  the  will ;  but,  on  the  other  hand,  if  the  words 
are  ambiguous  in  expression  or  effect,  they  are  not  to 
be  rejected  for  uncertainty,  but  you  must  collect,  if 
you  can,  from  the  other  parts  of  the  will,  an  indication 
of  what  the  testator  meant  by  those  words,  which,  by 
themselves,  appear  to  be  ambiguous. 

In 
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In  this  case,  therefore,  it  seems  to  me,  that  you  must,  1848. 
of  necessity,  look  at  the  other  parts  of  the  will,  and 
try  if  you-  can  find  any  thing  in  them  which,  with 
sufficient  deamess  and  certainty,  aifords  an  indication  of 
-that  which  the  testator  really  intended  by  those  words 
^vrhich,  taken  by  themselves,  are  ambiguous  and  equivocal 
in  their  meaning.  The  parties  have  both  proceeded 
-upon  that  footing,  and  have  resorted  to  the  other  parts 
of  the  will,  for  the  purpose  of  finding  out  with  cer- 
-tjunty,  any  words,  expressions,  or  provisions  which 
li^ould  throw  light  upon  the  matter. 

I  own,  after  all  that  I  have  heard  on  this  subject, 
^Iiat  I  am  considerably  in  doubt  which  side  has  the  best 
€>£  the  argument*  Being  in  that  state  of  doubt,  I  cer- 
tainly think  that  the  parties  must  have  another  oppor- 
tunity of  further  considering  it  at  law. 

II'  Xf  it  were  necessary,  before  sending  this  again  to 

^   court  of  law,  for  me  to  come  to  a  decision  that 

^e    £rst  opinion  was  erroneous,  I  own  I  am  not  at 

^  in  a  condition  to  express  that  opinion.     I  am  not 

>t   all  sure,  that  if  the  opinion  had  been  the  other 

"^^y^  I  should  not  have  thought  the  matter  so  doubt- 

{^  that  I  should  consider  it  right  to  have  the  case  re- 

conridered  at  law.     I  therefore  wish  it  to  be  clearly 

'Ox^erstood,  that  I  have  not  given  any  opinion  on  this 

fouit,  except  that  the  will  is  ambiguous,  and  that  it  is 

lUKerfcain  what  can  be  clearly  made  out  from  the  other 

purts  of  the  wilL    It  must  be  again  considered  by  a 

court  of  law,  before  this  Court  can  come  to  a  final 

conclusion. 

If  I  saw  the  matter  clearly,  no  doubt  it  would  be 
mj  duty  to  decide  in  favour  of  the  decision,  as  I  have 

done 
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1848. 
Wilson 

V, 

Eden. 


done  in  several  other  ca3es«  I  should  not  feel  justified 
in  putting  the  parties  to  any  further  expense  if  it  oould 
be  properly  avoided. 


Nov.  3. 
Dec,  6.  16. 
1849. 
Jan,  13. 
An  order  may 
regularly  be 
obtained  as  of 
course,  after 
publication, 
for  the  ex- 
amination of 
witnesses  as 
to  credit. 

It  is  not 
necessary  that 
in  such  an 
order  the  ex- 
amination 
should  be 
limited  to 
matters  not  in 
issue  in  the 
cause  ;  for  if 
they  extend 
further,  the 
depositions 
would  be 
suppressed. 


PENNY  V.  WATTS- 

TN  this  case  publication  passed  on  the  24th  of  Jiily, 
copies  of  the  depositions  were  obt^ned  on  the  27ihj 
and  on  the  29th  articles  were  exhibited,  and  an  order 
made,  as  of  course,  for  the  examination  of  witnesses, 
touching  the  credibility  of  a  witness  who  had  been  ex- 
amined in  the  cause. 

Mr.  Bazalgette,  for  the  Plaintiff,  now  moved  to  dis- 
charge the  order :  1st,  on  the  ground  that  it  ought  to 
have  been  made  on  a  special  application,  and  not  as  of 
course;  Lord  Bacon^s(a)  and  Lord  ClarendorCs{b)  Orders 
directing  "  that  no  examination  is  to  be  had  of  the 
credit  of  any  witness  but  by  special  ord^y  which  is 
sparingly  to  be  granted." 

2nd,  That  the  order  had  been  obtained  after  too  great 
delay,  the  cause  being  at  the  time  in  the  paper  for 
hearing. 

3rd,  That  the  order  ought  to  have  limited  the  ex- 
amination as  to  matters  not  in  issue  in  the  cause.  He 
referred  to  most  of  the  cases  stated  in  the  note  (a),  />as// 
p.  303. 

Mr 


(a)  1  Sanderi  Orders,  118. 


{b)  IM.  302. 
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Mr.  Roupell  and  Mr.  Rogen^  contra^  relied  on  the 
of  Russel  v.  Atkinson  {a)y  and  argued  that  the 
'special  order"  intended  by  the  General  Orders  was  not 
order  specially  obtained,  but  that  the  Examiners 
lu>iild  not  examine  as  to  credit  unless  specially  ordered 
do  80  by  the  Court  They  commented  on  the  casesj 
^Uid  contended  that  it  was  the  ordinary  practice  of  the 
Oourt  to  obtain  such  orders  as  of  course. 


1848. 


Pknny 

V. 

Watts; 


Mr.  BazaJgette^  in  reply. 


The  Masteb  of  the  BoLLS. 

A  motion  was  made  to  discharge,  for  irregularity,  an 
oz^r,  made  as  of  course  after  publication,  for  the  ex- 
Axxiiiiation  of  witnesses,  touching   the  credibility  of  a 

Ltness  who  had  been  examined  in  the  cause. 


It  is  alleged,  that  such  an  order  can  be  regularly  ob- 
ti^ijicd  only  upon  a  special  motion  made  on  notice. 

^ow,   upon  inquiries,  which  I  have  caused  to  be 

e  in  the  Registrar's  office  and  in  the  Secretary's 

ice  at  the  Bolls,  it  appears,  that  such  orders  have  been 

ff^^'^iited  as  of  course  whenever  applied  for,  and  have 

^^^n  considered  to  be  regular  and  passed  as  such,  as 

^'oll  in  the  Registrar's   office  as  in  the  office  of  the 

Secretary  of  the  Rolls. 

Moreover,  in  the  year  1777,  an  application  was  made 
to  Lord  Bathurst  L.  C,  to  discharge  such  an  order, 
^^^^cause  granted  as  of  course  and  without  special  appli- 
cation, as  alleged  to  have  been  required  by  Lord  Bacon^s 
Order;  but  the  Lord  Chancellor  and  Sir  Thomas  Sewell, 
H.  B.,  were  of  opinion,  that  the  order  was  regular  and 

properly  made  of  course,  Russel  v.  Atkinson,  (a) 

The 

(a)  2  Du^.  532. 


1849. 
Jan,  13. 
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The  order  complained  of  is  therefore  warranted  by 
the  usual  practice^  and  supported  by  a  distinct  authority. 
But  I  am  desired  to  treat  it  as  irregular :  firsts  because 
it  is  alleged  to  be  contrary  to  the  Order  of  Lord  Bacon^ 
which  was  cited  in  the  case  of  Russel  v.  Atkinson,  and. 
not  considered  to  be  a  reason  for  discharging  the  order- 
of  course,  which  was  then  in  question.     I  shall  there- 
fore only  observe  upon  it,  that  it  is  either  not  in  force^ 
or  it  admits  of  a  construction  which  is  not  inconsistent^ 
with  the  usual  practice.     Next,  it  is  alleged^  that  th^ 
authority  of  Eussel  v.  Atkinson  has  been  overruled 
subsequent  authorities,  and  many  cases  were  cited, 
have  read  them  all,  and  have  to  observe  upon  them,  that::^ 
there  is  not  one  in  which  the  question  directly  aros^^ 
and  required  decision,  as  it  did  in  the  case  of  Russel  t«» 
Atkinson* 


After  that  case,  I  do  not  find  any  case  reported  till 
the  case  of  Purcell  v.  M^Namara  {a)  came  before  Lordl 
Eldon  in  1803.     The  motion  there  was  for   leave  to 
exhibit  articles  as  to  the  credit  of  a  witness.     Now  the 
exhibition  of  articles  is  a  necessary  preliminary  to  the 
examination  of  witnesses  to  credit,  but  in  that  case  it 
was  desired  to  examine  witnesses  to  prove  that  the  wit- 
ness had  sworn  falsely  to  a  particular  fact  in  bis  cross- 
examination  in  the  cause ;  and  with  reference  to  the 
question  whether  that  could  be  allowed,  Lord  JEldon 
observed,  that  "  it  is  better  that  the  observation  of  the 
Court  should  be  thrown  upon  the  particular  circum- 
stance before  the  examination  is  permitted."     The  case 
ended  by  Lord  Eldon  saying,  that  upon  all  that  be  could 
find,  the  Plaintiff  might  examine  by  general  interro- 
gatories as  to  credit,  and  as  to  such  particular  facts  only 
as  are  not  material  to  what  is  in  issue  in  the  cause. 

This 

(a)  8  Vei.  324. 
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ZThls  case  is  no  authority  for  the  order  which  I  am  now 
ssked  to  make* 

In  Mill  v.  Mill{a)^  the  Defendant  was  alleged  to 

Jiave  examined  his  own  witnesses  in  chief  as  to  the 

character  and  credit  of  the  Plaintiff's  witnesses,  and  the 

^notion  was  for  a  reference  to  the  Master  to  look  into 

-iJie   interrogatories  and  depositions,  and  report  upon 

-^em*     If  the  fiict  were  true,  as  alleged,  the  proceeding 

^^ras  clearly  irregular  and  improper,  on  the  ground  stated 

in  ai^ument,  that  the  character  and  credit  of  the  wit- 

^messes  were  not  in  issue  in  the  cause.    But  a  further 

point  was  (as  it  appears  to  me  unnecessarily)  raised, 

-V'iz.  that  to  examine  witnesses  as  to  credit  without  a 

special  order  was  against  a  standing  Order  of  the  Court. 

JXussel  y.  Atkinson  does  not  appear  to  have  been  cited ; 

j^ndLord  Er shine,  coming  to  a  right  conclusion  that  the 

ejcaimnation  as  to  credit  (not  in  issue  in  the  cause)  was 

zKOt  to  take  place  before  publication,  but  was  to  proceed 

<>pO]i  a  particular  order  made  afterwards,  seems  to  have 

l^^eu  misled  as  to  the  nature  and  mode  of  obtaining 

^™it  order,  and,  not  aware  of  the  case  of  Russel  v.  At'^ 

^nsan,  and  to  have  relied  upon  the  construction  of  the 

Q'eneral  Order,  which  was  not  allowed  in  that  case ;  and 

living,  as  he  says,  consulted  the  Examiners,  he  thought 

^^  settled,  that  the  examination  to  credit  could  not  be 

*^^  without  a  special  order  upon  application  to  the 

Court,  and  notice  to  the  party. 

Kow,  the  Examiners  would  not  be  justified  in  ex- 
iomung  witnesses  to  credit  without  an  order,  which  to 
ibem  would  be  a  special  order,  as  imposing  upon  them 
loiaeilung  different  from  that  which  they  have  to  do  in 
ibe  or^nary  discharge  of  their  duty.    The  order,  though 

obtained 
(a)  \2Fes.i06. 


1849. 


«02  CASES  IN  CHANCERY. 

1849.  obtained  by  the  party  as  of  course,  would,  to  them, 
special ;  and  the  words  "  special  order  "  are  in  so  ma 
cases  connected  with  the  notion  of  special  application 
the  Court,  and  special  affidavits,  that  I  cannot  be  m 
prised  that  some  mistake  should  have  occurred,  i 
only  in  communication  with  the  Examiners,  but  also 
the  communication  with  Lord  Eldon.  Upon  such 
occasion,  I  think  that  Lord  Eldoriy  if  he  had  conside] 
the  point  material  for  the  decision  of  the  case  bcfi 
the  Court,  would  have  consulted  not  the  Examine 
but  the  Registrars,  and  the  Secretary  at  the  Rolls. 

I  think  that  the  case  of  Mill  v.  Mill  is  not  an  anil 
rity  for  the  order  I  am  now  asked  to  make :  1.  Becai 
the  question  now  raised  was  not,  in  my  opinion,  nee 
sary  to  be  determined  for  the  purpose  of  decicUng  1 
motion :  2.  Because  the  case  of  Russel  y.  Atkim 
was  not  cited ;  and  Lord  Ershiney  proceeding  on  i 
notion  that  the  practice  was  perfectly  settled  accordi 
to  the  opinion  which  he  expressed,  clearly  did  not  intc 
to  alter  the  practice;  and,  as  the  practice  contim 
the  same  as  before,  I  cannot  think  that  the  case 
Russel  V.  Atkinson  either  was,  or  was  intended  to 
oyerruled.  And  although  there  have  been  subseqw 
cases  which  were  cited  or  referred  to  in  the  argume 
in  which  motions  for  such  orders  have  been  made 
Court,  and  on  notice,  yet  they  have  been  made  concn 
rently  with  motions  and  petitions  of  course  for  the  1: 
order  in  other  cases. 

•  ■ 

On  the  whole,  I  am  of  opinion  that  I  ought  to  o 
sider  such  orders  as  that  which  is  now  complained  of 
regular,  though  obtained  as  of  course.  If  a  new  pr 
tice  is  to  be  introduced,  it  must  be  by  a  higher  ant 
rity  than  mine. 


Watts. 
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It  was  further  argued,  that  the  order  was  obtained        1849. 
after  too  great  delay ;  but,  observing  that  publication        p^^^^^ 
having  passed  on  tlie  24th  of  July^  copies  of  the  depo-        ^  v. 
dtions  were  obtained  on  the  27th,  and  the  articles  were 
exhibited  and  the  order  complained  of  made  on  the  29th, 
it  does  not  appear  to  me  that  there  was  any  delay. 

It  was  said,  also,  that  the  order  wanted  a  limitation 
which  ought  to  have  been  introduced,  viz.  a  clause  to 
prevent  the  examination  of  witnesses  to  the  credit  of  a 
-witness  being  extended  to  matters  in  issue  in  the  cause. 
Certainly  the  examination  ought  not  to  be  so  extended ; 
and,  when  the  question  has  come  before  the  Court, 
directions  for  the  limitation  of  the  examination  have,  at 
least  sometimes,  been  given ;  but  such*  directions  have 
not  been  required  by  the  ordinary  practice ;  and  if  the 
examination  under  the  common  order  should  be  ex- 
tended further  than  the  rules   and  principles  of  the 
Court  justify,  the  party  offending  will  lose  the  tes- 
timony which  he  may  obtain  under  the  order.     The 
depositions  will  be  suppressed,  as  in  Carlos  v.  Brook  (a), 

I  must  refuse  the  motion,  with  costs. 

(a)  10  Vet.  49. 

NoTK.  —  Authorities  as  to  examination  to  credit  of  witness :  — 
(1619)  Lord  Bacon's  Orders,  1  SandersU  Orders,  118.;  (1649) 
WkUehcke  and  Others'  Orders,  Ibid.,  228. ;  (1661)  Lord  Clarendon's 
Orders,  Ibid.,  302. ;  Wi/aU's  Practical  Register,  195.  424. ;  Hinders 
PracUce,  374.  377.  ;  Harrison's  Practice,  283.  ;  1  DanieWs  Practice, 
950. ;  (1704)  Keedham  v.  Smith,  2  Vem.  463. ;  (1747)  Gill  v.  Wat- 
Jon,  3  Atk.  522. ;  (1748)  Callaghan  v.  Rochjort,  Ibid.  643. ;  (1777) 
Ruuel  V.  Atkinson,  2  DicAr.  532.;  (1803)  Purcell  v.  MNanwra, 
8  Ves.  324.;  (1803)  Wood  y.  Hammerton,  9  Ves.  145.;  (1804) 
Carlos  V.  Brook,  10  Ves,  49.;  (1806)  MiU  v.  MUl,  12  Ves.  406.  ; 
(1812)  White  V.  Fussell,  19  Ves.  127.,  1  V.^3.  151. ;  (1813)  Wat- 
more  V.  Dickinson,  2  Ves.  ^  B.  267. ;  (1814)  Anon.  3  Ves.  ^  B.  93.  ; 
(1823)  Piggott  V.  Croxhail,  1  &m.  Sf  St.  467. ;  (1844)  Harvei/  v. 
Mount,  7  Beavan,  517. 
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Nov.  3.  In  re  STERKE. 

Proof  of  over-  HPHIS  was  a  petition  for  taxation  of  a  paid  bill  of 

i?ili1S£nt  ^^^     ^^^  ^^  ^*^  delivered  in  February  ;  and, 

to  obtain  the  on  the  meeting  to  complete  on  the  22nd  of  Aprils  some 
Mdd  bm-%ut  "®^  items  were  added.  An  objection  was  then  made 
It  is  a  neces-  to  the  items^  and  the  bill^  amounting  to  87/.,  was  paid 
aary^ingre-       u^der  protest      The  receipt  then  given  stated,  **I 

hereby  receive  the  same  under  protest" 

The  petition  stated  that  the  payment  had  been  ''  to 
prevent  delay  in  the  completion  of  the  sale,  as  the 
Petitioner  was  much  in  want  of  the  purchase  money." 
It  specified,  as  an  overcharge,  an  item  of  \9L  \0$.  for 
an  abstract  containing  about  157  folios,  much  of  which, 
it  alleged,  was  wholly  unnecessary. 

Mr.  Birkbeck,  in  'support  of  the  petition,  cited  In 
re  Tryon{a). 

Mr.  Turner^  contr^ 

The  Master  of  the  Rolls. 

Where  a  bill  has  been  paid^  the  transaction  is  only 
to  [be  opened  if  the  special  circumstances  shall,  in  the 
opinion  of  the  Court,  require  the  same.  The  rule  on 
this  subject  has  been  stated  over  and  over  again :  there 
must  be  overcharge  and  pressure.  In  tbis  case  there 
was  a  payment  which  I  conceive  to  be  too  much ;  but  it 

has 

(a)  7  Seavan,  406. 
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OS  neirer  yet  been  decided  that  overcharge  alone,  not        1847* 
mouxitlng  to  fraud  or  evidence  of  fraud,  is  of  itself     ^^/^^ 
dffieient  to  open  a  paid  bill.     Overcharge  is  essential ;       Stirke. 
ut,    \uless  attended  by  other  circumstances,  I  do  not 
hiirk  that  it  is  sufficient  to  give  a  right  to  taxation. 

There  is  this  peculiarity  here:  the  receipt  admits 
he  payment  to  have  been  under  protest,  which  means 
Qotliing  more  than  that  the  party  objected  at  the  time. 
Here  the  party,  before  paying  the  bill,  might  have  ob- 
tained an  order  for  taxation ;  and  the  question  depends 
on  what  appears,  from  the  evidence,  to  have  passed  at 
the  "time  of  the  payment.  Was  the  party  labouring 
onder  such  a  pressure,  and  in  such  a  state  of  difficulty, 
that  lie  could  not  have  the  matter  delayed  ?  I  do  not 
thinlc  that  this  is  made  out ;  and  the  petition  must  be 
iiamissed,  with  costs. 


OL.  XL 
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Nov.  3.  9, 10.  The  QUEEN  v.  PROSSER. 

25. 

A  patentee       HpHIS  was  an  application  to  stay  further  proceed— 
Snirt  o? '  ^  ^^S^  ill  an  action  under  a  writ  of  scire  facias  to 

Chancery  to     repeal  a  patent 
stay  all  pro- 
ceedings on  a 

sch^  facias  to        English  patents  were  obtained  relating  to  iron  tubes^ 
patent,  or  that  one  in  1840  by  Prosser,  and  the  other  in  1841  by  Cutler^ 

a  nolle  prose^  j^^ 

qui  might  be 

enter^,  on  the  ground,  first,  that  the  prosecutor  was  an  alien  ;  secondly,  that  he 
had  no  special  interest  in  the  patent  or  the  repeal  of  it,  but  was  acting  in  collusiocm 
with  other  persons,  with  a  ?iew  to  oppress  the  patentee ;  and  thirdly,  that  the 
security  for  costs  given  by  the  prosecutor  was  improper  and  insufl&cieut :  Held, 
that  the  Court  had  no  authority  to  interfere  in  the  matter. 

The  writ  of  scire  fadat  to  repeal  a  patent  does  not  issue,  nor  is  the  fiat  for  that 
purpose  granted  by  the  Attorney-General  as  of  course,  semble. 

The  Courts  exercise  over  the  Attorney-General  the  same  authority  which  thej 
exercise  over  every  other  suitor  ;  and  the  Attorney-General  would  not,  any  more 
than  any  other  suitor,  be  permitted  to  prosecute  any  proceeding  which  was  merely 
vexatious,  or  had  no  legal  object ;  but  the  Attorney-General  conducts  the  proceed- 
ings on  a  scire  facias  according  to  his  own  judgment  and  discretion,  and  may, 
when  he  thinks  fit,  stay  the  proceedings,  or  enter  a  nolle  prosequi.  The  control 
which  the  Attorney- General  exercises  is  subject  only  to  the  responsibility  to  which 
eveiy  public  servant  is  liable  in  the  discharge  of  his  duty,  and  subject  to  the  juris- 
diction which  the  Courts  may  have  over  him,  upon  a  charge  properly  brought  against 
him,  for  a  negligent  or  erroneous  performance  of  his  duty. 

In  the  ordmary  course  of  proceeding  upon  a  writ  o(  scire  facias  to  repeal  letters 
patent,  it  is  within  the  discretion  of  the  Attorney-General  to  determine  upon  what 
or  whose  information,  or  on  what  terms  or  security,  he  will  permit  the  action  to  be 
prosecuted,  and  the  exercise  of  his  discretion,  in  the  conduct  of  the  action,  is  not 
subject  to  the  control  of  the  Court  in  which  the  proceeding  takes  place. 

In  case  of  apparent  hardship  appearing  to  the  Judge  to  arise  from  the 
enforcement  of  a  legal  right  in  proceedings  before  him,  or  hardship  arising  from 
failure  of  security  for  costs  from  the  death  of  the  relator  or  otherwise,  the  Judge 
may  properly  suggest  to  the  Attorney-General  the  propriety  of  considering  the 
case,  and  may  proi>erly  stay  the  proceedings,  to  give  to  the  Attomey-Genend  an 
opportunity  of  deliberately  considering  the  subject ;  but  he  has  no  authority  to 
overrule  that  decision  when  formed. 

An  illegal  monopoly  is  a  public  grievance,  and  the  Crown  having  been  informed 
of  such  a  grievance,  and  having  the  power  and  duty  to  remove  it,  if  it  be  such, 
ought  not  to  be  disabled  firom  directmg  the  necessary  proceedings  to  ascertain 
the  truth,  because  the  information  was  given  by  an  alien,  or  by  a  person  who  had 
no  special  or  direct  interest  in  the  matter,  or  was  endeavouring  to  promote  the 
interest  of  some  other  person,  or  was  actuated  by  some  improper  motive. 

The  practice  of  requiring  security  from  the  prosecutor  m  a  sdre  facias  to  repeal 
a  patent  is  not  founded  on  any  law  or  rule  of  Court,  but  seems  to  have  been  very 

f»roperly  introduced  by  the  authority  of  the  Attorney-General  alone,  almost  within 
iving  memory.    There  is  no  instance  whatever  of  the  Court  havhig  interfered 
upon  that  subject. 


CASES  IN  CHANCERY,  307 

In  1845  Prasser  and  Cutler  jointly  obtained  a  Scotch  1848. 

patent  relating  to  the  same  subject   Disputes  afterwards  ^"X^ 

arose^  and  legal  proceedings  took  jdace  between  them  «. 

in  Scotland.     After  this,  a  writ  of  scire  facias  to  repeal  ^»om«"* 
the  letters  patent  granted  to  Prasser  was  issued  under 
the  fiat  of  the  Attorney-General  in  the  usual  manner. 

In  this  proceeding  one  Van  JVart  was  prosecutor,  and 
R  Van  Wart  and  Goddard  were  his  sureties.  Prosser 
thereupon  applied  to  the  Attorney-General  for  the  pur* 
pose  of  obtaining  from  him  a  directaon,  that  all  further 
proceedings  in  the  action  should  be  stayed,  or  that  a 
MoOe  prosequi  might  be  entered. 

The  applicaticm  to  the  Attorney-General  was  not 
SQCcessful^   and  in  consequence  thereof,   the  patentee 
obtained,  on  the  Petty-Bag  side  of  the  Court,  an  order 
to  the  prosecutor  to  shew '  cause  why  all  further  pro- 
ceedings should  not  be  stayed  or  a  nolle  prosequi  en- 


IVfr.  M.  D.  Hill  and  Mr.  Hindmarch  in  support  of  the 
application.     First,  the  prosecutor  .  Van  Wart  h  an 
^lieii,  and  has  no  right  to  interfere  in  the  affiedrs  of  the 
Queen's  subjects ;  and  though  an  alien  friend  is  entitled 
to  the  rights  of  hospitality,  and  to  the  protection  of  his 
P^vaon  and  property,  still  his  title  to  sue  is  limited. 
**  An  alien  enemy  cannot  have  any  action  real,  per- 
gonal, or  mixt:   Dy.  2  J?.   19  Ed.  4.  6.   Q.  1  Rol 
^96  &  Semb.  Ow.  45.     Nor  can  an  alien  friend  have 
«7  except  a  personal  action  "(a):  but  neither  real 
«  mixed:    1   Co.  Litt.  129  *.     The  right  to  prose- 
cote  tk  scire  facias  belongs  only  to  a  subject     In  Sir 
OHder  Butler^Q  case  (J),  it   was  laid  down  by  Lord 

Chancellor 

(a)  1  ComyrCs  Digest,  Alien,  (b)  9  VaUr.  344. 

C.5. 

X2 
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1848, 


The  QuBBN 
Prossbb* 


Chancellor  Finch  (assisted  by  Northy  Chief  Justice  of 
the  Common  Fleas,  and  Justice  Jones)  **that,  where 
H  patent  is  granted  to  the  prejudice  of  the  subject^  the 
King,  of  right,  is  to  permit  him,  upon  his  petition,  to 
use  his  name,  for  the  repeal  of  it  in  a  scire  facias  at 
the  King^s  suit ; "  and  in  the  pleadings  in  the  same  case 
before  the  House  of  Lords  (a),  the  Judges  stated  "  that 
the  King  has  an  undoubted  right  to  repeal  a  patent, 
wherein  he  is  deceived  or  his  subjects  prejudiced:  "  the 
word  '*  subject "  alone  being  used.  The  whole  pro- 
ceeds on  the  contract  between  the  King  on  behalf  of 
his  subjects  and  the  patentee;  for  *'the  Crown,  on 
behalf  of  the  public,  grants  letters  patent,  the  grantee 
entering  into  a  contract  with  the  Crown,  the  benefit  of 
which  contract  the  public  are  to  have:"  Harmer  v. 
Plane,  (b) 


2.  The  prosecutor,  a  foreigner,  has  no  interest  in  the 
validity  of  the  patent ;  and  it  is  only  on  the  ground  of 
interest  that  courts  of  law  allow  private  individuals  to 
prosecute  the  writs  of  the  sovereign ;  as  in  the  in- 
stance of  the  writs  of  habeas  corpus,  Canadian  Pri^ 
saner s^  Case(c)y  where  the  affidavit  did  not  state  that  the 
motion  was  by  desire  of  the  prisoners,  and  it  was  re- 
fused until  the  omission  had  been  rectified ;  so  in  the 
cases  of  mandamus  and  quo  warranto  and  other  sinular 
writs.  The  same  principle  must  be  applied  to  the  writ 
of  scire  facias,  a  high  prerogative  writ,  by  which  the 
Crown  is  entitled  to  defeat  its  own  grant.  Again,  the 
prosecutor  of  this  writ  has  an  indirect  object,  namely, 
to  aid  the  proceedings  of  Cutler,  with  whom  be  is  in 
collusion.  This  the  Court  will  not  permit :  The  Queen 
V.  Neilson  (d).  Cutler  through  him  seeks,  by  this  pro- 
ceedings 


(a)  3  Lev.  p.  22), 

(b)  14  Ves.  p.  132. 

(c)  5M.iW.  32. 


(d)  Webster's  Patent  Cases^  466, 
C65. 
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oeeding,  to  obtain  an  advantage  over  JProsser  in  the        1848. 
Scotch  suit,  where  the  value  of  the  patent  ia  in  question,    ^r^'n^ 


3.  The  sureties  for  the  costs  are  insufficient:  they 
have  both  been  bankrupts ;  and  the  bond  is  wrong  in 
form^  being  joint  and  not  several  The  proceedings 
ought,  therefore,  to  be  stayed,  until  the  Defendant  is 
protected  against  costs. 

The  Master  of  the  Bolls. 

I  do  not  see  how  this  Court  can  enter  a  nolle  pro^ 

9 

'  Mr.  Hindmarch.  We  admit  that,  but  contend  that 
'tlie  Lord  Chancellor,  as  responsible  adviser  of  the 
Sovereign,  would  have  power  to  advise  the  Crown  to 
order  the  Attorney-General  to  do  it. 

Mr.  Turner  and  Mr.  T  Webster^  contra.  On  cxaminan 
tion^  this  application  will  be  foimd  to  be  as  groundless 
<^  it  is  noveL  The  whole  matter  is  within  the  dis- 
cretion of  the  Attorney-General,  who  has  exercused  his 
judgment  on  it ;  and  this  Court  has  no  jurisdiction  to 
^^tertain  an  appeal  from  his  decision. 

fiut,  1st     The  disabilities  as  to  suing  in  the  Queen^s 
Courts  apply  to  an  alien  enemy,  Openheimer  v.  Levy  (a), 
^Ibretcht  V.  Sussmann  (J),  Brandon  v.  Nesbitt{c),  and  not 
^  an  alien  friend.     An  alien  friend  has  the  same  privi- 
leges of  trading  here  as  a  natund-bom  subject    He  may 
We  the  benefit  of  a  patent,  as  in  the  instances  of  Foud- 
ronmVs  patent  for  making  paper.  Baron  Heurteloup's  for 
litbotrity,  and  of  hundreds  of  others.     So  a  patent  held 

in 

(a)  2  Sir.  1082.  (c)  6  Term  Rep.  23. 

{b)  2  Vet.  4-  B.  323. 

XZ 


p. 
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in  trost  for  a  foreigner  ia  valid :  Beard  v.  Egerton.  (a) 
Again^  an  alien  firiend  is  entitled  to  a  copTright  in  re- 
spect of  his  writings :  Cocks  v.  Pur  day  {b) ;  and,  though 
resident  abroad,  a  foreigner  may  sue  here  for  a  libel  on 
him,  Pisam  v.  Lawson  (c),  and  he  is  subject  to  a  n«  e»- 
eat  regno:  De  Carriere  v.  De  Calonne,  (d)  A  patent  is 
not  a  contract  for  the  QueenV  subjects  alone,  but  for 
the  benefit  of  trade,  and  to  prevent  the  restrictions  ot 
an  unjust  monopoly.  "  If  letters  patent  be  to  the 
prejudice  of  another,  he  may  have  a  scire  facuis  upon 
the  enrolment  thereof  in  Chancery  to  have  them  re- 
pealed :"  Brewster  v.  fFeld(e) :  even  an  alien  is  not  de- 
barred  from  this  remedy,  which  is  a  proceeding  neither 
in  the  nature  of  a  real  nor  mixed  action. 


2nd.  It  is  not  necessary  that  the  prosecutor  of  the 
Queen's  suit  should  have  any  interest  in  the  matter* 
He  merely  informs  the  Crown  of  the  imposition  prac- 
tised in  obtaining  an  illegal  grant,  and,  subject  to  the 
supervision  of  the  Attorney-General,  has  the  conduct 
of  the  proceeding :  the  interest  represented,  if  any,  is  the 
interest  of  the  Queen,  or  her  subjects.  But  here  the 
party  has  an  interest ;  for  every  person  lawfully  trading 
in  this  coimtry  has  an  interest  in  putting  an  end  to  an 
illegal  monopoly,  which  cripples  the  free  exercise  of  his 
labour.  As  to  the  objects  and  motives  of  the  prose- 
cutor, the  rights  of  the  Crown  are  not  to  be  prejudiced 
by  them.  In  Colman  v.  The  Eastern  Counties  Railway 
Company  (g)f  the  motives  of  the  Plaintiff  and  his  col- 
lusion with  a  rival  company  were  held  not  to  disentitle 
him  to  an  injunction.     So  in  The  King  v.  fFakelin  (A), 

it 


I  . 


(a)  3  C.  B.  Sep.  97. 

(b)  5  C.  B.  Rep,  860. 

(c)  6  B'mg.  N.  C.  90. 

(d)  4  Fes.  577. 


(e)  6  Modem,  229. 

(g)  10  Beav.  1. 

(A)  I  Bam.  Jt  Ad.  50. 
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it  wae  heldj  that  ^Mt  is  no  objection  to  the  granting  of 
an  information  in  the  nature  qf  quo  warranto^  that  the 
person  applying  is  in  low  and  indigent  circumstances, 
and  that  there  is  strong  ground  of  suspicion^  that  he 
is  applying,  not  on  his  own  account  or  at  his  own 
expense,  but  in  collusion  with  a  stranger."  Here 'the 
motives  of  the  party  are  not  such  as  are  pretended  by 
the  patentee. 

3rd.  The  bankruptcy  of  the  parties,  which  took  place 
some  time  since,  does  not  prove  their  present  insol- 
vency.    Security  for  costs  used  never  to  be  exacted  so 
long  as  the  party  remiuned  in  this  country:   Ciragno  v. 
HasMan{a)i  and  in  Regina  v.  The  Borough  of  Malfnes" 
bury  {b)  it  was  held,  that  the  Court  will  not  oblige  the 
prosecutor  of  a  mandamus  to  give  security  for  costs,  even 
W'here  it  is  probable  that  he  is  put  forward  by  other  per- 
sons to  try  a  right  in  which  he  has  no  bond  fide  interest. 

Mr.  M.  D.  Hill,  in  reply. 
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Brown  v.  Annandcde  (c),   Underhill  v.  Devereux  (c/), 
Hichards*  Attorneys  Practice  (C  P.),  391.,  Hind^ 
l^march  on  Patents,  386,  387.,  Webster  on  Patents,  197., 
v.  Klein  (e),  were  also  cited. 


The  Masteb  of  the  Bolls.    I  will  not  express  an 
^^pinion  until  I  have  looked  at  the  authorities. 

^      There  are  three  courses  open  to  me;  first,  I  may 
^^Bscharge  this  rule  altogether;  secondly,  I  may  make 


an 


(a)  6  Taunt.  20. 

(6)  9  DowL  P.  C.  359. 

(0)  WektUt"*  '  Patenit  Caus, 


(d)  2  Saundcrt,  68.  5th  ed. 
(0  2  Mar.  431. 
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1848.       an  order,  not  such  as  is  asked,  but  such  as  might  regu- 

2l^^^^*     larly  be  asked ;  or,  thirdly,  I  may  request  the  Attorney- 

V.  Greneral  to  give  his  further  attention  to  the  matter* 

Pbossbb* 

X  will  consider  the  case. 


yov.  25.  The  Master  of  the  Rolls. 

In  this  case,  a  writ  of  scire  facias  to  repeal  letters 
patent  granted  to  Richard  Prosser  was  issued  under 
the  fiat  of  the  Attorney-General,  in  the  usual  manner. 

The  patentee  applied  to  the  Attomey-Greneral  for 
the  purpose  of  obtaining  from  him  a  direction,  that  all 
further  proceedings  in  the  action  should  be  stayed^  or 
that  a  nolle  prosequi  might  be  entered. 

The  application  to  the  Attorney-General  was  not 
successful ;  and,  in  consequence  thereof,  the  patentee 
applies  to  this  Court  for  an  order,  that  the  proceedings 
in  the  action  may  be  stayed;  and,  in  support  of  this 
application,  he  offers  the  same  reasons  which  were  ad- 
dressed to  the  Attorney-General,  to  induce  him  either 
to  stay  the  proceedings,  or  to  enter  a  nolle  prosequL 

The  reasons  alleged  are  to  the  effect  — 

1.  That  the  prosecutor,  as  he  is  called,  being  the 
person  at  whose  instance  the  Attorney-General  autho- 
rised the  writ  to  be  issued,  and  who  is  permitted  to 
prosecute  the  action  is  an  alien ; 

2.  That  he  has  no  special  interest  in  the  patent,  or 
in  the  repeal  of  it,  but  is   acting  in  collusion  with 

other 
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other  persons,  with  a  view,  it  is  sud,  to  oppress  and  in*       1848. 
jure  the  patentee;  Wjw 

3.  That  the  security  for  costs  which  has  been  ^ven      P*o««»** 
by  the  prosecutor  is  improper  and  insufficient. 

I  am  of  opinion,  that  I  have  no  authority  to  inter- 
fere in  this  matter. 

The  action  of  scire  facias  to  repeal  letters  patent  is 
a  proceeding  of  the  Crown  for  the  benefit  of  the 
public^  adopted  and  authorised  upon  information  that 
the  letters  patent  are  void  and  of  no  force  or  effect  in 
law,  for  some  such  reason  as  that  the  conditions  upon 
"whidi  the  grant  was  made  were  not  performed,  or  that 
Ihe  grant  was  improperly  made ;  or,  in  effect,  that  a 
anonopoly,  supposed  to  have- been  granted  legally,  has 
in  fact  been  granted  ill^ally,  and  to  the  prejudice  of 
'the  public  or  of  Her  Majesty's  subjects* 

It  has  been  said,  that  the  writ  issues  of  coiu'se,  the 
iiat  of  the  Attorney-General  for  issuing  it  bemg 
ST^^iuited  as  of  course.  I  think  that  this  ought  not  to  be 
^ho  case ;  and  I  would  hope,  that  there  is  some  error  or 
^^aggeration  in  the  notion  upon  that  subject  which 
aeexns  to  prevail ;  as  it  appears  to  me,  that  the  Attorney* 
^^■^neral,  when  applied  to  for  his  fiat,  without  which 
'^e    writ    cannot  issue,   has  an  important   duty   to 


'Xhe  Attorney-General,  who  authorises  the  issuing 

^f  the  writ,  has  the  right  and  the  duty  of  controlling 

ihe  conduct  of  the  action.     In  the  prosecution  of  it, 

^  or  the  person  whom  he  permits  to  act  for  him,  must 

Qonfonn  to  the  rules  of  the  Court  in  which  the  pro* 

ceeding  takes  place.    He  must  proceed  regularly ;  and 

for 
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1848«        for  the  pnrpose  of  wmintfiining  regularity  and  dcniig 
,^r*^*^^^    justice  in  the  whole  course  of  the  proceedings  to  deiec* 
o.  mine  the  right,  I  apprehend  that  all  Courts  exercise 

^^^*®'****  over  -the  Attorney-General  the  same  authority  which 
they  exercise  over  every  other  suitor;  and  further, 
that  the  Attomey-Greneral  would  not,  any  more  than 
any  other  suitor,  be  permitted  to  proeecute  any  pro- 
ceeding which  was  merely  vexatious,  or  whioh  had  no 
legal  object 

But  the  Attorney-General,  proceeding  regularly  and 
being  correct  in  such  respects  as  these,  oonducta  an 
action  of  scire  facins^  or  permits  it  to  be  prosecuted, 
according  to  his  own  judgment  and  discretion,  and 
may,  when  he  thinks  fit,  stay  the  proceedings,  or  enter 
a  nolle  prosequi  The  control  is  his,  subject  only  ta 
the  responsibilities  to  which  every  public  servant  is  liable 
in  the  discharge  of  his  duty,  and  subject  to  the  juried 
diction  which  the  Courts  may  have  over  him,  upon  a 
charge  properly  brought  against  him,  for  a  n^ligent 
or  erroneous  performance  of  his  duty.  But  I  am  of 
opinion,  that,  in  the  ordinary  course  of  proceedings 
upon  a  writ  of  scire  facicis  to  repeal  letters  patent,  it  is 
within  his  discretion  to  determine  upon  what  or  upon 
whose  information,  or  on  what  terms  or  security,  he 
will  permit  the  action  to  be  prosecuted ;  and  that  tbs 
exercise  of  his  discretion  in  the  conduct  of  the  action, 
i&  uQt  subject  to  the  control  ^f  the  Courts  in  which 
the  proceeding  takes  place. 

For  this  reason,  because  the  present  application  ap- 
pears to  me  to  be  an  appeal  from  the  discretion  of  the 
Attorney-General  to  the  discretion  of  the  Court, 
which,  as  I  think,  possesses  no  such  appellate  jnrie* 
diction,  I  am  of  opinion,  that  I  have  no  authority  to 
interfere  on  the  present  occasion. 

The 


Pbmsksu 
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The  case  of  The  Queen  v.  NeUsonia)  was  cited,  ae       1848. 

shewing  the  aathorit j  of  the  Lord  Chancellor  to  stay    w^'q^TJ^ 

proceedings  in  on  action  of  scire  facias.    In  that  case      _    «. 

it  was  contended  at  the  bar,  that  (what  was  called) 

the  guardianship  of  the  prerogative  of  the  Crown,  if 

taken  oat  of  the  hands  of  the  Attorney- General,  must 

be  in  the  hands  of  the  Lord  Chancellor.     I  do  not 

find  that  the  Lord  Chancellor  gave  any  countenance  to 

that  view  of  the  case,  and  I  think  there  is  no  ground 

for  it.     The  superior  advisers  of  the  Crown  may  have, 

and,  as  I  doubt  not,  have,  authority  to  correct  any 

error  committed  by  the  Attomey-Greneral  in  ^ving 

or  refiising  permission  to  issue  or  prosecute  any  pre* 

ipogative  writ  or  process ;  and  the  Lord  Chancellor  is 

one  of  those  superior  advisers-;  but  when  he  is  acting 

98  a  Judge  in  the  Court  of  Chancery,  either  on  the 

oommon  law  or  on  the  equity  side,  I  am  not  aware  of 

cany  authority  which  he  has  to  interfere  in  matters 

"^rhich  depend  on  the  discretionary  exerdse  of  the  Boyal 

^prerogative. 

In  the  case  of  apparent  hardship,  appearing  to  the 

WTudge  in  the  course  of  proceedings  before  him  as  likely 

^€»  arise,    from  the  enforcement  of  a  legal  ri^t,  or 

::f  rom  failure  of  security  for  costs,  by  reason   of  the 

^leath  of  a  relator  or  otherwise,  I  conceive  that  the 

<^adge  may  properly  suggest  to  the  Attorney-General 

^Ae  propriety  of  hb  considering  the  case,   and  may 

3iroperly  stay  the  proceedings  to  ^ve  him  sufficient 

opportunity  to  do  so ;  but  I  am  not  aware,  that  the 

^adge  has  any  authority  to  overrule  the  decision  of 

-ihe  Attorney-General  when  formed.    In  this  respect 

3ie  is,  I  think,  subject  to  another  authority ;  and  it  i^ 

spears  to  me  very  material  not  to  confound  judicial 

authority, 

(a)  Websia^s  Patent  Cases,  4M.  665. ' 
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1848*        authorityj  properly  so  called^  with  ministerial  autho- 
^IJ^*^^^     rity,  affected^  as  it  often  is,  with  quasi  judicial  au- 
thority. 

The  Lord  Chancellor  seems  to  have  intimated  in 
The  Qtieen  v.  Neihon,  that  he  might  have  authority, 
in  consequence  of  the  circumstances  being  altered  since 
the  fiat  was  before  the  Attorney-General;  but  what  he 
said  (there  was  no  decision  on  the  point)  was  prin- 
cipally founded  on  this,  that  the  litigation  was ,  in  fact, 
proceeding  without  any  legal  object :  it  was  vexatious ; 
and  in  that  respect,  I  apprehend,  that  if  the  Attorney- 
General  thought  fit  to  persevere,  it  might  be  within 
the  jurisdiction  and]  authority  of  the  Lord  Chancellor 
to  stop  such  proceedings. 

What  seems  to  me  remarkable  in  the  case  of  The 
Queen  v.  Neilsan  is,  that  the  Attorney-General,  who 
might  have  stayed  the  proceedings  or  entered  a  nolle 
prosequi  by  his  own  authority,  was  present  in  Court, 
and  made  no  offer  to  stay  what  was  alleged,  if  not  ad- 
mitted, to  be  a  vexatious  proceeding,  but  rather  seems 
to  have  asserted  the  propriety  of  an  interference  by  the 
Lord  Chancellor. 

With  all  the  respect  which  is  due  to  what  was  then 
done,  I  own  that  I  do  not  understand  why  the  Lord 
Chancellor  relieved  the  Attorney-General  from  the 
performance  of  his  own  duty,  and  firom  the  respon« 
sibility  belonging  to  it.  The  only  order  made  in  The 
Queen  v.  Neilson  was,  that  the  application  should  stand 
over  till  after  the  decision,  which  was  expected  in  the 
House  of  Lords,  should  be  made ;  and,  after  giving  the 
case  my  best  attention,  it  does  not  appear  to  me  to  be 
an  authority  for  the  interference  of  this  Court  in  the 
present  case. 

Being 


Prossbb. 
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Being  of  opinion  that  I  haye  no  jurisdiction  in  the        1848. 
<Mi8e5  it  is  unnecessary^  and  perhaps  not  proper,  for  me    TfT^Ooi!^ 
"t^o  express  any  opinion  upon  the  reasons  on  which  the      _  •. 
application  is  grounded ;  but,  haying  paid  some  atten- 
'C:ion  to  the  subject,  I  hope  I  shall  be  excused  for  saying 
^hat  I  see  no  reason  to  doubt  the  propriety  of  the  de- 
<3ision  which  was  arrived  at  by  the  Attorney-General 
-Kjpon  the  two  principal  grounds  of  objection. 

I  need  not  now  conrider  the  duty  of  the  Crown  to 
;X?f  otect  legal  patentees  from  improper  litigation :  there 
^SBXi  be  no  doubt  that  it  is  the  duty  of  the  Crown  to 
protect  the  public  from  illegal  monopolies. 

An  illegal  monopoly  is  a  public  grievance ;  and  the 
»ble  argument  addressed  to  me  in  support  of  this  appli- 
^^ation  has  fuled  to  persuade  me,  that  the   Crown, 
3iaying  been  informed  of  such  a  grievance,  and  having 
^e  power  and  the  duty  to  remove  it,  if  it  be  such, 
ought  to  be  disabled  from  directing  the  necessaiy  pro- 
ceeding to  ascertain  the  truth,  because  the  information 
was  given  by  an  alien,  or  by  a  person  who  had  no 
special  or  direct  interest  in  the  matter,  or  was  endea- 
vouring to  promote  the  interest  of  some  other  person, 
or  actuated  by  some  improper  motive.    With  respect  to 
the  alleged  insufficiency  or  impropriety  of  the  security, 
the  practice  of  taking  security  appears  to  me  to  be 
highly  beneficial  and  important ;  but  it  is  not  founded 
on  any  law  or  rule  of  Court,  but  seems  to  have  been 
very  properly  introduced  by  the  authority  of  the  At- 
torney-General almost  within  living  memory.    There  is 
no  instance  of  the  Court  having  interfered  upon  the  sub- 
ject :  and  I  cannot  doubt,  but  that,  if  it  be  shewn  to  the 
Attorney-General  that  the  security  has  become  or  is 

insufficient. 
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insufficient,  he  will  stay  the  proceedings  till  it  is  made 
good. 

I  must  refuse  this  application,  with  costs,  (a) 


(a)  Afi&rmed  by  Lord  CoUenham^  23d  Jan.  1849. 


July  28. 
iVbr.  4. 

An  order  of 
course  to 
tax  directed, 
that,  on  pay- 
ment, all  the 
papers,  &c.  of 
the  client 
should  be  de- 
livered up. 
The  solicitor 
claimed  a  spe- 
cial lien  on 
some  of  the 
papers  beyond 
the  costs.    A 
motion  to  dis- 
charge the 
order  was  re- 
fusedybecause, 
if  the  solicitor 
had  such  spe- 
cial lien,  he 
would  be  pro- 
tected when 
application 
was  made  to 
the  Court,  for 
the  delivery  of 
the  papers. 


In  re  TEAGUE. 


riiHIS  was  a  motion  to  discharge  an  order  of  course 
■*"     for  taxation. 


Mr.  Glasse  in  support  of  the  motion. 
Mr.  Murray y  contrA. 

The  Mastek  of  the  Rolls. 

This  was  a  motion  to  dbchargc  an  order  obtained 
hj  Feistell  for  the  taxation  of  Teague^s  bill  of  costs, 
on  two  grounds:  1.  That  the  order  directs  the  taxation 
of  only  one  bill ;  viz.  a  bill  for  83/.  155.  ^d.^  whereas 
Teague  alleges  Feistell  to  be  liable  to  pay  him  another 
bill^  viz.  a  bill  for  73Z.  8^.  Id.  for  business  done  by 
Teague  for  one  Lyon  Samuel^  on  the  behalf  and  on 
the  retainer  and  liability  of  Feistell. 

2.  That  the  order  directs,  on  payment  of  the  bill 
directed  to  be  taxed,  all  the  papers  of  Feistell  in  th^ 
possession  of  Teague  to  be  delivered  up,  notwithstand- 
ing the  non-payment  of  the  other  bill,  and  notwith- 
standing 
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Btanding  a  spedal  lien,  which  Teague  alleges  tiiat  he       1848. 
has  (m  some  of  the  papers.  •  wv-^/ 


I  am  of  opimon  that  the  motion  must  be  refused, 
with  costs. 

1.  Because  the  evidence  is  wholly  insufficient  to 
shew,  that  Feistell  was  liable  to  pay  the  bill  of  codts, 
which  Teayue  may  have  become  entitled  to  for  business 
done  by  him  for  Lyon  SamueL 

2.  Because  if  Teague  has  a  special  lien  upon  any 

papers  belonging  to  Feistell  which  ore  in  his  possession, 

and  if  Feistell^  having  paid  the  bill,  shall  endeavour  to 

enforce  the  order  for  delivery  up  of  such  papers,  Teague 

will  be  protected  when  application  is  made  to  the 

CSaurt  for  the  delivery  of  the  papers. 


See  In  re  Pender,  8  Seavan,  299.  and  2  PkUUpi,  69. ;  Holland  r, 
C^9£J3/me^  8  Beavan,  124. ;  and  Ostle  v.  Chrittian,  Turn,  ^  R.  324. 


Tbaqub. 


Jtdv  31. 

In  re  WELCHMAN.  ^^^  3. 

XK  March  1847,  Mr.  Townend  agreed  to  sell  some  JS^^^b  i 
land  to  a  Bailway  Company,  and  it  was  agreed  way  Company 
^t  all  the  costs  should  be  paid  by  the  Company.  pSSa^aome 

Messrs.  property  and 
to  pay  the 
^'cador^s  costs.  In  May  1847,  possession  was  delivered.  The  bill  of  costs  of  the 
^'^ador's  solicitor  was  delivered  on  the  13th  of  June  1848,  and  a  meeting,  to  com- 
pete the  purchase,  took  place  between  the  solicitors  on  the  20th  of  June,  when 
objections  were  then  made  to  the  bill.  It  was  then  paid,  under  protest,  and  with 
ao  intimation  that  it  would  be  taxed,  and  a  petition  for  taxation  was  presented  a 
fett  days  after.  Held,  that  there  was  not  sufficient  evidence  of  pressure  to  open  the 
inatter  by  ordering  a  taxation. 


320  CASES  IN  CHANCERY. 

1848.  Messrs.  Welchman  acted  as  solicitors  for  the  vendor, 

Inr^        '"^^  Messrs. Patterson  for  the  Company.     On  the  5th 

Welchman.    of  May  1847,  possession  was  given  of  the  property. 

The  conveyance  was  sent  on  the  13th  of  June  1848, 

and  Messrs.  Welchman  sent  their  bill  of  costs  to  the 

Company's  solicitors  on  the  same  day. 

The  deed  being  executed  by  the  vendor,  the  Com- 
pany's solicitors,  on  the  20th  of  June  1848,  without  any 
previous  appointment,  attended  at  Messrs.  Welchman% 
to  complete. 

At  that  meeting,  two  new  items  were  added  to  the 
bill  of  costs.  The  Company's  solicitors  then,  for  the 
first  time,  objected  to  various  items  in  the  bill  of  costs. 
Messrs.  Welchman  offered  to  refer  the  bill  to  any  re- 
spectable solicitor.  Tliis  was  refused,  and  the  amount 
of  the  bill  was  paid,  under  protest,  by  the  Company's 
solicitor,  who  stated  that  he  would  present  a  petition 
for  the  taxation  of  the  bilL 

A  few  days  after,  the  Company  presented  the  pre- 
sent petition  for  taxation.  The  petition  and  the  affi- 
davit in  support  of  it,  alleged,  that  the  solicitors  refused 
to  complete,  unless  the  bill  were  fully  paid,  and  that 
the  Petitioners,  being  anxious  to  complete,  and  not  to 
delay  it  until  taxation  of  the  bill,  paid  it  under  protesty 
and  under  circumstances  of  undue  pressure.  The  pe- 
tition specified  items  of  alleged  overcharge. 

Mr.  Alston,  in  support  of  the  petition,  argued,  that, 
in  this  case,  there  was  sufficient  evidence  of  pressure 
and  overcharge  to  warrant  an  investigation  of  the  bill* 
He  cited  In  re  Wells,  (a) 

Tlut 

(a)  8  Beavan,  416. 
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The  MA8TEB  of  the  Bolls.  1 848. 

Tour  difficulty  is  in  shewing  that  it  was  of  import-         In  re 

Wblchman. 


that  the  matter  should  be  completed  on  the  20th5 
kd  that  it  could  not  be  postponed  without  great  in- 
<x>nyenience.  I  have  always  held  that  a  party  may^ 
mf  he  pleases,  voluntarily  pay  more  than  is  due;  but 
'^hat  if  a  solicitor  takes  advantage  of  a  pressure  to 
^x>inpel  the  payment  of  that  which  is  not  due  to  him, 
"^18  will  be  sufficient  to  induce  the  Court  to  exercise 
jurisdiction  given  by  the  act  of  parliament. 


Mr.  C.  P.  Cooper,  contrct.  There  was  no  pressure 
"^?batever  exercised  in  obtaining  payment.  Possession 
^^>f  the  property  had  been  given  so  long  back  as  May 

3  847*  The  bill  had  been  delivered  «even  days  before 
3payment,  and  no  objection  hod,  in  the  mean  time,  been 
^onade  to  it.  The  settlement  might  have  been  delayed, 
-^and  a  common  order  to  tax  obtained.     This  was  a 

^voluntary  payment,    and  the    settlement  cannot    be 

^)pened. 

Mr.  Alston  in  reply. 

The  Masteb  of  the  EoLLS. 

I  am  of  opinion  that  there  was  no  undue  pressure  in 
this  case.  The  bill  was  delivered  on  the  13th,  and  the 
meeting  took  place  on  the  20th.  Possession  had  already 
been  delivered,  and  nothing  remained  to  be  done  but  to 
pay  over  a  sum  of  money,  and  obtain  the  conveyance. 
There  was  no  pressure  at  all :  nobody  was  in  a  hurry  to 
complete,  except  the  solicitor  of  the  Company,  who 
seems  to  have  wished  not  to  attend  again. 

I  must  dbmiss  this  application,  with  costs. 
Vol.  XL  Y 
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June  6, 7, 8, 9,  KNIGHT  V.  lil AKJORIB ANKS. 

10. 12, 13,  14. 
July\Q,U, 

12, 13. 14. 19.  TtTR.  ROUPELL,  Mn  Elderton,  and  Mr.  Prior  for 
Nov.\o.  the  Plaintiffs. 

The  Plaintiff; 

P.  A.  U  was         Mr.  Turner,  Mr.  i?.  Palmer,  and  Mr.  Cb«on  for  the 

engaged  ma. 

speculation  in   principal  Defendants. 

New  South  J£j^ 

H'a/pi,  in  part-  ' 

nership  with  M.  and  three  other  persons,  M.^  being  interested  as  executor  of  a 
deceased  partner.  M.  and  one  F,  were  the  London  agents  of  the  concern.  In  1830, 
P.A.L,  became  bankrupt,  being  at  the  time  indebted  to  the  partnership  concern 
for  advances  made  in  respect  of  his  share.  He  disputed  the  commission,  and  the 
concern  being  brought  into  a  state  of  great  embarrassment  and  difficulty  by  hn  dr^ 
cumstances  and  conduct,  a  deed  was  executed  ip  August  1829,  wherebjr  P»  A,  L. 
assigned  his  share  to  M»  and  F«,  m  trust,  to  secure  the  amount  due  from  him  to 
the  concern,  andaubject  thereto  in  trust  for  P,  A,  L.%  and  P.  A.  L,  covenanted 
not  to  interfere  in  the  •control'  or  management  of  the  concern.  In  December  183I| 
P.  A,  L,  (his  conmiission  still  existing)  agreed,  with  the  assistance  of  solicitors  act* 
ingon  his  behalf,  to  release  his  interest  to  his  partners,  in  consideration  of  2501^4 
but  the  completion  of  this  contract  was  deferrea,  by  reason  of  the  superudeai  no^ 
having  been  obtained.  P.  A.  L,  afterwards  received  60/.  on  account  of  the  250/.,  and 
otherwise  recognised  the  agreement.  The  agreement  was,  on  the  2nd  of  May 
1836,  and  at  his  request,  completed,  without  the  intervention  of.  any  professional 
person  on  his  behaU*,  and  no  further  accounts  and  explanation  appeared  to  have 
been  furnished  him.  In  May  1839,  having  obtained  an  assignment  of  his  interest 
from  his  assignees,  he  filed  a  bill  to  set  aside  the  deeds  o^  August  1829  and  I^ay 
1836,  on  the  ground  of  fraud,  misrepresentation,  concealment,  and  the  gross  in- 
adequacy of  the  consideration,  but  the  Court  dismissed  the  bill  with  costs :  holding 
1.  That  the  Plaintiff  could  only  be  entitled  to  the  relief  prayed,  upon  distinctlv 
proving  that  a  fraud  had  been  practised  on  him  by  his  co-partners,  or  by  M,  and  F.^ 
which  Tie  had  not  done.  2.  That  the  Plaintiff  had  not  proved  his  interest  was  of 
greater  value  than  what  he  received  for  it.  .3.  That  not  only  no  direct  firaud  had 
been  wilfully  practised  upon  him,  but  no  such  conduct  pursued  towards  him,  as, 
in  the  consideration  of  a  Court  of  £(juity,  ought  to  be  deemed  fraudulent^  or 
of  a  nature  to  render  invalid  tlie  transactions  complained  of. 

A  man  who  is  in  distress  may  nevertheless  contract,  and  if  being  in  distress,  he 
procures  other  persons  to  consent  to  an  agreement,  which  he  would  not  himsi^ 
have  requested  or  consented  to  if  he  had  not  been  in  distress,  and  afterwards  suo^ 
cessfully  urges  and  obtains  the  performance  of  that  agreement,  ana  recdves  the 
money  secured  by  it,  and  after  that,  acquiesces  for  a  length  of  tittie  in  the  pei^Mlii^ 
ance,  without  any  notice  df  dissatisfaction  or  complaint,  he  is  not  entitled  to  a^ 
aside  the  transaction  on  the  mere  ground  of  his  poverty  and  distress,  in  the  absence 
of  any  deception  or  fraud  proved  to  have  been  practised  npbn  hini. 

Although  the  correct  and  accunite  value  o\  a  share  oi  one  of  the  partners  in  a 
joint  concern  cannot  be  ascertained  without  converting  the  property  or  the  concern 
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Mr.  Flthtr  iot  the  penooal  representatives  of  Sir       1848. 
E.  Gibbs.  ^"^^"^"^^ 

KXIQUT 
9. 

The  following  cases  were  Cited.  Evan8Y.Llewellen(a),       ^^^^' 
Xampltiffh  V.  Cox  (A),  Coles  v.  Trecothick(c),  Walker  v. 
Symonds(d)y    Whelpdale   v.   Cookson(e\    Whichcote  v.  into  money, 
-I-'Owrence  {g)^  Randall  v.  Errington  (h),  Bennett  ▼•  Col"  ^h^  surpliu  (if 
ley  (i),  Plckerinff  v.  Pickering  (A),  5ttttfcy  v.  mifard(l),  ^J)}  tirlll 
doTitf   y.   Anen(m\   Norway  v.    Rowe(n)y   Bowser  ▼•  demands  of 
Cb%  (o),  Prendergast  y.  Turton  (p),  Clapham  v.  ShiU  ^^^J^^^^^ 
ato{q)j  Bartletty.  Gillard(r)f  Anderson  y.  Weston  {s)i  taking  the 
J^artlock  ▼.  BuUer(t),  Cooke  v.  Clayworth  («),  JFV/foiref  ^^^JhT 
-V.   2^orc?  Gwydir{x)9  Hunter  v.   Atkins  (y),    Watts  v.  concern  and 
JIyde{£)i  Bellamy  v.  Sabine  (aa),  Marquis  Choltnondeley  ^  ^Sing  ' 

.  iorrf  CBnfoii  (M),    IKcA^*  v.  Ccwfc  (cc),    Revner  v.  the  balance 

/•«v«->  An     ^  ^    \  due  to  or 

Vcarson  {ad),  Langham  v.  Allnutt.  {ee)  from  each 

partner  sere- 
^^nwr  rally;  yetit 
11  lawful  for 
partners  to 
deal  with  each 
other  in  quite 
a  different 
way.    If  they . 
think  proper, 
they  may 
lawfully  relv 
on  the  stock- 
takings,  valua- 
tions, and 
accounts 
which  appear 
by  the  books, 
and  the  ac- 
counts kept 
in  the  manner 
known  to  or 
acquiesced  in 
\>y  the  partners  ;  and  the  subsequent  discovery  of  uniqtentional  inaccuracy  will  not 
be  ground  to  set  such  a  transaction  aside.    And  where  the  partnership  business  was 
tarried  on  in  Van  DiemeuU  Land,  and  none  of  the  partners  could  have  personal 
knowledge  of  the  transactions,  but  they  were  obliged  to  rely  on  the  reports  of 
tgeats,  it  was  held,  that  they  might  fairly  and  honestly  deal  with  each  other  with  re- 
9ttt  to  tbdr  shares,  notwithstanding  the  ignorance  in  which  they  all  were  as  to 
twir  eiact  value. 

.  Hie  question  of  value  in  such  cases  is  comparatively  immaterial,  if  there  was  no 
deception,  nisrepretentation,  fraud,  or  unfair  concealment. 

Y2 


(«)  1  Cor,  333. 
(&)  IJWdb.  411. 
(c)  9  Vei.  234. 
(c/)  3  Swans.  1. 
(r)  1  Vet,  sen.  9.  . 
<g)  3  Vet.  740. 
<*;  10  Vet.  423. 
'   ~  <0  2  Myl  9  K.  225. 
X^)  2  Bern.  31. 
<0  8a^i^.  102. 
<■)  8  Dow^  289. 
C»)  19  Vet.  144. 
O)  1  Hare^  109. 
ip)  1  You.  ^CoiLiC  C.)  98. 


(q)  7  Beav.  146. 

(r)  3  Butt.  149. 

(*)  6  Bhg.  (y.  C.)  296. 

(0  10  Fir/.  291. 

(«)  16  Vet.  12. 

(x)  1  Btut.  ^  M.  83. 

(y)  3Afyl.^K.US. 

(z)  2  PhUl.  407. 

{aa)  Ilnd.  425. 

(bb)  2  Jac.  4-  IV.  1. 

(cc)  4  Dow,  16. 

(dd)  4  Tauni.  662. 

(ee)  Ibid.5U. 
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The  Master  of  the  Rolls  deferred  giving  his 
judgment. 


Nov.  10. 


The  Masteb  of  the  Rolls. 

This  bill  prajs^  that  certain  indentures  dated  on  the 
4th  daj  of  August  1829,  and  the  2nd  May  1836,  may 
be  declared  to  have  been  obtained  by  misrepresentation 
and  fraud  and  for  grossly  inadequate  considerations^ 
and  may  be  decreed  to  be  delivered  up  to  be  cancelled^ 
or  that  the  Defendants,  parties  thereto,  may  be  declared 
and  decreed  to  be  trustees  of  the  estate  and  interest 
vested  in  them  imder  the  same  indentures ;  and  that  the 
rights  and  interest  of  the  Pliuntiffs  and  of  the  De* 
fendants,  respectively,  may  be  ascertained  and  declared 
by  the  decree  of  the  Court,  the  Plaintiffs  offering  to  do 
what  may  be  required  of  them,  and  requiring  all  such 
accounts,  enquiries,  and  directions,  as  may  be  necessary 
for  giving  all  such  consequential  relief  as  they  claim  to 
be  entitled  to,  in  case  they  should  obtain  the  relief 
which  is  principally  sought  by  the  bill. 

It  appears  that  in  the  year  1825,  the  then  Governor- 
General  of  New  South  Walesy  under  the  direction  of 
Her  Majesty's  Colonial  Secretary  of  State,  had  agreed, 
on  certain  terms  or  conditions,  to  grant  20,000  acres  of 
land  in  New  South  WaleSy  and  20,000  acres  of  land  in 
Van  DiemerCs  Landy  to  Bartholomew  Boyle  Thomas^  for 
the  purpose  of  enabling  him  to  establish  a  repository 
for  the  breeding  and  sale  of  English  horses,  cows,  sheep^ 
and  other  cattle,  and  for  carrying  other  objects  into 
effect;  and,  with  reference  to  the  grant  so  agreed  to  be 
made,  Mr.  Thomas  entered  into  a  partnership  with  the 
Plaintiff  Peter  Augustus  Lautour^  Edward  Gibbsy  de- 
ceased,  the  Defendants  Keate  and  Elphinslone,  and 

WaUam 
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JViUiam  Kershaw.  They  executed  a  deed,  dated  the 
let  day  of  November  1825,  in  which,  after  reciting  the 
grants  agreed  to  be  made  to  Mn  ThomaSy  it  was  re- 
cited, that,  for  the  purposes  therein  mentioned,  they 
had  agreed  to  enter  into  partnership  and  to  raise  a 
capital  of  24,000/.,  in  shares  of  lOOOJL  each,  and  that 
each  party  to  the  deed  had  agreed  to  subscribe  for  and 
take  four  shares,  and  that  each  of  the  parties,  except 
Thomasy  should  immediately  pay  400/.  into  the  hands 
of  Stewart  Matjortbanks  and  Company,  on  account  of  the 
partnership,  and  should  pay  the  remainder  when  required, 
(the  amount  of  the  shares  of  Thomas  being  to  be  paid 
as  after  provided).  And  it  was  witnessed,  that  the  parties 
covenanted  to  become  and  be  partners,  for  the  purpose 
of  exporting  English  horses,  cows,  sheep,  and  other 
cattle  to  New  South  Woks  and  Van  Diemen^s  Landy 
and  of  breeding  horses,  cows,  sheep,  and  other  cattle, 
and  selling  the  same  and  the  produce  thereof  in  New 
South  Wales  and  Van  DiemerCs  Land^  and  also  of  cul- 
tivating the  growth  of  wool,  hemp,  flax,  tobacco,  com, 
and  all  such  other  productions  to  which  the  soil  and 
climate  were  best  suited,  and  also  of  disposing  of  the 
same  by  export,  as  they  might  think  fit,  and  to  remain 
and  be  partners  for  twenty-one  years,  from  the  month 
of  September  then  last.  The  partnership  was  to  be 
called  "  The  New  South  Wales  and  Van  DiemerCs  Land 
Establishment.^  The  lands  to  be  granted  to  Thomas 
were  to  be  so  conveyed,  that  he  and  the  other  partners 
might  become  tenants  in  common  thereof,  in  fee*  The 
capital  might  be  increased  by  adding  shares,  the  partners 
were  to  receive  interest  at  5  per  cent,  per  annum,  in 
respect  of  their  shares,  before  any  division  of  profits. 
All  expenses,  losses  and  damages  which  might  be  in- 
curred in  carrying  on  the  business  were  to  be  paid  and 
borne  out  of  the  stock,  monies,  and  effects  of  the  part- 
nership, and  if  the  same  should  become  deficient,  then 

YZ  by 
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hf  the  piuliien  ouf  of  their  respective  separate  moiual» 
ki  the  same  shares  and  propdrtionSf  in  which  they  should 
be  respe($tiYel7  entitled  to  the  remainder  of  any  net 
gains  and  promts.  When  it  became  necessary  to  pay 
further  instahnents  on  the  shares,  calls  on  the  partners, 
except  Thomas,  were  to  be  made,  as  therein  provided. 
Provimon  was  made  for  the  conduct  and  management  ol 
the  business,  and  for  the  keeping  and  stating  of  the  ac- 
counts yearly,  and  for  the  division  of  the  profits,  and 
the  deed  contained  several  other  provisions  to  whidi  it 
does  not  seem  necessary  particularly  to  advert. 


Soon  after  the  execution  of  the  deed,  Mr*  Thomag 
went  to  Van  DieyierCs  Land,  for  the  purpose  of  ma- 
naging the  affiurs  and  concerns  of  the  partnership  there. 
^or8es  and  other  cattle  were  procured,  as  it  would  seem, 
to  a  considerable  extent,  if  not  principally,  by  or  through 
the  agency  of  the  Plaintiff  Colonel  Lautour;  and  the 
business  of  the  partnership  was  commenced :  the  firm 
of  Marjoribanks  and  Company,  consisting  of  the  De* 
fendant  Stewart  Marjoribanks,  WiUiam  Kershaxo  (one  of 
tiie  partners),  ^xAArchihaU  John  Marjoribanks,  were  the 
agents  employed  by  the  partnership  in  London  for  the 
purpose  of  shipping  cattle  and  other  things  necessary 
for  the  establishment  in  the  colony. 

The  Plaintiffs  all^,  that  the  Plaintiff  Lautour  was 
totally  unacquainted  with  business,  and  that  he  took  no 
part  in  the  management  of  the  undertaking,  and  never 
interfered  in  or  with  the  accounts  thereof. 


Mr.  Thomas  did  not  give  satisfaction  in  the  manage- 
ment  of  the  business ;  and  on  the  21st  day  of  Jtme 
1827,  the  other  partners  executed  certain  deeds,  the 
effect  of  which  seems  to  have  been,  to  dissolve  the 
partnership  as  to   Thomas,  to  revoke  the  powers  of 

attorney 
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attorney  which  had  been  granted  to  him,  and  to  give 
ihe  necessary  powers  to  Thomas  Button  to  carry  on 
"the  business  of  tl^  concern  for  the  benefit  of  the  re- 
maining partners,  Lautaur,  Gibbs^  Kershaw^  Keate,  and 
J!lphinst<me» 

Thtnnas  subsequently  executed  a  deed  of  dissolution. 
Other  agents  were  from  time  to  time  appointed  in  the 
colony,  and  the  business  was,  for  some  time,  carried  on 
ibr  the  benefit  and  at  the .  risk  of  the  other  partners, 
-i^ithout  any  other  or  new  arrangement  being  made  be* 
'tween  them,  except  as  they  may  have  concurred'  in 
carrying  on  the  business  in  a  manner  not  perfectly  ao  • 
cordant  with  the  provisions  of  the  deed  of  November 
1825. 
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Not  long  after  the  establishment  of  the  concern, 
.Kershaw  assigned  his  share  and  interest  to  Archibald 
~  JiJin  Marforibanks,  who  thereupon  became  a  partner 

^th  Lautour,  Keate,  Gibbs  and  Elphinstone ;  but  he 
-oafterwards  died,  and  his  share  became  vested  in  his 

:£Either  Stewart  Mofjoribanks,  as  his  legal  personal 
^representative. 

*-    It  appears  that  in  the  transaction  of  the  business  in 
^the  colony,  the  parties  incurred  expenses  and  losses  to 
^fc  much  greater   extent  than  they  had  contemplated, 
mnd  for  which  they  were  not  prepared.     They  received, 
:£rom  time  to  time,  notices  of  debts  incurred  and  of 
^Inlls  drawn  upon  them  by  their  agents  in  the  colony, 
«nd  very  often,  with  such  notices,  they  received  very  san- 
guine accounts  of  the  value  and  future  prospects  of  the 
concern:   but  as  such  future  prospects  were  to  be 
Tealiaed  only  by  further  outlay,    which  none  of  the 
parties  could  conveniently  make,   and  some  of  them 
oould  not  make  at  aU,  aud  as  the  statements  of  the 
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agents  were  not  such  as  could  be  securely  reUed  on, 
the  prospects  of  the  concern  to  those  who  had  to  supply 
the  expense  were,  for  a  long  time,  very  unsatisfactory 
and  discouraging. 

Archibald  John  Marforibanhs  being  dead,  and  Ker^ 
shaw  having  ceased  to  be  a  partner  with  Stetoart 
Marjoribanksj  a  new  partnership  was  formed  between 
the  Defendants  Stewart  Marjaribanks  and  Ferrers;  and 
the  firm  of  Marjoribanhs  and  Ferrers  was  employed  as 
the  agents  of  the  establishment,  and  transacted  the 
business  of  the  establishment  in  London^  in  the  same 
manner  as  the  former  partnership  of  Marjoribanhs 
and  Co.  had  done.  The  accounts  of  the  establishment 
were  kept  by  Mr.  Down,  a  clerk  of  Marjoribanhs  and 
Ferrer Sfi\iQ  partners  met  to  transact  their  business  at  the 
counting-house  oi  Marjoribanhs  and  Ferrers,  and  there 
gave  their  directions  as  to  the  employment  of  agents, 
the  shipment  of  stock,  utensils,  and  stores,  and  the 
acceptance  of  bills.  The  agents  of  Marjoribanhs  and 
Co.,  or  Marjoribanhs  and  Ferrers  made  such  advances 
as  were  required  for  carrying  on  the  business,  and  the 
partners,  at  their  meetings,  agreed  what  contributions 
from  them,  respectively,  were  required  to  repay  the 
advances,  and  to  carry  on  the  undertaking ;  and  there- 
upon, when  required  or  thought  necessary,  the  contri- 
butions were  called  for  from  the  partners.  The  calls 
had  reference,  not  only  to  the  shares  of  capital  until 
they  were  paid  up,  but  to  the  sums  required  for  pay- 
ment of  expenses,  for  which  the  agreed  capital  was 
insufficient.  The  contributions  called  for  from  each 
partner  were  considered  to  be  due  from  the  partners 
severally,  and  each  partner  was  thereupon .  charged 
with  the  amount  in  his  account  with  the  concern,  and 
the  agents  who  had  advanced  the  money  were,  and 
reasonably  considered  themselves  to   be  creditors  of 
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-Che  whole  concern,  for  any  amount  due  to  them  until 
'arepaid* 

It  was  both  the  interest  and  the  dut j  of  each  part* 
aier  to  confiider,  not  only  lus  own  means^  but  also  the 
:snean8  of  his  co-partners,  to  make  the  payments  or 
<K>ntribution8  required  for  carrying  on  the  concern*  The 
2>re88ure  upon  each  would  be  increased  and  might 
become  overpoweringy  by  any  failure  of  the  others  to 
support  their  part  of  the  burden,  and  every  one  had 
«^  right,  by  all  fair  means,  to  require  security  or  pro- 
-Section  from  the  others. 


1848. 


On  the  9th  ot  December  1828,  at  a  meeting  between 
Colonel  Elphinstone  and  Mr.  Keate,  a  minute  was  made 
.Sn  the  partnership  book  to  the  eflfect,  **  that  no  indi- 
^^idual  member  of  the  establishment  ought  to  ship,  on 
own  account,  any  stock  or  other  article  that  can  in 
ly  way  interfere  with  the  interest  of  the  establish- 
ment in  Van  DiemefCs  Land,  without  previous  com-* 
lunication  with    and    consent  of  the  other  parties 
^soDcemed.'' 


Amidst  the  embarrassment  of  the  concern,  and  the 
Soioreasing  difficulties  of  the  parties  to  make  the  neces^ 
^Mury  advances,   the    contributions  due  from   Colonel 
^JLautour  fell  greatly  into  arrear ;  but,  notwithstanding 
"^rhat  was  due  from  him  to  his  partners,  he  was  under^ 
^rtood  to  be  engaged  in  separate  speculations  of  his  own, 
«uid  incurring  other  risks  than  those  to  which  he  waa 
liable  with  his  partners;  and  he  was  further  under* 
Qtood  to  intend  to  leave  England  to  go  to  Van  DiemevCs 
JLand^    He  seemed  to  be  about  to  withdraw  from  the 
country  without  satisfying  the  just  claims  of  his  part- 
ners ;  to  go  to  the  place  where  the  partnership  business 
for  profit  and  loss  was  carried  on ;  to  engage  in  separate 

speculations. 
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speculationsy  which  might  compete  with  the  partner- 
ship speculations^  over  which  he  had  the  powerj  to 
which,  as  a  partner,  he  was  entitled.  At  that  time, 
on  the  balance  of  his  accoimt  with  his  partners,  there 
appeared  to  be  due  &om  him  for  principal  money  and 
interest  the  sum  of  2413JL  ds. 


It  seems  to  have  been  admitted,  that  he  could  not 
then  pay  the  whole  of  this  sum,  but  that  he  did 
intend  and  hope  to  pay  so  much  as  would  reduce  his 
debt  to  lOOOJl ;  and  his  partners,  and  also  MarfaribankM 
and  FerrerSf  apparently  relying  on  his  intention  and 
ability  to  do  so,  were  induced  to  agree  to  an  arrange- 
ment, by  which  the  sum  of  lOOOiL  was  to  remain  due 
£n>m  him  on  security;  and  imder  the  directi<mB  of 
Marjoribanks  and  Ferrers,  who  acted  £ov  all  parties, 
the  indenture,  dated  tbe  4th  day  of  Augmt  18299  was 
prepared.  It  was  made  between  Zau^ottr  of  the  first 
part,  Oibbe,  Keate,  Elphirutone  and  Stewart  Mmrfmr 
btmhe  (as  administrator  of  Archibald  .John,  Matjcrir 
banks)  of  the  second  part,  and  Marjoribanks  and 
Ferrers  of  the  third  part,  and  was  executed  by  all 
the  parties.  It  recited,  that  upon  a  statement  of  the 
concerns  of  the  partnership,  so  far  as  the  same  could 
then  be  made  up,  and  of  the  advances  made  by  the 
several  parties  in  respect  thereof,  Lautaur  was  indebted 
to  the  partnership  in  the  sum  of  lOOOiL,  as  he  admitted, 
and  was  desirous  to  make  all  his  interest  in  the  pro- 
perty and  effects  of  the  partnership  a  security  for  the 
repayment  of  the  1000/1  with  interest  thereon^  and  of 
all  further  sums  of  money,  which  it  might  be  neoessary 
to  advance  and  pay  on  account  of  the  partnership^  in 
respect  of  his  share  and  interest  therein :  and  it  was 
witnessed,  that  Lautaur  granted,  sold,  and  assigned 
all  his  sharei^  right,  and  interest  in  the  property  and 
eflbots  of  the  partnership  to  Marforibanks  and  Fearrets  ; 
,       .  to 
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id  bold  to  them,  thdr  heirs,  execaton,  admlniatnrton 
«iid«SBigii8  to  their  use;  npon  trust,  that  they,  upon 
bemg  reqmred  by  the  parties  of  the  second  part^ 
dKMiid  sell  and  oonv^  into  money  all  the  property 
and  eifoeto  th^rel^  assigned;  and  in  the  meantime 
and  unlii  suoh  sale  and  on  behalf  of  Lauimir,  to 
eany  on  the  partnership.  The  monies  to  arise  from 
tiie  sale  were  to  be  applied,  in  the  'first  place^  in  reim- 
borsing  themiBelyes  the  expenses  of  sale ;  secondly,  in 
repsyment  to  the  partnership  of  the  lOOOiL  and  interest^ 
and  such  further  sums  as  Lautaur  might  become  in- 
debted to  the  partnership,  with  interest;  and  the  re- 
sidae  of  such  monies  (if  any)  was  to  be  paid  to  Lautour. 
And  Lautumr  appointed  Marjcrtbanks  and  Ftrren  his 
attoraies  for  the  purposes  in  the  deed  mentioned.  And 
he  covenanted  not  to  revoke  any  of  the  powers  there- 
by given,  nor  ta  interfere  in  the  management  of  the 
partnership,  nor  to  release  any  debt  due  to  the  part- 
nenhip;  And  he  thereby  expressly  renounced  and 
diselaimcd  all  right  and  title  to  interfere  in  the  man- 
agement and  direction  or  control  of  the  partnership, 
its  agents,  capital,  lands,  live  and  dead  stock,  goods, 
chattels,  and  effects  whatsoever,  or  any  part  thereof,  in 
the  cohmies'  of  New  South  Wales  and  Van  JXanetCs 
Lomd* 


184& 


TlMse  covenants  on  the  part  of  the  Pldntiff  Lautaur, 
are  not  stated  in  the  biU,  nor  is  the  relief  prayed  founded 
upon  ihem.  I  might  therefore  have  passed  them  over 
widiont  notice,  bnt  they  were  strongly  urged  in  aiga- 
ment^  as  manifesting  a  fraudulent  intention  to  keep  the 
Plaintiff  in  ignorance,  and  take  advantage  of  him. 


It'  may,  I  think,  be  admitted,  that  the  covenants 
were  unusual,  tiH>ugh  it  has  been  contended  for  Ihe 
Defendants  that  they  were  not ;  but  under  the  circnm*- 
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stances  the  question,  if  to  be  entertained  at  all,  is, 
whether  they  afford  any  evidence  of  frand  or  oppres- 
sion. The  Plidntifis  say,  that  Colonel  Lautaur  was  in 
a  state  of  great  pecuniary  difficulty  and  embarrassment 
The  Defendants  knew  that  the  Vhkn\hS Lautour^  though 
understood  to  be  engaged  in  other  speculationSy  did 
not  even  affect  to  have  the  present  means  of  paying 
the  whole  of  the  debt  due  from  him  to  the  partnership. 
He  was  about  to  leave  10002.  at  least  due  from  him, 
and,  as  it  seems,  had  formed  a  plan,  not  only  to  leave 
England^  but  to  go  to  or  near  to  the  place  in  which 
the  property  of  the  concern  was  situate,  and  in  which 
the  business,  for  profit  or  loss,  was  to  be  carried  on. 
After  having  read  the  correspondence  and  evidence  in 
this  case,  and  not  taking  into  account  the  increased 
risk  of  loss  and  inability  to  pay,  which  Colonel  LauUmr 
was  inciurring  by  his  separate  speculations,  I  am  not 
surprised  at  the  other  parties  being  desirous  to  guard 
themselves  against  his  interference,  either  in  JEngUmd 
or  in  the  colony ;  and  it  appears,  that  the  deed  had  two 
objects,  one,  to  obtain  security  for  what  was  then  or 
afterwards  to  become  due  from  Lautour,  the  other, 
(which  under  the  circumstances  was  perhaps  quite  as 
important),  to  prevent  Lautour  from  interfering  in  the 
business  of  the  concern  till  his  debt  was  paid. 


Lautour  did  not  reduce  his  debt  to  the  partnership  to 
the  sum  of  10002.,  according  to  the  understanding  or 
agreement  at  the  time  when  the  deed  was  executed; 
but,  in  the  following  month  of  September,  he  paid  lOOOiL, 
and  thereby  reduced  the  debt  due  from  him  to  an 
amount  not  far  exceeding  14002.  In  the  bill  it  is  al- 
lied, that  the  10002.  paid  by  the  Plaintiff  in  September 
1829,  was  in  full  satisfaction  of  all  that  was  intended  to 
be  secured  by  the  indenture  of  August  1829.  This  is 
one  of  many  untrue  statements  permitted  to  stand  in 
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the  bill,  after  the  error  must,  as  I  think,  have  been 
apparent  to  the  Plaintiff  upon  the  documents,  even  if 
he  can  be  conceived  to  have  forgotten  the  facts  as  they 
took  place  at  the  time* 

It  does  not  appear,  that  after  the  execution  of  the 
deed,  the  Plaintiff  took  any  part  in  the  concern,  or 
attended  at  the  counting-house  of  the  agents  for  the 
purpose  of  inspecting  the  books  and  accounts.  He  was 
indebted  to  the  partnership  in  a  sum  of  money,  which 
he  either  could  not  or  did  not  choose  to  pay*  I  should 
have  thought  it  dear  that  he  could  not  pay,  if  it  did 
not  appear  that  he  was  continually  engaged  or  engaging 
in  other  speculations  requiring  capitaL  He  had  cove- 
nanted not  to  interfere,  and  he  did  not:  but  his  pe- 
cuniary embarrassments,  which,  notwithstanding  his  en- 
gaging in  other  speculations,  were  probably  real,  appear 
to  have  increased  upon  him.  In  April  1830,  he  was 
imprisoned  for  debt ;  on  the  29th  of  May  following,  a 
conunission  of  bankruptcy  was  issued  against  him ;  he 
was  found  and  declared  a  bankrupt,  and  Mr.  Broum  and 
other  persons  were  appointed  assignees  of  his  estate  and 
eflfects* 

Lautaur  disputed,  as  he  had  a  right  to  do,  the  validity 
of  the  commission,  and  now,  evidently  suffering  great 
embarrassment  and  distress,  he  seems  to  have  used  his 
utmost  endeavours  to  procure  the  commission  to  be 
Buperseded,  and  if  possible  to  go  out  to  the  colonies, 
apon  some  new  and  independent  speculation,  which, 
notwithstanding  his  distress,  he  seems  even  then  to  have 
thought  lumself  in  a  condition  to  imdertake. 


1848. 


All  the  difficulties  to  which  his  partners  were  sub- 
jected by  his  omission  to  pay  the  contributions  due  from 
him  were  very  greatly  increased  by  his  new  position, 

and 
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and  his  endeayours  and  avowed  intentions  to  be  rdieved 
from  it 

If  the  commission  had  been  known  to  be  Yalld,  the 
assignees  might  have  been  dealt  with  for  a  settlement ; 
but  the  oonmiission  being  disputed,  there  was  a  partner, 
apparently  bankrupt,  with  an  uncertainty  whether  he 
was  really  so  or  not,  and  no  satisfactory  means  of 
settlement  appeared :  but  undoubtedly  the  other  part- 
ners must  have  been  desirous,  and  even  exceedingly 
anxious,  to  escape  from  the  situation  in  which  they  were 
placed,  by  getting  rid,  if  they  could,  of  Lautaur,  and 
dl  claims  in  respect  of  his  share. 

This  desire  and  anxiety  appears  in  several  of  the 
letters  which  have  been  produced.  The  Defimdants 
explain  it  by  the  circumstances  of  the  case ;  the  Phun- 
tifis  impute  every  thing  that  was  done  to  a  fraudulent 
intention  to  take  advantage  of  Lautonr^s  distress,  to  pro- 
cure for  themselves  a  transfer  of  his  interest  without 
consideration,  or  sufficient  consideration. 


Upon  the  appointment  of  agents,  questions  arose  as 
to  the  necessity  of  Colonel  Lautour^B  concurrence  in  the 
grant  oi  the  powers ;  and  upon  advances  b^g  made  by 
the  agents,  questions  arose  respecting  the  liability  to 
pay  the  calls  or  contributions  required  in  respect  o: 
Lautour*&  share ;  the  hope  of  obtaining  any  thing  from 
Lautour  had  entirely  failed,  and  all  along  there  was  an 
apprehension  that  the  Crown  might  resume  or  revoke 
the  grants  or  intended  grants  of  land,  for  want  of  some- 
thing being  done,  which  could  only  be  done  by  inereased 
outlay  of  money. 

In  the  meantime  and  on  the  28th  of  June  18S(H  Mr. 
Keate  was  informed  by  a  letter,  from  the  agent  Mr. 

Dutian^ 
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JhaUm^  dated  the  17th  of  January  1830,  that  Colond 
JLautotir  expressed  his  wish  to  be  in  the  colony,  sayuig* 
'fthat  if  he  were  to  come^  he  would  speedily  settle  every 
^hing ;  and  Mr.  Duttany  after  intimating  that  Lawtour 
^^as  engaged  in  speculations  in  Van  Diemen*s  Lahdf 
'  Sydney ^  Swan  River,  &C9  stated,  that  he  feared  his  ruin, 
mnd  he  hinted  at  his  being  engaged  in  other  triansactions, 
contrary  to  his  duty  as  a  partner. 

In  July  1830,  Colonel  Znu^citfr,  stating  that  he  had 
ixiade  repeated  applications  for  accounts  (of  which  how^ 
ever  there  is  no  evidence),  requested  a  statement  of 
accounts  to  be  transmitted  "to  him  for  his  assignees.  The 
statement  was  sent  to  him  accordingly,  and  his  attention 
to  his  own  interest  was  immediately  shewn,  by  a  clium 

wUch  he  made  for  a  sum,  for  which  credit  had  not  been 

given  to  him. 

■ 

The  partners,  in  their  difficulties,  conceived  that  tiiey 
fiugtit  remunerate  a  managing  agent  by  gi^ng  him  a 
portion  of  land  for  himself,  and  so  avoid  the  necesdty 
of  making  further  calls  in  England;  but  knowing  that 
this  eould  not  be  done  without  some  arrangement  with 
Colonel  Lautour  or  -his  assignees,  they  opened  a  nego* 
tiation  with  his  assignees  for  that  purpose  in  October 
1830. 


•  l*he  negotiation  continued  for  some  time,  but  failed 
ki  eoDsequence  of  the  state  of  Colonel  Lautow^B  affiurs : 
and  thus  the  other  partners,  engaged  as  they  were  in  a 
concern  which  was  at  that  time  very  haizardous  and 
even  disastrous,  if  not  ruinous,  to  an  extent  which  made 
them  desirous  to  wind  up  the  concern  in  any  way  likely 
to  occasion  them  the  least  loss,  could  not  sell,  or  reward 
an  agent  by  giving  him  a  portion  of  land,  or  even  grant* 
powers  of  attorney  which  should  be  iree  from  hazard. 

The 


336 


CASES  IN  CHANCERY. 


184». 


P?he  management  in  the  colony  was  not  satisfactoiyi 
and  although  Colonel  Lautaur  may  have  thought  that 
he  could  have  improved  it,  such  does  not  appear  to  have 
been  the  opinion  of  his  partners,  who  had  long  been 
alarmed  at  the  thoughts  of  his  going  to  the  colony,  and 
interfering  in  the  business.  On  the  11th  of  September 
1831,  he  wrote  to  Colonel  Elphinstone as  follows :  —  "I 
have  heard  from  respectable  persons,  and  in  short  seen 
letters  from  Van  DiemerCs  Landy  saying,  that  the  estate 
of  the  company  cannot  go  on  without  one  of  the  partners 
will  -go  out  and  settle  on  it.  Probably  you  will  have 
heard  I  am  going  out  (meaning  to  Van  DiemewHs  Land) 
very  soon,  having  nearly  arranged  every  thing  to  super- 
sede the  bankruptcy.  This,  of  course,  will  place  me  with 
r^ard  to  my  share  as  I  was  originaUy.  My  wish  would 
be  to  take  charge  of  what  belongs  to  me,  as  soon  as  what 
is  due  to  Mr.  Stewart  Marjoribanks  be  wiped  off."  In 
these  few  words  he  shews,  1.  That  he  expected  to  super- 
sede the  commission ;  2.  That  he  .was  in  communication 
with  some  person  who  gave  him^information  on  wluch 
he  relied  from  the  colony ;  3.  .That  he  fended  to  go  to 
Van  DiemerCs  Land;  4.  T^a,t  he  expected  his  position 
as  to  his  share  would  be  as  it  was  originally ;  meaning, 
I  suppose,  before  the  bankruptcy,  not  as  he  was  in 
Auffust  1829 ;  5.  That  he  wished  to  take  charge  of  what 
belonged  to  him,  as  soon  as  his  debt  to  Stewart  Marjari^ 
banks  vr€L8  wiped  off.  He  therefore  admits  the  debt, 
which  could  only  mean  his  debt  to  the  partnership, 
though  spoken  of  as  his  debt  to  Stewart  Marfartbanks ; 
and,  admitting  the  debt,  he  also  admits  that  its  ex- 
istence would  delay  his  taking  charge  of  what  belonged 
to  him. 


The  Phuntiff 's  intimation  of  his  intention  to  go  out, 
and  of  his  wish  to  take  charge  of  what  belonged  to  him, 
and  the  statements  made  by  Mr.  Button,  most  have 
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:xncrea8ed  the  alarm  of  his  partners,  and  made  them  still 
xnore  desirous  to  defeat  his  intentions,  or  to  protect 
^emselves  agiunst  his  proceedings. 

Colond  Lautour  presented  his  petition  to  supersede 
"the  commission  on  the  12th  of  November  183  L     He 
Jioped  to  raise  money  for  the  occasion  from  Messrs.  Gale 
wkuA  Son,  to  whom  he  was  already  indebted ;  and  their 
solicitors,  Messrs.  Nind  and  Cotterilly  after  some  com-* 
xnunication  with  him  on  the  subject,  applied  .to  Messrs. 
JPresl^/Uld  and  Son  (the  solicitors  of  the  partnership), 
^or  such  a  statement  of  account  as  would  shew  the 
'position  of  Lautour  with  his  colleagues.     In  the  nego- 
tiation which  took  place,  Nind  and  Cotterill,  acted  as 
eoUdtors  and  agents  of  Gale  and  Son,  to  whom  the 
Plaintiff  Lautour  was  indebted,  and  from  whom  he 
lioped  to  obtain  a  further  advance  of  money.    The  Plain- 
liff  allies,  that  Nind  and  Cotterill  were  not  his  solicitors 
or  agents.     It  does  not  appear  that  Nind  and  Cotterill 
were  the  solicitors  or  agents  of  the  Plaintiff  on  any 
other  occasion  than  this;   but  I  am  satisfied  that,  on 
this  occasion,  they  were  and  acted  as  his  agents,  with 
his  fuU  knowledge,  acquiescence,   and  authority.     In 
the  course  of  the  treaty,  and  by  letter  dated  the  28th 
oi  November  1831,  Messrs.  Freshfield  stated  to  Nind 
and  Cotterill,  that  Colonel  Lautour  was  liable  to  3500/., 
besides,  interest  for  calls  theretofore  made,  and  that  in 
order  to  make  his  share  worth  any  thing,  the  whole 
ooncem  must  first  pay  17,500^,  a  sum  which  they  were 
assured  Colonel  Lautour  did  not  expect  it  to  realise,  and 
though  they  considered  his  interest  to  be  of  no  value, 
they  offered  to  pay  him  250L  for  a  release.     He  en- 
deavoured to  obtain  a  larger  sum,  and  also  wished  that 
what  should  be  given  to  him  as  a  consideration,  should 
be  given  to  him  in  the  form  of  land  in  the  colony  ;  but 
the  Defendants  refusing  to  vary  their  offer,  the  Plaintiff 
Vol.  XL  Z  at 


1848. 


338 


CASES  IN  CHANCERY. 


1848. 


at  length  consented  to  accept  it,  and  his  consent  was 
communicated  to  Messrs.  Freshfield  bj  a  letter  signed 
by  Mr.  Cotterill,  dated  5th  December  1831,  and  in  these 
words :  "  I  have  persuaded  Colonel  Lautour  to  take  the 
250/.  The  matter  cannot  be  completed  till  he  has 
obtained  his  supersedeas,  which  I  expect  will  be  (»:deied 
to-morrow."  At  the  request  of  Nind  and  CoUeriU,  the 
draft  of  an  indenture  for  the  final  completion  of  Uie 
agreement  was  sent  to  them  on  the  6th  December  1831» 
bnt  the  Plaintiff  did  not  obtain  his  supersedeas  at  the 
time  when  he  expected.  An  order  was  indeed  made 
in  the  bankruptcy  on  the  9th  day  of  December  1831, 
by  which  the  Plaintiff  was  ordered  to  do  certain  tlungB^ 
with  a  view  to  the  supersedeas  of  the  oommissioii. 
Those  things  were  not  done,  and  it  remained  doabtfiil 
whether  the  Plaintiff  would  be  able  to  obtain  the  super- 
sedeas ;  and  in  consequence  of  the  unsettled  state  of  his 
affairs,  nothing  further  was  at  that  time  done  towards 
the  completion  of  the  agreement ;  but  the  parties  seem 
to  have  considered  it  to  be  a  valid  and  binding  agree* 
ment,  so  far  as,  under  the  circumstances,  it  could  boi 
The  Plaintiff,  Lautour^  repeatedly,"  at  considerable  £s* 
tancee  of  time,  claimed  to  be  entitled  to  the  benefit  of 
it,  and  his  letters  of  the  18th  February ^  the  8th  Majff 
the  19th,  the  21st,  and  the  22nd  July  in  the  year 
1832,  are  produced,  for  the  purpose  of  proving  that  he 
did  claim  such  benefit,  and  gratefully  accepted  50iL  in 
part  payment  of  the  250/1,  the  consideration  provided 
for  him  by  the  agreement.  It  appears  that  when  he 
wrote  his  letters  of  the  18th  February^  and  8th  Metgf 
he  was  in  communication  with  his  solicitor,  Mr.  Poete^ 
and  when  he  wrote  the  letters  of  July^  he  was  ^tesixoos 
to  receive  the  money  himself,  and  to  prevent  its  hfkttg 
received  or  attached  by  Messrs.  Gale,  on  whose  bdialf  it 
was  subsequently  claimed,  and  to  whom,  on  anodier 

occasion. 
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oocaaion,  he  admitted  it  to  be  due,  in  a  letter  in  which 
he  also  refers  to  his  solicitor  Mr.  Fdole^ 

In  the' meantime,  the  prospects  of  the  company  seem 

to  have  been  somewhat  improving.  Favourable  accoontsj 

resting  perhaps  on  a  better  foundation,  were  from  time 

io  time  made,  and  some  receipts  of  valuable  produce 

were  made,  but  it  is  apparent  that  the  proapect  was  still 

very  donbtfiiL    Great  expenditure  and  loss  had  been  in<* 

carred,  no  compensating  returns  were  received,  and  the 

ultimate  result  was  still  subject  to  great  hasard.    It  was 

in  these  circumstances,  that  Colonel  CUbbs,  in  the  year 

1834,  desired  to  be  altogether  released  from  his  liability*: 

Se  was  then  indebted  to  the  partnership  in  upwards  fd 

SOOCML,  and  liable  to  contribute  to  such  future  contrin 

l>utions  as  might  be  necessary,  and  he  offered  to  release 

mil  his  claims  upon  the  property  and  effects  of  the  part*^ 

^lership,  in  consideration  of  his  being  released  hy  his 

^x>partners  from  his  debt  to  them,  and  all  further  con^ 

^^tibntions.  An  arrangement  for  that  purpose  was  accordn 

:&i^ly  made,  and  was  carried  into*  effect  by  deed,  dated 

5.a  July  1835,  and  the  sum  of  357 1£  8^.  Qd.  was  the 

sunount  of  the  present  debt  from  which  Colonel  Oibbs 

then  released. 


1848. 


The  Plaintifis  have  endeavoured  to  make  out,  that 

tlie  same  sort  of  fraud  which  they  allege  to  have  been 

practised  against  iMutour^  was  also  and  in  like  manner 

practised  on  Colonel  Gibbt^  but  in  this  endeavour  they 

have  entirely  failed. 


The  agreement  made  in  December  1831,  though  con- 
sidered binding,  was  not  completed ;  and  in  consequence* 
thereof,  the  share  of  iMutour  was  not  treated  as  extin- 
guished or  as  merged  with  the  shares  of  the  other 
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parties,  but  was  still  the  subject  of  separate  account  i 
the  books  of  the  partnership* 

The  completion  of  the  agreement  having  been  soi 
pended,  only  by  reason  of  the  supersedeas  not  hsmn 
been  granted,  and  the  delay  in  granting  the  supersedei 
having  arisen  from  the  Plaintiff  not  having  performc 
certain  conditions,  which  he  alleged  he  was  not  bonn 
to  perform,  he,  at  length,  as  he  stated,  was  compellc 
by  the  circumstances  of  distress  in  which  he  was  plaoei 
to  submit  to  all  the  terms  imposed  upon  him  by  thoi 
who  offered  the  supersedeas,  and  having  immediate  ooci 
sion  for  the  sum  of  150/.,  he  requested  Mr.  Marjoribam 
to  lend  him  the  same,  promising  to  repay  it  out  of  tl 
money  he  was  to  receive  from  the  assignees  on  h 
settlement  with  them ;  adding  to  his  promise  these  word 
**  as  although  your  firm  will  have  to  pay  me  200/.  tha 
still  that  sum,  I  know,  is  to  go  to  Mr.  Gdle.^  It  canni 
be  doubted,  that  this  expression  referred  to  the  agre 
ment  of  December  1831.  After  communication  wil 
Mr.FerrerSf  it  was  agreed,  that  although  the  supe 
sedcas  had  not  then  been  obtained,  the  agreement 
December  1831  should  be  immediately  completed,  ai 
the  Plaintiff  was  urgent  to  have  it  completed  at  one 
in  order  that  he  might,  without  delay,  remit  the  monc 
he  was  to  receive  to  his  family,  who  were  in  great  wa; 
of  it 


The  Plfdntiff  was  told,  that  on  the  balance  of  his  a 
count,  as  it  then  stood,  (and  continued  from  the  aocou: 
as  it  stood  in  December  1831)  the  sum  due  from  hi 
was  5489/.  8«.  4d,  In  this  he  acquiesced ;  he  did  n 
examine,  or  ask  to  examine,  any  books  or  accounts.  I 
particularly  requested  that  Mr.  Freshfield  might  n 
know  what  was  doing,  as  he,  the  Plaintiff,  had  a  horr 
of  all  lawyers ;  but  in  other  respects,  he  seems  to  ha 

be< 


CASES  IN  CHANCEBT. 

been  aUve  to  his  own  interest:  and  in  speaking  of  a 
distinct  claim  which  he  had  for  30/.  on  account  of  Mr. 
Beauvais,  he  expressly  alluded  to  the  flourishing  state 
of  the  concern.  So  that  the  arrangement  then  proceeded 
upon  his  own  notion  that  the  concern  was  flourishing, 
and  at  his  own  request  no  lawyer  was  consulted  on  his 
behalf.  The  draft  of  the  deed  prepared  in  1831  was 
altered,  with  the  intention  of  adapting  it  to  the  state  of 
the  case.  In  May  1836  it  was  executed  by  the  Plain- 
tiff, who  thereupon  received  200/.,  which,  together  with 
the  sum  of  50/.  before  paid  to  him,  made  up  the  con- 
sideration sum  of  250/. ;  and  from  that  time  till  more 
than  two  years  afterwards,  no  complaint  was  made  of  it. 

There  was  a  mistake  in  the  statement  made  in  the 
deed  as  to  the  sums  stated  to  be  before  and  then  paid. 
It  was  recited,  that  on  account  of  the  250L,  (the  con- 
sideration money,)  lOOL^  had  been  previously,  and  150L 
was  then  paid ;  whereas,  in  fact,  only  50^  had  been  be- 
fore paid,  and  200L  was  then  paid.  The  same  mistake 
occurs  in  the  receipt  signed  by  Colonel  Lautour^  The 
fact  is  not  disputed,  and  nothing  turns  upon  it. 


The  deed  is  made  between  Lautour  of  the  first  part, 
Marforibajihs  and  Ferrers  of  the  second  part,  and  Keate, 
JElphinsttme,  and  Marjoribanks  of  the  third  part.     It  re- 
cites the  deed  of  the  4th  of  August  1 829,  that  Jxiutour 
was  indebted  to  the  parties  of  the  third  part  in  the  sum 
of  54392.  Ssn  AJLy  for  advances  made  by  them  on  ac- 
count of  Lautour  for  the  purpose  of  carrying  on  the 
partnerslup,  and  that  it  was  agreed  between  the  parties, 
that,  in  consideration  of  the  said  sum  of  543921  8«.  4cf. 
«o  due  and  of  250/.  to  be  paid  to  Lautour ,  he  should 
release  and  convey  to  the  parties  of  the  third  part,  all 
liis  right,  title,  and  interest  in  the  property  and  effects 
of  the  partnership,  freed  from  all  claim  and  equity  of 
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t84K  redemptioDy  and  release  all  claim  thereon^  and  dedarci 
the  dissolution  of  the  partnership,  so  far  as  r^arded 
him.  And  stating  the  sum  previously  paid  erroiMioualy, 
(as  I  have  before  mentioned,)  it  was  witnessed,  that  in 
pursuance  of  the  agreement,  and  for  the  considerations 
ther^  mentioned,  Marjoribanks  and  Ferrers,  at  the  re- 
quest and  by  the  direction  of  Lautourj  released,  con- 
veyed and  assigned  to  Keate,  JElphinsiane,  and  Marforif 
banks,  all  the  right,  title,  and  interest  of  LauUmr,  in 
and  to  all  the  property  and  effects  of  the  partnership; 
to  hold  the  same  to  the  use  of  Keate,  Elphinstone,  and 
Marjoribanks,  free  from  all  right  and  equity  of  re* 
demption  under  the  deed  of  August  1829.  He  ap^ 
pointed  them  his  attornies  for  the  purposes  therein 
mentioned,  and  released  them  from  every  claim  which 
he  might  have  against  them,  for  or  in  respect  of  or  by 
reason  or  on  account  of  the  copartnership,  or  of  any 
property  or  effects,  matter  or  thing,  belonging  or  in 
anywise  relating  thereto.  And  it  was  declared,  that  the 
partnership  was  dissolved  and  should  cease,  as  far  as 
concerned  Lautour. 

The  continuing  partners  did  not  enter  mto  this  trans- 
action,  without  incurring  the  risks  which  could  not  be 
avoided,  in  consequence  oiLautaur  not  having,  even  then, 
obtained  the  supersedeas  of  the  commission  of  bankrupt, 
which  was  then  in  force  against  him;  but  subject  to 
those  risks,  it  was  considered  that  a  final  settlement  was 
made  with  Colonel  Lautour.  The  business  of  the  e9» 
tablishment  was  afterwards  carried  on  by  the  continuing 
partners  for  their  own  benefit,  wholly  independently  of 
Lautour,  who,  having  obtained  his  release  and  the  250L 
agreed  to  be  given  in  1831,  did  not,  ostensibly  at  leasts 
interfere  with  them,  or  make  any  claim  upon  them ;  but 
allowed  them  to  proceed  with  their  business,  on  the  faith 
of  the  arrangement  into  which  he  had  entered,  till  the 
«        .  year 
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year  1839*  An  order  in  his  bankruptcy  was  made  on 
the  22nd  o{ December  1838,  and  thereby  it  was  ordered, 
that  the  persons  therein  mentioned,  (Mr.  Brown  and 
others,)  should  conyey  and  assure  LautouT^%  share  of  the 
partnerdiip  grants  of  land  and  cattle,  stock  and  imple- 
ments, with  the  accumulations  thereof,  to  Lautour  him- 
self, or  to  a  trustee  to  be  nominated  by  him.  Lautovr 
nominated  his  co-Plaintiff  in  this  cause,  Joseph  Knight^ 
to  be  his  trustee ;  and  in  oonsequenee  of  the  order,  in- 
dentures, dated  the  6th  and  7th  of  February  1839,  were 
made  and  executed,  by  and  between  the  persons  named 
in  the  order  of  the  first  part,  the  Plaintiff  Knight  of 
the  second  pait,  and  Lautour  of  the  third  part ;  and 
thereby  Lautour^s  alleged  share  of  the  property  and 
eflfects  of  the  partnership  were  conyeyed  and  assigned 
to  the  Plaintiff  Knighty  in  trust  for  Lautour,  for  the 
purposes  therein  mentioned. 


1848. 
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These  deeds  were  almost  immediately  followed  by 
the  demand  of  Lautour  to  have,  what  he  called, 
hb  share  or  the  valne  of  his  share  of  the  partner- 
ship, and  that  demand  being  resisted,  he  filed  his 
ordinal  bill  in  this  cause  on  the  22nd  of  Marth  1 839; 
The  object  is  to  set  aside  the  deeds  of  the  4  th  of 
August  1829  and  the  2nd  May  1836,  on  the  ground 
that  they  were  obtained  by  direct  fraud,  and  for  in- 
adeqtiate  considerations.  It  is  alleged  in  the  bill, 
that  the'  Plaintiff  was  a  person  wholly  unacquainted 
with  bu^ess,  that  he  did  indeed  procure  a  supply  of 
horses  and  other  stock  for  the  concern,  but  except  as  to 
that  supply,  he  took  no  part  in  the  management  of  the 
tmdertaking,  that  he  was  entirely  ignorant  of  the  trans- 
actions and  bnsiness  of  the  partnership,  aiid  having 
&llen  into  pecuniary  embarrassments,  the  Defendants, 
lu8  partners,  formed  a  scheme  to  exclude  him  firom  what 
they  knew  to  be  a  very  valuable  concern,  and  obtain 
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from  him  a  transfer  of  his  interest  therein  at  an  inade- 
quate price :  and  that,  for  this  purpose,  they  designedly 
kept  him  in  ignorance  of  the  true  value  which  was 
known  to  them,  and  then  wilfully  and  intentionally 
took  a  fraudulent  advantage  of  that  ignorance  and  of 
his  distress,  and  by  pressure  compelled  him  to  execute 
the  deeds  which  are  now  sought  to  be  set  aedde. 


Now  it  is  satisfactorily  made  out,  that  the  Plaintiff,  al- 
though he  might  be  improvident,  was  not  a  person  wholly 
unacquainted  with  business  or  unmindful  of  his  own 
interest.  It  is  not  true  that  he  never  interfered  in  the 
management,  except  in  procuring  a  supply  of  horses, 
and  stock ;  on  the  contrary,  it  appears,  that  up  to  the 
4th  August  1829,  he  took  an  active  part  In  the  concern, 
had  as  good  means  of  being  and  probably  was,  m  fully 
acquainted  with  the  transactions  and  business  of  the 
partnership  as  any  of  the  other  partners,  and  nothing 
was  concealed  from  him*  All  the  partners  were  in  more 
or  less  difficulty  and  embarrassment ;  they  were  engaged 
in  a  speculation  which,  to  say  the  least  of  it,  was  very 
hazardous,  their  expenses  were  greater  than  they  had 
contemplated  or  were  prepared  for.  It  was  impossible 
to  ascertain  the  true  value  of  the  concern.  They  were 
obliged  to  depend  on  agents,  whose  accounts  were  not 
strictly  to  be  relied  on,  were  flattering  when  advances 
were  required,  and  the  contrary  when  want  of  return 
and  profit  was  to  be  excused.  All  the  partners  were 
more  or  less  at  a  loss  what  to  do  or  whom  to  blame, 
but  in  respect  of  knowledge,  they  were  on  equal  terms 
at  least;  though,  if  I  were  at  liberty  to  conjecture, 
there  might  be  some  reason  for  supposing,  that  the 
Plaintiff  Xaz^^our,  by  separate  correspondence  and  his 
own  speculations,  procured  some  information  or  expe- 
rience more  than  the  others  possessed.  On  the  other 
hand^  it  does  appear,  tliat  the  Plaintiff  Lautaur  became 

considerably 
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coDfflderably  embarrassed  in  his  drcomstances,  being 
engaged  or  planning  engagements  in  other  speculations. 
It  maj  be  true,  that  hb  contributions  to  this  concern 
added  to  his  embarrassments,  and  made  his  other  speca« 
ktions  more  difficult ;  but  it  does  not  appear  that  his 
copartners  had  any  concern  with  his  embarrassments,  or 
were  even  aoquiunted  with  them,  till  a  late  period  of 
these  transactions,  any  otherwise  than  as  his  difficulties 
might  be  inferred  from  his  fiedlure  to  pay  the  contribu- 
tiona  which  were  due  from  him«     The  mere  non-pay- 
ment of  the  contributions,  which  he  was  called  upon  to 
jMty^  wasj  of  itself,  very  injurious  to  his  partners ;  but, 
^uscompanied,  as  it  was,  by  the  knowledge  that  the  Plain- 
"tiff  was  engaged  in  other  speculations  necessarily  ez- 
jpeomje  and  hazardous,  and  also  competing  with  the 
l>ufidne8s  -of  the  partnership,  and  that  he  intended  to 
£0  out  to  Van  JDiemeiCs  Land,  a  state  of  things  arose, 
^"which  made  it  very  important  to  the  other  members  of 
"^he  partnership,  not  only  to  obtain  security  for  what' 
or  might  become  due  from  the  Plaintiff,  but  also 
control  him  and  prevent  his  interference  in  the 
•^luuiagement  of  the  concern. 


I  am  of  opinion,  that  the  Plaintiffs  have  wholly 

failed  in  their  attempt  to  impeach  the  deed  of  the  4th 

^:>f  Attgtut  1829.    It  is  probable,  that  when  that  deed 

executed,    the  other  partners  would  have  been 

to  get  rid  of  the  Plaintiff  altogether,  but  such  does 

:%iot  appear  to  have  been  the  object  of  the  deed,  which^ 

I  have  stated,  was  twofold,  first  to  obtain  security, 

(secondly,  to  prevent  the  Plaintiff's  interference, 

>Nrliilst  he  continued  indebted.     By  paying  the  debt  he 

lougbt  have  been  freed  from  the  control  which  was  im<* 

posed  on  him ;  he  obtained  the  forbearance  which  the 

deed  gave  him  by  submitting  to  the  terms ;  and  it  does 

not  appear  to  me,  that  it  was  unreasonable  to  require 

those 
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those  terms,  or  that  any  advantage  was  taken  of  the 
Plaintiff  to  obtain  them.  After  the  execution  of  the 
deed,  the  Plaintiff  did  not  interfere,  and  though  his 
debt  remained  or  was  increasing,  calls  for  contributions 
were  not  made  upon  him,  and  no  longer  added  to  his 
embarrassments,  which,  howeyer,  seem  to  hare  pressed 
more  and  more  heavily  upon  him.  His  co-partners  had 
nothing  to  do  with  them,  and  did  not  reftise  to  give  him 
any  information  he  asked  for  respecting  the  concern,  as 
appears  by  the  answer  made  to  his  enquiries  in  July 
1830. 


-  It  seems  unnecessary  to  comment  at  any  length  on 
the  correspondence,  which  affords  the  best  informa- 
tion we  have  respecting  the  state  and  prospects  of  the 
concern  between  August  1829  and  December  1831.  I 
think  that  nothing  had  occurred  to  make  reasonable  men 
consider  the  prospect  much,  if  at  all,  better  than  it  was 
in  Auffuit  1829.  The  partnership  necessarily  suffered 
great  inconvenience  from  the  situation  and  circum- 
stances of  Lautour.  The  real  value  of  his  interest,  or 
the  amount  of  what  might  be  due  to  or  from  him  on  a 
final  winding  up  of  the  concern  could,  of  course,  be 
ascertained  accurately  only  by  winding  up  and  sale ; 
but  taking  the  accounts  as  they  were  kept  on  behalf 
of  all  and  as  they  were  binding  on  dl  unless  enors 
could  be  proved,  it  seemed  in  the  year  1831  very  pro- 
bable, at  least,  that  if  the  whole  property  had  been  sold 
and  the  concern  wound  up  and  settled,  nothing  would 
have  been  found  coming  to  Lautour.  After  the  year 
1830«  I  do  not  find  that  any  attempt  was  made  by  the 
other  partners  to  obtain  LauUmr^B  share  by  any  direct 
assignment  from  him,  till,  in  consequence  of  the  treaties 
entered  into  on  behalf  of  GaU  and  Son,  and  of  the 
Plaintiff,  the  agreement  oi  December  1831  was  entered 
into.  I  think  that  the  Plaintiff  was  boimd  by  the  act»of 

Nind 
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Vmdfoid.  Cotter  illy  who,  if  not  then  his  solicitorsi  were  1848. 
ertaanly  employed  or  authorised  by  him  to  act  as  his 
gteatBfior  the  purposes  of  the  arrangement  then  eon* 
amplated.  It  lieems  extraordinary  that  the  Phuntiff, 
fter  having  acquiesced  at  the  time  and  haying  so  often 
Ekerwaids  sought  the  benefit  of  that  agreement^  should 
ow  think  himself  at  liberty  to  disclaim  the  authority 
P  Hbui  and  Cotterilly  and  to  insist,  that  the  arrange^ 
lettt  of  which  he  claimed  the  benefit  was  not  binding 
pon  him.  If  the  Plaintiff  had  been  (as  he  hoped  to 
e)  in  a  situation  to  perform  that  agreement  imme* 
lately  after  it  was  entered  into,  there  is  nothing  to 
lew  or  make  it  probable,  that  he  would  not  have  done 
y  without  hesitation.  That  the  agreement  was  not 
Man  completed  was  probably  rather  his  misfortune 
lan  his  fault.  The  other  parties  to  the  agreement  were 
I  no  respect  the  cause  of  the  delay ;  they  were  great 
ifferers  by  it.  I  think  that  the  agreement  was  a  valid 
^reement,  and  that  this  Court  would  not  have  per- 
dtted  Lautour  to  act  in  violation  of  it. 

But  the  draft  of  the  deed  by  which  it  was  intended 
\  be  completed  was  not  finally  settled  in  December 
831,  the  order  for  a  supersedeas  not  being  then 
titained.  The  Plaintiff  was  not  in  a  position  to 
ymplete  the  agreement  even  in  April  1836,  and 
;  hifl  request  and  for  his  relief,  in  the  circumstances 
p  'distress  in  which  he  represented  himself  to  be^ 
le  deed  of  the  2nd  of  May  1836  was  executed. 
t  'was  prepared  upon  the  plan  of  the  draft  which 
Bs  sent  to  Nind  and  Cotterill  in  December  1831,  not 
pon  any  request  or  suggestion  of  claim  of  the  De- 
sndants,  but  at  the  special  and  urgent  request  of 
lie  I^buntiff  himself.  It  is  alleged  for  the  Defendants, 
hat  information  was  offered  to  the  Plaintiff  which  he 
bdined  to  receive,  saying  that  he  knew  all  about  it« 

and 
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Marjori- 
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and  only  wanted  to  be  free  of  the  concern*  This  is 
stated  in  the  answer^  and  said  to  be  so  in  the  evidence 
of  Ferrers^  which  was  not  read ;  and  as  I  cannot  say, 
that  in  strictness,  the  statement  in  the  answer  is  so 
necessarily  connected  with  passages  read  by  the  Pkin- 
tiff,  as  to  entitle  the  Defendants  to  read  it  on  their 
behalf,  the  all^ation  to  which  I  have  referred  is  not 
proved ;  bnt  it  is  not  inconsistent  with  the  rest  of  the 
case,  and  independently  of  it,  I  think  there  is  suffi-. 
cient  to  shew,  that  information  was  not  wilfully  and 
fraudulently  concealed  from  the  Plaintiff! 


I  am  of  opinion,  that  the  Plidntifi*  well  knew  what  he 
was  about,  and  was  not  induced  to  execute  the  deed  by 
any  misrepresentation  and  concealment  whatever,  and 
though  (having  regard  to  his  whole  conduct),  it  is 
extremely  probable  that  his  pecuniary  distress  was,  in 
his  own  mind,  his  motive,  perhaps  his  only  motive  for 
executing  the  deed,  I  am  of  opinion,  that  his  distress 
was  in  no  way  resorted  to  or  employed  by  the  other 
parties,  for  the  purpose  of  compelling  him  to  submit  to 
a  scheme  of  theirs ;  and  that  his  distress  at  the  time 
was  not  thdr  motive,  I  will  not  say  for  asking  ,him  to 
execute  the  deed,  but  for  consenting  to  comply  with  his 
request  that  it  should  be  executed.  His  distress  may, 
indeed,  have  been  their  motive  for  paying  the  money 
before  the  supersedeas  was  obtamed.  More  than  four 
years  had  elapsed  since  he  had  entered  into  the  agree- 
ment of  1831.  He  had  thought  of  it,  and  referred  to 
it,  again  and  again,  as  valid,  and  in  1836,  he  desired  an 
end  to  be  put  to  the  long  delay  in  completing  it.  He 
now  says,  that  he  impeached  the  deeds  as  soon  as  he 
could,  that  the  commission  is  not  yet  superseded^  but 
the  assignment  by  order  of  the  Court  being  made  in 
February  1839,  the  bill  was  filed  in  the  following 
month  of  March;  upon  wliich,  it  may  be  observed^  that 

if 
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if  the  Plaintiff  conceived  himself  to  be  the  victim  of 
undue  pressure  by  the  Defendants,  and  to  be  defrauded 
bj  the  agreement  of  1831  and  the  deed  of  1836,  and  if 
he  received  the  money,  then  and  always  intending  to 
impeach  the  instruments  as  soon  as  he  was  able,  he 
18,  by  his  own  conduct  towards  his  partners,  placed  in  a 
situation  of  some  difficulty  and  suspicion. 

A  man  who  is  in  distress  may  nevertheless  contract, 
and  if,  bemg  in  distress,  he  procures  others  to  consent 
to  an  agreement,  which  he  would  not  himself  have  re- 
quested or  consented  to  if  he  had  not  been  in  distress, 
and  afterwards  successfully  urges  and  obtains  the  per- 
formance of  that  agreement,  and  then  acquiesces  for 
a  length  of  time  in  the  performance,  without  any 
notice  of  dissatisfaction  or  complaint,  he  is  not  entitled 
to  set  ande  the  transaction  on  the  mere  ground  of  his 
poverty  or  distress,  in  the  absence  of  any  deception 
or  fraud  proved  to  have  been  practised  upon  him,  and 
his  own  conduct  does  not  appear  to  me  to  be  free  from 
the  imputation  of  fraud. 

But  it  is  further  sud,  that  even  if  it  should  appear 
that  no  finud  was  practised  or  intended,  yet  still,  con- 
sidering the  deed  of  August  1829  as  a  deed  by  which 
Marfaribanks  and  Ferrers  became  trustees  for  the 
Plaintiff,  considering  that  that  deed  took  from  the 
Plaintiff  his  right  of  interfering,  and  that,  in  fact,  he 
did  not  interfere  in  the  business,  but  was  personally 
Ignorant  of  the  particulars  and  details  of  the  accounts 
and  valuations,  which  were  then  known  to  the  other 
parties,  it  was  the  duty  of  the  Defendants  to  protect 
the  Plaintiff,  and  to  refuse  to  accept  his  execution  of 
the  deed  of  1836,  without  satisfying  themselves,  and 
bdng  now  able  to  prove  to  and  satisfy  the  Court,  that 
the  Plaintiff,  at  the  time  of  executing  the  deed,  had 

before 


S60 


OASES  IN  CHANCERY. 


1848. 


before  him  all  the  infonnation  which  it  was  proper  for 
him  to  possess  and  in  the  power  of  the  Defendants  to 
^ye  with  a  view  to  a  due  consideration  of  his  interest 

The  Plaintiffi  have  produced  evidence,  and  a  cor- 
respondence and  documents  of  very  great  lengthy  and 
the  discussion  of  which  occupied  much  time^  for  the 
purpose  of  proving  that  in  August  1829  and  May 
1836,  the  Defendants  had  very  important  knowledge 
and  information  which  the  Plaintiff  Xatt^dtir  had  not, 
and  from  which,  if  produced  to  him,  he  would  have 
known,  as  he  alleges  the  fact  to  be,  that  his  interest 
was  of  much  greater  value  than  it  was  represented  to 
be.  I  think  that  the  question  is  to  be  considered  only 
with  reference  to  what  took  place  after  the  4th  of 
August  1829,  before  which  time,  the  Phdnliff  had  at 
least  as  much  information  as  any  of  the  other  parties; 
but  having  read  the  evidence  and  correspondence,  I  am 
of  opinion,  that  the  Plaintiffs  have  not  proved  that  the 
Plaintiff  Lautaur^s  interest  was  of  any  greater  vahie 
than  it  was  represented  to  be,  and  that  during  the 
whole  time,  nothing  took  place  to  induce  reasonable 
and  prudent  men  to  consider  the  concern  to  be  of 
greats  value  than  it  was  represented  to  be.  The  oon« 
cem  had  not  become  profitable,  nor  was  there  any  suf- 
ficient reason  to  believe,  that  a  sale  (if  it  could  have 
been  effected)  would  have  produced  anything  to  Colonel 
Lautour  in  respect  of  his  share. 

It  is  true,  that  in  one  sense  you  cannot  ascertain  the 
correct  and  accurate  value  of  the  share  of  one  partner 
in  a  joint  concern  without  converting  the  property  of 
the  concern  into  money,  ascertaining  the  surplus  (if 
any),  after  satisfying  all  the  demands  of  other  persons, 
and  after  taking  the  accounts  between  the  concern  and 
each  partner,  finding  the  balance  due  to  each  partner 
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severally.  But  it  is  lawful  for  partners  to  deal  with 
saoh  other  in  quite  a  different  way,  if  they  think  proper! 
Tbey  may  lawfully  rely  on  the  stock  takings,  valuations, 
and  accounts  which  appear  in  the  books,  and  the  ac^ 
ooants  kept  in  the  manner  knovm  to  or  acquiesced  in 
by  the  partners.  The  stock  takings  and  vtduations 
will  be  more  or  less  accurate,  according  to  the  nature 
of  the  business  and  the  property  employed  or  engaged 
in  the  concern.  It  would  in  many  cases  be  absurd  to 
expect  perfect  accuracy,  or  to  conclude  that  a  trans* 
action  between  parties  founded  on  statements  appearing 
cm  the  valuations  and  accounts  stated  in  the  books,  could 
be  set  aside  on  the  ground  of  some  subsequent  discovery 
li  unintentional  inaccuracy.  When  a  question  arises, 
^oa  must  in  each  case  look  to  the  circumstances. 


1848. 


Now,  in  this  case,  the  transactions  upon  which  value 
did  profit  and  loss  depended  took  place  in  Van  DiemerCi 
Lami ;  none  of  the  parties  could  have  any  personal 
inowledge  of  them;  they  were  obliged  to  rely  on  the 
eports  of  agents ;  the  reports  spoke  at  the  time  when 
bey  were  made,  and  were  received  several  months  sub- 
squently.  The  future  prospects  of  the  concern  were 
r  might  be  affected  seriously  by  occurrences  taking 
laoe  between  the  date  and  the  receipt  of  any  report 
(That  was  most  certain  in  the  view  which  the  partners 
ad  to  take  of  the  transactions  was,  that  new  and  un« 
cpected  demands  for  advances  were  continually  made, 
ad  the  hopes  of  remittances  continually  disappointed 
r  deferred.  I  think  that  these  parties,  situated  as  they 
'ere,  might  fairly  and  honestly  deal  with  each  other 
'iih  respect  to  the  share  of  any  one,  notwithstanding 
le  ignorance  in  which  they  all  were  as  to  the  exact 
alue.  After  all  inquiry  which  can  be  made  with  respect 
o  matters  of  this  kind,  the  question  of  value  becomes 
iomparotively  immaterial,  if  there  was  no  deception,  no 

mis- 
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misrepresentation  or  fraud,  no  un&ir  concealment  The 
Plaintiff  Lautour  perfectly  knew  the  nature  of  the 
property,  business  and  transactions,  the  nature  of  the 
valuations  and  accounts  which  were  sent  from  Van 
Diemens  Land,  and  the  prospects  of  success  which  were 
held  out  before  August  1829.  And  notwithstanding  the 
fluctuations  which  took  place  in  the  prospects  of  the 
concern,  and  the  occasional  hopes  which  were  held  ont» 
I  am  persuaded,  on  a  consideration  of  the  whole  cir- 
cumstances, including  some  parol  evidence  as  to  value, 
which  I  cannot  say  I  think  very  important,  that  prior 
to  the  month  of  May  1836,  nothing  took  place  which 
was  material  in  the  consideration  of  the  Plaintiff^s  posi- 
tion with  respect  to  the  concern,  or  to  make  it  the  duty 
of  the  Defendants  to  refuse  to  deal  with  the  Plaintiff 
in  respect  of  his  share  when  he  earnestly  requested  it, 
unless  he  first  consented  to  make  a  full  examination  of 
the  reports  of  the  valuations,  and  the  accounts  sub- 
sequent to  the  time  when  he  ceased  to  interfere^  pur- 
suant to  his  covenants  in  August  1829. 


Under  the  deed  of  that  date,  Marjoribanks  and  Fer^ 
rers  were  trustees  for  the  Phuntiff's  partners  in  the 
firm,  for  the  debts  due  and  to  become  due  from  him  to 
them,  and  they  were  trustees  for  the  Plaintiff  of  any 
surplus.  The  Plaintiff  was  at  liberty  (if  he  had  been 
able)  at  any  time,  to  make  Marjoribanks  and  Ferrers 
trustees  for  himself  alone  by  paying  the  debt  From 
circumstances  not  in  any  way  arising  from  his  partners, 
he  was  not  able  to  do  that ;  but  not  doing  it,  he  was 
nevertheless  entitled,  at  any  time,  to  call  for  an  account, 
and  he  did  so  when  he  desired  to  have  it  If  in  2>e- 
cember  1831,  his  partners  had  said,  ''you  have  not  seen 
the  reports  and  accounts  since  August  1829,  we  hold  a 
security  which  is  in  the  nature  of  a  trust,  and  whatever 
may  be  the  pressure  upon  you  which  induces  you  to 
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desire  to  settle  with  us  at  this  time^  we  will  not  do  so, 
without  your  first  making  a  full  investigation  of  the 
acoountSy  or  without  bringing  the  whole  concern  to 
market,  and  from  the  sale  and  the  accounts  to  be  there- 
upon taken,  ascertiuning  one  way  or  the  other  what  is 
4he  full  sum  due  from  you  to  us  or  from  us  to  you,"  or  if, 
aftierthe  agreement  of  i^ec^mier  1831  and  his  subsequent 
demands  to  have  the  agreement  completed  and  his  ad- 
miasion  that  the  sum  agreed  to  be  given  to  him  was 
payable  to  Messrs.  Gale,  the  like  language  had  been 
lield  to  him,  he  would,  I  think,  have  been  justly  suiv 
prised,  and  have  thought  himself  aggrieved.    He  would 
probably  have  attributed  their  conduct  to  a  desire  to 
letun  the  money  which  belonged  to  him,  or  to  GcJe 
&  Son,  in  their  own  hands. 


1848. 


Considering  the  position  in  which  the  Plaintiff  was, 
I  think  it  is  to  be  regretted  that  the  Defendants  did 
not  require  him  to  look  into  the  accounts  himself,  or 
employ  somebody  else  to  do  so  for  him.  I  believe,  in* 
deed,  the  Plaintiff  would  have  resisted  any  such  pro- 
posal, and  I  think  that  the  Defendants  would  not  have 
had  a  right  to  insist  upon  it  against  his  will  and  their 
own  agreement.  On  the  other  hand,  it  is  perfectly 
dear,  that  the  Plaintiff  was  entitled  to  have  the  ac^ 
counts  fully  examined,  and  to  see  all  the  documents 
from  which  the  real  nature  of  his  share  and  interest 
might  be  ascertained :  but  as  to  this,  I  believe,  that  if 
the  investigation  had  been  asked  for,  it  would  have 
been  afforded  without  any  difficulty.  In  these  volu- 
minous proceedings,  there  is  no  evidence  or  indication 
of  any  desire  to  conceal  any  thing,  or  to  refuse  to  give 
the  Phdntiff  any  account  or  explanation.  I  think  that 
the  clauses  in  the  deed  of  August  1829,  had  not  for 
their  object  to  keep  the  Plaintiff  in  ignorance,  but  to 
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prevent  his  interferenee  in  the  management  of  the  bon- 
ness,  in  a  manner  which  they  had  reason  to  apprehend. 

On  an  attentive  and  laborious  consideration  of  the 
whole  of  this  long  and  intricate  case,  I  am  of  opinion, 
that  the  Plainti&  could  entitle  themselves  to  the  re- 
lief prayed  by  the  bill,  only  by  distinctly  proving  that 
a  fraud  had  been  practised  on  Colonel  Lauiawr  by  bis 
copartners  or  by  Marjoribanks  and  Ferrers;  and  al- 
though there  are  some  things,  wluch,  considering  the 
circumstances  of  the  person  with  whom  they  had  to 
deal,  might  perhaps  have  been  prudently  done  other* 
wise,  I  am  of  opinion,  that  the  Plaintiff  has  not  p: 
that  his  interest  in  the  concern  was  of  more  value 
he  received  for  it,  and  I  am  satisfied,  not  only  thai 
there  was  no  direct  fraud  wilfully  practised  upon 
but  no  such  conduct  pursued  towards  lum,  as,  in  tin 
connderation  of  a  Court  of  Equity,  ought  to  be 
fraudulent,  or  of  a  nature  to  render  invalid  the 
aetions  which  are  comphuned  of:  and,  for  these  reason 
I  think  the  bill  must  be  dismissed  with  costs. 


NoTB.    On  appeal  to  the  L.  C.  the  dednon  was  affinned 
of  November  1849. 
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PEACOCK  V.  PENSON.        '  ,"   ,„  ,, 

Mart^  13,  14. 
Nov,  4. 

npHIS  bill  was  filed  by  Peacock  against  Penson  and  y^^^  ^y^^ 
•*"   Hunter y  praying,  as  against  them,  the  specific  per-  vendor  of  land 
formance  of  an  agreement  entered  into  by  the  Plaintiff  purpose  of 
for  the  purchase  of  lot  17.  of  land,  wluch,  together  with  Duiidings,  ac- 

xi_       1  ^  .  11  .1      ,\«^i    companies  his 

other  lots,  was  put  up  to'  sale  by  auction  on  the  16th  description, 

o(  July  ISU.  particulars, 

^  and  conditions 

of  sale,  with  a 

Part  of  the  hnd,  including  lot  17.  (being  that  in  "JPJS!^ 

question),  belonged  exclusively  to  Penson;   but  the  tended  divi- 

other  part  belonged,  in  equity,  exclusively  to  Hunter,  property  by 

under  a  contract  previously  entered  into  between  them ;  new  roads,  he 

and  the  legal  estate  of  the  whole  was  outstanding  in  a  derstood  to 

mortgagee.     The  whole  was  sold  together,  and  under  ^^^^  ^y^  ^" 

•    '  ■,         ■  **  pectations 

the  same  conditions  of  sale.  that  the  lots 

will  be  so 
divided,  and 

Conditions  and  particulars  of  sale  had  been  printed  it  would  not 
imd  circulated,  and    referred  to  a  map  denoting  the  ^^  hhn  to 
positions  and  quantities  of  the  several  lots,  and  describ-  divide  the 
ing  the  existing  road  and  certain  proposed  new  roads  ferent  manner, 
intended  to  be  made  on  the  property,  comprising  all  so  as  to  at- 
:he  lots.     The  description,  among  other  things,  stated,  cupancy  and 
;Iiat  about  twenty-seven  acres  of  ground  "  were  well  gnuretv  dtf- 
idapted  for  building  purposes,  and  set  out  with  good  ferent  from 
'oads^   and  would    afford    frontages    eligible   for  the  would  have 
srection  of  genteel  residences  of  a"  superior  description ;  *  *>een  produced 

J   "3^  acUng  on 
and  the  plan  pro* 

posed  and 
held  out  at  the  sale. 
A  person  not  a  party  to  the  contract  ought  not  to  be  made  party  to  a  suit  for 
pecific  performance. 

One  stipulation  in  a  contract  for  purchase  was,  that  the  vendor  should  make  a 
:^ertaid  road,  which  it  turned  out  he  could  not  rouke  without  incurring  a  forfeiture. 
Held  that  the  purchaser  was  entitled  to  a  decree  for  specific  performance  with  a 
compensation  for  the  damage,  if  any,  in  consequence  of  the  road  not  being  formed. 
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1848.  and  it  was  stated,  **  that  the  proposed  plan  by  which 
the  lots  were  to  be  sold,  secured  to  each  lot  wide  and 
handsome  roads."  The  twelfth  condition  of  sale  pro- 
vided, **  that  the  vendor  should,  at  his  own  expense, 
within  six  calendar  months,  make  and  plant  with  lime 
trees  the  roads  marked  on  the  plan  as  intended  roads, 
and  form  and  gravel  the  footpaths,  and  should  be  repaid 
by  the  purchasers  of  lots  6.  to  17.  inclusive,  the  ex- 
penses thereof,  in  proportion  to  their  frontages,  respect- 
ively, to  such  intended  roads." 

By  the  fourteenth  condition  of  sale,  ''  if  any  mistake 
should  be  made  in  the  description  of  the  premises,  or  any 
other  error  whatsoever  should  appear  in  the  particulars 
of  the  estate,  such  mistake  or  error  should  not  annul  the 
sale,  but  be  made  matter  of  compensation  to  be  settled 
in  the  usual  way  by  arbitration." 

At  the  sale,  the  Plaintiff  was  the  highest  bidder  for 
and  purchaser  of  lot  17.  belonging  to  Pensan,  for  255/., 
and  he  signed  an  agreement  to  become  the  purchaser  o: 
that  lot  accordingly.  Part  of  the  land  was  leasehold, 
and  it  turned  out,  that  by  the  terms  of  the  lease,  one  o 
the  roads  contemplated  could  not  be  made  through  it, 
as  proposed,  without  incurring  a  forfeiture  of  the  lease* 
Under  these  circumstances,  a  dispute  arose  between  th 
parties  as  to  the  vendor's  obligation  to  make  this  new 
road.  The  Plaintiff  required  the  vendor  to  make  it; 
but  the  Defendant  said,  that  he  could  not  do  so  without 
incurring  a  forfeiture.  The  parties  being  unable  to 
come  to  any  arrangement,  this  bill  was  filed  by  the  pur- 
chaser for  a  specific  performance* 

fFarde,  who  had  purchased  the  leasehold  pendente 
Ute,  was  made  party  to  the  litigation  by  supplemental 
bill 

The 
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The  cause  now  came  on  for  hearing.  1848. 

t 

Mr.  Turner  and  Mr.  Ghuse,  for  the  PMntifT,  con- 
tended, that  he  was  entitled  to  the  specific  performance 
of  the  whole  contract ;  and,  amongst  other  things,  to  a 
decree  for  making  the  road  in  question ;  for  it  was  on 
the  faith  of  the  condition  as  to  this  road,  that  the  Plain- 
tiff  had  become  purchaser,  and  this  therefore  formed  part 
of  the  contract.  That  if  there  was  any  difficulty  arising 
from  the  terms  of  the  lease,  (and  they  contended  there 
was  none,)  then  that  the  Plaintiff  was  entitled  to  an 
inquiry,  whether,  by  means  of  an  application  to  the 
lessor,  the  vendor  could  make  the  road.  Graham  v. 
Oliver,  (a)  But  if  it  should  turn  out  impossible  to  haye 
the  road  formed,  then  that  the  Plaintiff  was  entitled  to 
a  specific  performance,  so  far  as  the  contract  could  be 
performed,  with  a  compensation  for  the  rest 

They  argued  that  Hunter  had  properly  been  made  a 
party  to  this  suit ;  for  being  so  mixed  up  in  the  trans- 
action, selling  the  property  together  by  the  same 
auctioneer,  using  the  identical  conditions  of  sale,  and 
having,  in  truth,  an  interest  in  the  roads,  he  must  be 
considered  a  contracting  party. 

Mr.  O.  Anderdon,  and  Mr.  Lloyd,  for  Penson,  asked 
that  the  bill  might  be  dismissed ;  contending,  1st,  that 
;he  reference  to  the  map  did  not  form  part  of  the  con* 
:ract ;  that  it  shewed  the  general  plan  of  the  whole, 
wd  nught  be  departed  from  or  varied  if  found  usees- 
Kary,  Schreiber  v.  Creed  (b);  and  that  the  road  in 
question  was  at  a  distance  from  lot  17.,  and  did  not 
tfiect  it. 

2.  That 

(&)  8  Beavan,  124.  (6)  10  Shwnt,  9. 
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1848;  2.  That  the  Court  would  not  oblige  the  DefSondant 

^^^"^^^^    to  make  the  road,  for  it  would  occasion  a  forfeiture  of 

V.  the  lease,  and  that  the  Court  would  not  decree  the 

'^"•^"*      specific  performance  of  such  a  work  of  construction; 

Fennings  y.  Humphery.  (a)     On  this  point  Pemhroke 

T,  Thorpe  (b\  Price  v.  T%^  Corporation  of  Penzance  (c), 

and  Siorer  v.  The  Great  Western  Railway  Company  {d), 

were  cited. 

3.  That  this  was  not  a  case  for  partial  performance 
with  a  compensation,  Thomas  v.  Denny  (e),  and  that 
specific  performance  being  discretionary,  the  Court,  in 
cases  of  hardship,  always  left  parties  to  their  remedy 
at  law.  MoweO  v.  George  (^),  Wedgwood  v.  Adams  (A), 
The  Duke  of  Bedford  v.  The  Trustees  of  the  British 
Museum,  (t) 

Mr.  Roupell  and  Mr.  Sheffield,  for  Hunter,  contended, 
that  the  bill  ought  to  be  dismissed,  as  against  him,  with 
costs;  for  though  the  property  of  the  two  had  been  sold 
at  the  same  auction,  still  the  rights  of  the  parties  were 
distinct,  and  Hunter  not  being  a  party  to  the  contract, 
ought  not  to  have  been  made  a  party  to  the  suit. 

Mr.  Teed  and  Mr.  Rogers,  for  Warde,  admitted  he  was 
bound  by  the  equity  affecting  Penson,  but  argued,  that 
the  stipulation  as  to  the  road  was  distributive,  and  ap- 
plied only  to  the  frontage  and  access  to  the  lot  of  each 
purchaser  respectively.  Thus,  by  the  sixth  condition, 
all  the  outgoings  were  to  be  cleared  by  the  vendor,  and 
that  this  would  not  give  the  purchaser  of  one  lot  a  right 
to  infflst  on  the  payment  of  the  outgoings  of  another. 

Mr. 

(a)  4  Beav.  p.  6.  (e)  I  Keen^  729. 

(6)  3  Swan.  437.  note  (g)  1  Madd,  p.  9. 

(c)  4  Hare,  506.  (A)  6  Beav.  600. 

(<0  8  r.  4-  CM.  (C.  C'.)  48.  (0  2  Myi.^X.  552. 
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Mr.  TVimer,  in  rejdy.  1848. 

Tig  Masteb  ofOie  Bolls. 

"With  respect  to  the  case  as  against  Hunter,  I  can  dis- 
pose of  it  now ;  but  as  to  the  others,  it  is  necessary  that 
I  should  look  further  into  the  matter  to  see  what  will 
be  the  proper  decree  to  make. 

As  against  Hunter,  tips  is  a  bill  for  the  specific  per- 
formance of  an  agreement  to  which  he  is  no  party.     It 
lias  been  argued,  that  he  has  such  an  interest  in  the 
j)aTchase-money,  and  must  have  such  an  obligation  to 
3>erform  the  contract,  that  he  was  properly  made  a  party 
"to  this  suit.     I  cannot  agree  with  that  argument;  I 
-think  he  was  not  properly  made  a  party,  and  the  bill 
enlist  be  dismissed  as  against  him  with  costs,  (a) 

The  other  parts  require  some  consideration.  It  is 
agreement  for  the  sale  of  a  very  small  lot  of  land, 
>ld  by  auction  with  several  other  lots,  and  the  con- 
tritions state,  **  that  the  land  is  set  out  with  good  roads, 
nd  would  afford  frontages  eligible  for  the  erection  of 
genteel  residences  of  a  superior  description,"  and  ^*  that 
le  proposed  plan  by  which  the  lots  will  be  sold, 
^^ores  to  each  lot  wide  and  handsome  roads."  I  cannot 
tfXc^abt  that  this  representation  would  be  suflScient  to 
£xx<lQce  persons  to  buy,  on.  the  notion  that  they  would  be 
sKSjrroonded  by  respectable  villas,  and  a  deviation  from 
plan  might  lead  to  quite  a  different  result.  I 
^eve  that  persons  desirous  of  purchasing  land  for 
l>ixllding  purposes,  are  most  anxious  to  know  whether 
1^^^^  ndglibourhood  will  be  respectable  or  not 

It 

(«)  8e»  nsker  v.  Small,  3      4  Myl.  4*  CV*.  460. ;  Ihrterson  v. 
^fU  ^,  0.-6S. ;  Wood  v.  fV&Ue,     Long,  5  Beavan,  186. 
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It  has  been  argued,  that  if  approaches  are  afforded  to 
each  house,  that  is  all  that  could  be  required,  and  further, 
that  the  vendors  arc  merely  answerable  in  damages ;  but 
I  cannot  think  the  Plaintiff  has  no  interest  in  the  seyeral 
roads  proposed  to  be  made,  although  there  may  be  great 
difficulty  in  ascertaining  the  value  of  such  interest. 


The  question  is,  whether  he  has  been  Induced  to  pur- 
chase the  land,  in  part  at  least,  by  the  representation 
that  by  the  plans  means  were  afforded  of  collecting  a 
respectable  neighbourhood,  and  whether  the  vendor 
did  not  hold  out  reasonable  expectations  that  the  land 
would  be  so  laid  out  as  to  be  occupied  by  persons  hav- 


ing 


(( 


genteel  residences  of  a  superior  description." 


I  think  that  the  not  unreasonable  demand,  whidi 
the  Plaintiff  made  before  the  suit,  for  a  compensation, 
ought  not  to  deprive  him  of  his  equitable  right,  and  I 
consider  him  entitled  to  a  decree  for  specific  perform- 
ance to  the  extent  to  which  it  can  be  performed,  if  he 
is  willing  to  take  it  with  an  abatement. 

I  will  take  time  to  consider  what  decree  ought  to  be 
made. 


Nov.  4.  The  Master  of  the  Bolls. 

The  dispute  between  the  parties  has  not  arisen  upon 
any  question  as  to  the  title  of  the  vendor,  but  upon  his 
obligation  to  make  a  new  road,  being  one  of  those  de- 
lineated as  such  upon  the  map  referred  to  in  the  con* 
ditions  and  particulars  of  sale.  The  Plaintiff  requires 
him  to  make  it ;  the  vendor  says,  that  he  cannot  make 
it  without  incurring  a  forfeiture  of  a  piece  of  leasehold 
land  through  which  it  must  pass,  and  moreover,  th«t  it 
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18  a  road  in  which,  notwithstanding  its  delineation  on        1848. 
the  pkn,  the  Plaintiff  has  no  interest  whatever. 

On  looking  at  the  map,  it  is  difficult  for  me  to  con- 
sider that  the  owner  of  lot  17.  has  or  can  have  much, 
if  any,  interest  in  the  proposed  new  road  in  question^ 
But  he  claims  his  right  under  the  contract,  and  alleges, 
what  may  be  true,  that  the  formation  of  such  a  road  as 
he  18  entitled  to  and  desires  to  have,  may  have  a  ma* 
terial  effect  upon  the  character  of  the  houses  to  be  built 
upon  the  land  comprised  in  the  other  lots,  and  of  the 
persons  who  may  occupy  them;  and  I  cannot  say  that 
he  ought  to  be  treated,  in  this  Court,  as  a  person 
haying  no  interest  in  the  subject  of  his  demand.  The 
questions  are —  1.  Whether  the  formation  of  the  roads 
delineated  upon  the  map  is  part  of  the  contract?  2. 
Whether  this  part  of  the  contract  ought,  under  the  cir- 
cumstances, to  be  specifically  performed  under  the  de- 
cree of  this  Court  ?  3.  Whether  the  Plaintiff,  if  he 
cannot  insist  on  the  formation  of  the  road,  has  a  right 
to  a  conveyance  of  the  lot,  with  compensation  for  that 
part  of  the  contract  which  he  cannot  have  performed? 

1.  I  think,  that  where  the  vendor  of  land  in  lots 
for  the  purpose  of  building,  accompanies  his  description, 
particulars,  and  conditions  of  sale,  with  a  map,  delineat- 
ing the  intended  divisions  of  the  property  by  new 
roads,  he  must  be  understood  to  hold  out  expectations 
that  the  lots  will  be  so  divided ;  and  it  would  not  be 
eompetent  to  him  to  divide  the  land  in  a  different  man- 
ner, so  as  to  attract  an  occupancy  and  population 
entirely  different  from  that  which  would  have  been 
produced  by  acting  on  the  plan  proposed  and  held  out 
at  the  sale ;  and  I  incline  to  think,  that,  in  the  present 
case,  if  no  difficulty  had  arisen,  the  Plaintiff  had  a  right 
to  require  that  the  plan  should  not  be  deviated  from. 

But 
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But  it  appears  to  me  that  the  vendor  could  not  make 
the  road  without  incurrmg  a  risk  of  forfeiture  of  the 
piece  of  leasehold  through  which  it  should  pass,  or  of 
being  sued  by  ihe  lessor;  and  that  this  is  not  a  case  in 
which  the  Defendant  ought  to  be  called  upon  to  incur 
that  risk ;  Harnett  y.  Yeildmg.  {a) 


I  think  that  the  Plaintiff  is  entitled  to  a  specific  per^ 
formance  of  the  agreement,  without  any  stipulation  as 
to  the  new  road  in  question,  and  if  he  desires  it,  I  will 
refer  it  to  the  Master  to  inquire,  what,  if  any,  damage 
will  be  sustidned  by  him,  in  consequence  of  the  road 
not  being  formed. 

Compensation  was  offered  before  the  bill  was  filed.  I 
have  read  the  proceedings  with  great  r^ret.  The 
Plaintiff  seems  to  have  acted  as  his  own  solicitor,  and 
with  less  caution  than  he  probably  would  have  used 
in  the  case  of  a  client.  I  dbmiss  the  biU  with  costs 
against  Hunter  and  Warde;  and  as  against  Penson^  whose 
contract  gave  rise  to  the  question,  I  give  no  costs  up  to 
the  hearing. 

(a)  %  Sch.  4-  Lef.  M9. 


Squire  v.  Campbell,  1  Myl.  4*  CV.  459. ;  7%e  Feoffeei  of  HerioCi 
Hotpiial  V.  Gibson,  2  Dow,  301. ;  The  North  BriHth  Realway  Com- 
pony  y.  Tbd,  12  CI.  4>  Fin,  722. ;  Beardmer  v.  7!!^  Londam  mnd 
North  Watern  Railway  Company,  I  HaU  ^  Twelli,  161.,  \  M.Jt 
Got,  1 12. ;  Breynton  ▼.  The  London  and  North  Wetteru  Raiiway 
Company,  2  C,  P,  Coop,  (temp.  Cot,)  108.  and  10  Beav,  246. 
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LEWIS  on  behalf  &c,  r.  BALDWIN.  Kov.  is. 

THIS  bill  was  filed  by  the  Plaintiff  on  behalf  of  Where  the 
himself  and  all  other  shareholders  in  « the  Galway  "^^^^^ 
snd  MulUngar  Junction  Railway  Company,"  and  after-  pends  on  the 
wards    "the  Midland    Great   Wettem   Railway  Ex-'  of  a  question 

tendon  from  MuUingar  to    Galway, ""  other  than  the  i"  ^  «»»«?.. 
^  ^     ,  ^  ^'  the  Court  wiU 

Defendants.  not  decide  it 

under  the  S9th 

General  Order 

An  act  passed  in  1845,  for  making  a  railway  from  oiAugutt 
Dublin  to  MuUingar y  and  an  extension  from  MulUngar  ^^^^^  it  until 
to   Galway  being  projected,   the  Plaintiff  became  a  the 
subscriber  thereto,  and  paid  his  deposits. 

The  Plaintiff  alleged  that  the  extension  line  had 
been  abandoned,  and  that  the  fund  composed  of  the 
deposits  ought  to  have  been  distributed,  the  accounts 
iaken,  the  expenses  paid,  and  the  surplus  divided 
amongst  t^e  shareholders. 

l%e  Defendants,  the  provisional  Directors,  alleged, 

'Aliat  an  amalgamation  of  the  two  companies  had  taken 

place  between  the  Extension  Railway  Company  and 

^lie    Midland   Great    Western    Railway   Company  of 

'^^'^land,  and  had  been  sanctioned  by  a  meeting  of  sub- 

9,  held  the  18th  of  September  1846. 


rhe  bill  charged,  **  that  the  number  of  shareholders 
the  said  Extension  Company,  on  whose  behalf  the 
sues,  is  so  great,  and  the  rights  and  liabilities 
'the  said  shareholders  are  so  subject  to  change  and 
^^^^^"tuation,  by  death  or  otherwise,  that  it  would  not 

be 

(a)  See  antcy  153. 
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1848.  be  possible^  without  the  greatest  inconvemence,  to 
make  them  parties  to  this  suit^  and  to  attempt  00  to  do 
would  render  it  impossible  to  bring  this  suit  to  a  ter- 
mination ;  and,  in  fsLCt,  the  Plaintiff  is  ignorant  of  the 
names  and  addresses  of  sueh  shareholders." 

The  bill  also  charged  ''that  the  interests  of  such 
shareholders  are,  so  far  as  regards  the  relief  sought  in 
thb  suit,  and  the  accounts  hereinafter  required,  iden- 
tical with  those  of  the  Plaintiff;  and  none  of  them  have 
interests  adverse  to  those  of  the  Plaintiff,  in  respect  of* 
the  matters  herein  mentioned,  or  in  respect  of  the 
property  of  the  said  Company,  or  the  surplus  thereof; 
and  all  the  shareholders  of  the  said  Company,  other 
than  the  said  Defendants,  are  fully  represented  by  the 
Plaintiff,  and  have  a  common  interest  in  obtaining  the 
relief  hereby  prayed." 

The  Defendants  denied  that  the  interests  of  the  sub* 
scribers  and  shareholders,  on  whose  behalf  the  Plaintiff 
alleged  himself  to  sue,  were  identical  with  those  of  the 
Plaintiff;  and,  on  the  contrary,  they  believed  that  all 
the  classes  thereinafter  distinguished  had  interests  ad- 
verse to  those  of  the  Pl^tiff  in  respect  of  the  matters 
in  the  bill  mentioned.  And  the  Defendants  denied 
that  any  of  the  subscribers  and  shareholders  of  the  said 
Extension  Bailway  Company,  except  such,  if  any,  of 
them  as  concurred  in  the  unjust  claims  of  the  Plaintifl^ 
were  fully,  or  to  any  extent,  represented  by  the  Plain- 
tiff, or  had  a  common  interest  in  obtaining  the  relief 
prayed  by  the  bill,  or  any  part  thereof. 

The  Defendants  sud,  they  believed  and  submitted, 
that  inasmuch  as  the  Plaintiff  disputed  the  propriety  of 
the  payments  made  to  Ltewin  Mozley  and  Thomtu  Mats, 
their  interest  in  the  matters  aforesaid  were  adverse  to 

or 
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or  distinct  firom  those  of  the  Phdntiff ;  and  that,  even  1848. 
if  the  Plaintiff  were  entitled  to  question  the  validity  of 
the  aforesfud  amalgamation  of  the  Extension  Bailway 
Company  with  the  Midland  Great  Western  Bailway 
Company,  the  same  could  not  be  questioned  by  such 
subscribers  to  or  shareholders  in  the  Extension  Bailway 
Company  as  were  present  at  the  meeting  of  the  18th 
September  1846,  and  concurred  in  the  proceedings 
thereof  relating  to  the  same  company  (a  list  of  whose 
names  and  residences,  including  John  Gurnet/,  the  only 
one  of  such  subscribers  who  was  present,  but  did  not 
80  concur,  the  Defendants  set  forth).  And  the  Defend- 
ants submitted,  that  the  interests  of  such  concurring 
subscribers  or  shareholders  were  adverse  to  those  of  the 
Plaintiff.  And  they  further  submitted,  that  the  validity 
of  such  amalgamation  could  not  be  questioned  by  such 
shareholders  as  had  re^tered  themselves  as  shareholders 
in  the  Midland  Great  Western  Bailway  Company  of 
Ireland,  a  list  of  whose  names  and  residences  the  De- 
fendants had  set  forth;  but  that  their  interests  were 
Averse  to  those  of  the  Phuntiff.  They  submitted  that 
^dl  the  several  persons*  whose  interests  in  the  matters 
^^resaid  were  adverse  to  those  of  the  Plaintiff,  ought 
be  made  parties  Defendants  to  this  suit. 

^ShB  cause  was  set  down  upon  this  objection  for  want 
parties  under  the  39th  General  Order  of  August 

I,  id) 

r.  Roupell  and  Mr.  Goldsmid,  for  the  Defendants^ 
upport  of  the  objection  for  want  of  parties. 


r.  Turner  and  Mr.  James  Anderson,  contra,  for  the 
Plaintiff. 

Richardson 
{a)  Ord,  Can.  175. 
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1848.  Richardson  y.   Larpent(a),    Apperky  y.   Paffe{h), 

JRiehardsan  y.  Heatings  (e),  Evans  y.  Stokes  (d),  Lund 
y.  Bhnshard  (e),  Harvey  y.  Biynold^g)^  Sharp  T« 
Z>a^(A),  Colman  y.  Eastern  Counties  Raiboay  Com^ 
pony  (t)^  Preston  y.  7%«  Grand  Collier  Dock  Com- 
pany  (h),  were  cited. 

7%e  Mister  of  the  Bolls. 

If  the  question  of  parties  depends  on  the  determina- 
tion of  a  question  in  the  cause^  I  cannot  decide  it  until 
the  hearing.  The  argument  goes  a  great  deal  on  what 
is  to  be  discussed  and  decided  at  the  hearing.  It  is 
said,  on  the  one  side,  that  there  has  been  an  amalga- 
mation, and  on  the  other  side,  that  there  has  been  none. 
If  the  question  of  amalgamation  must  be  decided  .before 
the  question  of  parties,  it  follows,  that  as  the  first  ques- 
tion can  only  be  decided  upon  the  merits  at  the  hear» 
ing,  I  cannot  now  decide  the  question  of  parties. 

Mr.  RoupelL     The  difficulty  is  that  these  absent  pur- 
ties  ought  to  be  present,  and  argue  the  question  of^ 
amalgamation. 

The  Master  of  the  Rolls. 

That  may  still  be  done,  for  the  only  penalty  for  not 
setting  down  the  objection  is,  that  the  Plaintiff  shall 
not,  if  the  objection  be  allowed  at  the  hearing,  be  en- 
titled, as  of  course,  to  an  order  for  liberty  to  amend 
his  bill  by  Adding  parties.  (J) 


(a)  2  r.  4-  C.  (C.  C)  507.  (g)  8  Beavan,  343. 

lb)  I  PkUL  p.  784.  (k)  1  PhilL  771, 

(c)  7  Beavan^  301.  823. ;  1 1  (t)  10  Beavan,  ] . 
Beavan,  17.  (k)  1 1  Simons,  327. 

(d)  1  JCeen,  24.  (/)  39th  Order  of  Avgust  1841. 

(e)  4  Hare,  9.  Ord,  Can,  175. 
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In  cases  which  are  easy,  where  the  point  is  short,  and  1848. 
the  Court  can  determine  it  without  deciding  the  ques- 
tion in  the  cause,  nothing  can  be  more  convenient  than 
to  release  the  parties  from  the  embarrassment  and  de- 
lay, which  an  objection  for  want  of  parties  creates  at 
the  hearing. 

The  General  Order  was  made  with  a  view  to  put  a 
short  end  to  such  objections,  and  to  prevent  the  delay 
which  occurred  by  allowing  objections  for  want  of  par- 
ties at  the  hearing  of  the  cause*    Although  this  General 
Order  has  been  found  most  useful  where  there  is  a 
short  question,  it  fails  in  its  object  where  the  matters 
are  complicated,  and  where  the  question  depends  on  the 
merits  or  on  a  point  to  be  decided  at  the  hearing. 
If  the  objection  were  allowed,  there  would  be  nothing 
to  prevent  the  Plaintiff  amending  his  bill,  and  shewing 
that  the  persons  whose  absence  is  objected  to  are  not 
necessary  parties ;  besides  this  a  Plaintiff  may  produce 
evidence  at  the  hearing  shewing  that  the  objection  is 
Tixitenable« 

I  think  I  cannot,  in  tUs  case,  dedde,  that  the  Plun- 
ti^P  shall  not  go  on  in  the  absence  of  these,  parties.  I 
will  reserve  the  objection  until  the  hearing  of  the  cause. 
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N<n>.  16. 8«,  BUCHANAN  t;.  HODGSON,  (a) 

A  Defendant    HPHIS  was  a  bill  for  an  account;  and  the  Defend- 
tolSrtSfAe  ^^  pleaded  to  the  relief  down  to  a  certain  time, 

bill  and  an-      and  answered  the  rest, 
swered  the  re- 
mainder. The 

Plaintiff  Mr.  Turner  and  Mr.  Busk  moved  for  the  prodaction 

production       of  documents  admitted  by  the  answer  to  be  in  the  De- 

before  Ae        fendant*s  possession, 
plea  had  been  ^ 

set  down,  but 

J^j^Oic  mo-       ^''  Roupell  and  Mr.  Har grave,  eantrh,  objected,  that 

tion  to  stand     such  a  motion  could  not  be  sustuned  until  the  validity 

the  plea  had     of  the  plea  had  been  disposed  of. 
been  argued. 

Mr.  Turner  distinguished  this  case  from  a  plea  to  the 
Vfhole  relief. 

The  following  authorities  were  referred  to :  — 

DanielVs  Pr.,  659.  (i),  Wigram  on  Discovery,  26.  (c), 
Thompson  v.    Selby{d)y  Darnell  v.  Iteyny^e),  Hum^ 
phreys  v.  Humphreys  (y),  Pigot  v.  Stace.{h) 

The  Master  of  the  Bolls  said  he  would  inquire  as 
to  the  practice.  That  if  the  plea  had  been  to  the  whole 
bill,  there  would  have  been  no  doubt;  but  here  the 
plea  was  to  part  only ;  and  the  question  was,  whether 
it  ought  to  be  disposed  of  before  moving  for  production. 


TVuf 

(a)  Ex  relatione.  (e)  I  Flrrjioiry  344. 

(b)  2d  ed.  (g)  3  P.  W.  395. 

(c)  2d  ed.  (h)  2  Dick.  496. 

(d)  12  iSfmoff«»  100. 
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Tlie  Masteb  of  the  Rolls.  1848. 

I  must  «iIlow  this  motion  to  stand  over  until  the  plea  Buchanan 

has  been  set  down  and  argued.  Hodoson* 


I 


BENBOW  V.  DA  VIES.  Ko,.  17. 


N  1831,  John  Davies  mortgaged  some  property  to  the  A  trustee  rat 
"Pi.^n^to*^  '»  *  diiclaimer 

foreclosure, 

John  DavieSf  by  his  will,  devised  the  property  to  his  correspond- 

ife  for  life,  with  remainder  to  Hooper  and  Thomas  cncetoshcw 

^        .         .  that  be  had 

^avieSf  in  trust  to  sell  for  the  benefit  of  his  children ;  always  refused 

d  he  appointed  his  wife  and  trustees  executors.     He  ^?  ^?'    ^®*^» 
'''^,       ,  that  he  was 

cd,  but  his  will  was  never  proved.  entitled  to 

the  whole 

costSy  for  the 

The  Pliuntiffs  filed  a  bill  of  foreclosure  against  Thomas  Plaintiff  might 

vies  and  others,  which,  amongst  other  things,  stated,  the  bill  that  a 

t  they  had  frequently  applied  to  the  Defendants  for  ""jple  dia- 

.  .  clauner  was 

;,  or  a  release  of  the  equity  of  redemption ;  but  sufficient. 

t  the  Defendants  had  refused  to  comply.     The  biU 

trrogated  them  as  to  this,  and  asked  them  why  they 


^^^:homcLS  Davies  put  in  an  answer,  and  disclaimer,  and 

"^i^mI  he  had  never  claimed ;  he  set  out  a  correspond* 

^^^  of  some  length,  which  had  taken  place  prior  to 

suit,  to  induce  him  to  undertake  the  trusts,  and 

shewed  that  he  had  always  refused  to  act. 


!r.  Teed  and  Mr.  Shebbeare  for  the  PlaintiiFs.  Thomas 
T^^^^^ies  ought  to  have  put  in  a  short  disclaimer,  instead 
AToL.  XL  B  b  of 


L 
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of  an  answer  of  seven  brief  sheets.  Having  uselessly 
increased  the  expense,  he  ought  merely  to  have  his  costs 
of  a  short  disclaimer,  especially  as  the  security  is  in- 
sufficient. 


Mr.  Speed  for  Thomas  Davies,  The  disclaiming  De- 
fendant is  entitled  to  the  whole  of  his  costs,  first,  be- 
cause the  bill  asks  why  he  refused  to  comply,  and  the 
answer  explains  it;  secondly,  because  the  Defendant 
properly  shews,  that  the  Plaintiffs,  when  they  filed  the 
bill,  knew  that  he  had  never  acted  in  the  trusts,  but 
disclaimed  them.  This  course  was  rendered  necessary, 
by  the  opinion  that  a  party  is  not,  in  every  case  of 
simple  disclaimer,  entitled  to  his  costs.  Appleby  v. 
Duke(a)y  Grigg  v.  SturgisQ))^  and  Gabriel -v.  SturgU*{cy 


Hie  Master  of  the  Bolls. 

The  disclaiming  Defendant  is  entitled  to  his  costs^ 
for  the  Plaintiffs  might,  by  their  bill,  have  stated  cir — 
cumstances,  shewing  that  a  simple  disclaimer  would 
sufficient. 


(a)  1  Hare,  303. 
\h)  5  Hare,  93. 


(c)  5  Hare,  97. 
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ROBINSON  V.  ROBINSON.  Xov.  20. 

pHE  testator,  Matthew  Robinson,  by  his  will,  gave  An  authority 
and  bequeathed  to  his  executors  all  the  rest,  resi-  ,  °(,',Jies'„  p^. 
i«  and  remainder  of  bis  personal  estate  and  effects  of  liamcntury 

stocks  or 

ery  description  whatsoeverj  upon  trufit,  witli  all  con-  funds,  or  on 
nient  speedy  to  collect,  get  in,  and  dispose  thereof,  ^F^^  securities, 

^  .  ^oes  not  au- 

d  convert  tbq  same  into  money,  and  place  out  and  thorise  an  in- 
vest the  clear  net  amount  thereof  or  continue  the  x^^oTdocIc 
me,  in  or  upon  any  of  tJie  Parliamentary  stocks  or  stock,  Koad 
ads  of  Great  Britain,  or  on  real  securities  in  England,  Sewer*  Bonds, 
interest ;  and  to  pay  the  interest  and  dividends  of     When  trust 
e   said   stocks,   funds   and    securities  imto  his  son  vested  on 
ugusiin  Robinson  for  life,  and  after  his  decease,  upon  several  im- 

i.     ,  .        .  proper  se- 

ust  for  his  children.  cunties,  the 

trustees,  in 
accounting. 

The  testator  died  in  1837,  possessed,  amongst  other  are  not  en- 
lings,   of  Bank  Stock,  London  Dock  Stock,  a  sum  off^hegainon 
le  upon  the  bond  of  the  trustees  of  the  Surrey  and  one  against 
luMex  Roads,  which  was  secured  by  a  mortgage  or  charge  other 
pon  the  tolls  and  toll-houses,  and  a  sum  due  on  bond      Where 

^  ..  /in  n    c^  1     rr  trUStCCS  aU- 

X)m  the  Commissioners  of  Sewers  of  Surrey  and  Kent,  thorised  to 
f  which  they  directed  their   «  Expenditure  General,"  ^^^^'J'kiS^'* 
at  of  any  monies  coming  to  his  hands,  by  virtue  of  of  securities, 
tty  rate  under  their  acts  of  parliament,  to  pay  the  they  anfuable 
mount  and  interest.     By  the  act,  the  money  was  to  be  charged 

II  -I  ^  1  I*    1  1  J"  ^  manner 

barged  upon  and  payable  out  of  the  rates  and  assess-  ^lost  beneficial 
lents  levied  thereunder.  ^«  '.^,^  f  "7* 

entitled,  and 
where  they 

j.nese  for  the  benefit 
i  a  tenant  for  life  who  took  on  himself  the  responsibility  :  Held,  that  the  tenant 
Of  life  could  not  exercise  the  option  against  those  in  remainder. 
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These  investments  had  not  been  realised  in  due  time 
after  the  testator's  death,  and  the  tenant  for  life  had 
been  permitted  to  receive  the  income.  It  appeared, 
that  by  the  non-conversion,  a  loss  had  been  sustained 
on  the  Bank  Stock  and  Sewer  Bonds ;  but  a  consider- 
able gain  had  accrued  on  the  London  Dock  Stock. 

A  suit  having  been  instituted,  the  tenant  for  life 
took  on  himself  all  the  liabilities  of  the  trustees.  The 
following  several  questions  arose : 

1st.  Whether,  as  the  testator  empowered  the  trus- 
tees to  continue  his  residuary  estate  "  on  real  securi- 
ties," the  trustees  were  or  not  justified  in  allowing  port 
of  it  to  continue  invested  in  London  Dock  stock,  or 
in  Hoad  and  Sewer  Bonds. 


2nd.  Whether,  as  there  had  been  a  gain  on  one  of 
the  securities,  though  a  loss  on  others,  they  should  not 
be  set-off,  and  the  trustees  held  liable  for  the  balance 
of  loss  only. 

3rd.  Whether  the  tenant  for  life  was,  under  the  cir- 
cumstances, to  be  allowed  3  or  4  per  cent,  on  the 
funds  in  question. 

Mr.  Turner  and  Mr.  Dickinson^  for  the  Flaintiflb^ 
argued,  first,  that  the  bonds  ought  to  have  been  con* 
verted,  for  they  were  not  "  real  securities  "  within  the 
meaning  of  the  will.  Secondly.  That  a  trustee  wa3 
not  entitled  to  set-off  the  gain  of  one  breach  of  trust 
against  the  loss  of  another,  for  they  constituted  separate 
liabilities,  and  that  it  had  been  so  decided  in  Dimes  v. 
Scott  (a),  and  in  Ex  parte  Lewis  (ft).     Thirdly.    That, 

where 

(a)  4  Uutt.  195.  {b)  1  Glyn  4*  Jameton,  G9. 
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where  on  option  is  given  to  a  trustee  to  invest  in  one 
of  two  securities,  and  he  does  neither,  then,  in  this 
branch  of  the  Court  at  least,  the  option  of  selecting 
the  investment,  for  the  purpose  of  charging  a  trustee, 
belonged  to  the  cestui  que  trust.  Watts  v.  Girdlestone  (o), 
Ames  V.  Parkinson,  (b)  They  also  cited  as  to  the  Bank 
Stock,  Milky.  Mills,  (c) 

Mr.  Elmsky^  for  the  surviving  trustees  and  executors, 
Jeft  the  argument  to  the  tenant  for  life. 


1848. 


Robinson 

V. 
BOBINSON. 


Mn  Druce,  for  a  deceased  trustee^ 

Mr.  Stintan,  for  a  child  bom  since  the  institution  of 
the  suit 


Mr.  fFalpole  and  Mr.  Kent,  for  the  tenant  for  life. 
The  Boad  and  Sewer  Bonds  are  ^^  real  securities " 
within  the  meaning  of  this  wilL  It  has  been  held, 
Iiat  shares  in  the  Bath  Navigation,  Howse  v.  Chap' 
nan(d),  turnpike  tolls,  Knapp  v.  Williams  {e\  and 
aoney  secured  on  county  rates  are  interests  in  lands. 
The  toll-houses  are  real  security.  It  is  no  objection  to 
my,  that  the  security  is  mixed ;  such  is  the  case  in  a 
■.ortgage  of  freeholds,  where  there  is  a  personal  covc- 
Eant  to  pay,  here  the  substantive  security  is  on  the  real 
rx)perty  by  means  of  which  the  rates  are  secured ;  and 
zi^yx  have  power  to  distrain,  and  may  recover  by  eject- 
it  ;  Doe  ex  dem.  Banks  v.  Booth,  {g) 


^d.  Parties  seeking  equity  must  do  it ;  and  if  they 
the  benefit  of  one  investment  they  must  set  it  . 

off 


C*')  6  Beavan,  188. 
i)  7  Beavan,  379. 
-)  7  &iiumi,  501. 


Bb  3 


(rf)  4  Vei,  542. 

(e)  Ibid,  430.  note. ' 

(g)  ^Bot.^  P.%\9. 
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Robinson 

V. 

Robinson. 


off  agiunst  the  loss  of  the  other.  Dimes  v.  SmU  was  a 
suit  instituted  to  bring  back  the  trust-fiind  into  a  proper 
security :  liere  it  has  already  been  done. 

Thirdly.  Assuming  that  this  branch  of  the  Court  is 
bound  by  its  decision  in  Watts  v.  Girdlestone^  and  that 
the  cestui  que  trust  has  the  option,  then  here,  the  tenant 
for  life  exercises  the  option  in  favour  of  a  real  investment. 
If  it  be  said,  that  those  in  remainder  prefer  the  i>er8onal 
investment,  then,   inasmuch  as  the  option  cannot 
exercised,  the  rule  laid  down  in  the  other  branch  of  th 
Court  in  Shepherd  v.  Mauls  (a),  ought  to  be  adopt 
and  the  property  considered  invested  on  real  security. 
The  tenant  for  life  should  then  be  allowed  interest, 
on  an  ordinary  mortgage  at  4  per  cent      At  all  events^ 
it  is  discretionary  with  the  Court  to  allow  3  or  4  pev 
cent. ;  and  this  is  a  proper  case  for  allowing  the  higher 
rate,  as  was  done  in  Sutherland  v.  Cooke  (ft),  CaUecoit 
v.    Caldecott  (c),  and  Gibson  v.   liott.  ((f)      A  trostee 
would  be  charged  interest  at  4  per  cent,  and  therefore, 
the  tenant  for  life  ought  to  be  entitled  to  an  income 
after  the  same  rate. 


Walker  v.  Shore  (e)  was  also  cited. 

Mr.  Turner  in  reply,  except  as  to  the  point  on  the 
Bonds,  respecting  which  he  was  stopped  by  the  Court 


The  Master  of  the  Rolls. 

I  cannot  think   that  the  testator  intended  by  this 
will  any  such  thing  as  is  contended  for.    In  the  first 

place, 

(a)  4  Hare,  500.  (rf)  7  Vet,  p.  98. 

lb)  1  Colly,  p.  505.  (<r)  19  Vet.  387. 

(c)  1  r.  *  C.  (C.  C.)  737 
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18  admitted,  that  the  bonds  were  not  real  security 
at  a  sort  of  mixed  security.  The  estate  was  to 
ted  upon  '^real  security ; "  but  the  bonds  were 
security  to  the  bond  holder.  The  Commissioners 
b  real  property,  but  it  is  not  because  a  man  de* 
\  income  from  real  estate,  that  therefore  all  his 
re  a  real  security,  which  is  really  the  extent  of 
mient.  The  debtor,  or,  in  this  case,  the  grantor 
K>nd,  has  an  income  out  of  which  he  is  to  pay  the 
of  the  debt;  but  it  does  not  therefore  follow  that 
irity  is  a  real  security. 


1848. 


BoBlNSOIf 

9. 
ROBINSOIC 


L  as  to  the  next  point.    When  a  gentleman  has 

1  so  honourably  and  fairly,  one  feels  a  reluctance 

y,  as  against  him^  those  rules  which  the  Court 

lopt  in  the  cases  of  trusts  not  duly  carried  into 

3n.    Though  he  has  voluntarily  taken  upon  him- 

brunt  of  this,  still  the  trustees  are  the  persons 

ible.     The  question  is,  whether,  where  there  are 

distinct  transactions,  in  some  of  which  a  loss  has 

curred,  for  which  the  trustees  are  chargeable,  and 

nrs  there  has  been  a  gtdn,  which  the  trustee  has 

t  to  claim  for  his  own  benefit,  the  Court  will  set 

one  against  the  other.     I  could  not  enable  a 

thus  to  repay  himself  for  the  losses  which  he 

itained,  without  giving  him  the  benefit  acquired 

fortunate  but  improper  investment  of  the  trust 

I  have  no  authority  to  do  that  that  I  am 

of. 


^  the  third  point,  some  ambiguity  arises,  in  con- 
ce  of  the  tenant  for  life  having  taken  upon  him- 
e  burthen  of  the  trustees,  and  having  argued  for 
as  if  the  case  were  his  own.  In  consequence  of 
dflioting  decisions,  there  must  be  a  serious  doubt 
vhat  is  to  be  considered  the  rule  of  the  Court ; 

JB  A  4  but 
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but  my  own  opinion  has  not  undergone  nny  change.  I 
should  be  very  glad  if  there  had  been  a  decision  which 
would  give  the  rule  to  the  whole  Court;  but  there 
being  none,  and  my  opinion  remaining  unaltered,  I 
must  now  act  on  it. 


In  this  case  the  trustees  had  authority  to  lay  out 

the  funds   in    "  the   Parliamentary   stocks    or    funds 

of  Great  Britain^  or  on  real  securiticft."    For  a  certain 

length  of  time,  they  did  not  do  so,  but  suffered  them  to 

remain  on  the  securities  in  which  they  had  been  formerly 

invested,  and  which  were  neither  public  stocks  nor  real 

securities.     The  fund  being  now  restored,  what  is  the 

tenant  for  life  to  have,  as  the  income  which  would  have 

accrued,  if  the  money  had  been  invested  in  the  manner 

it  ought  to  have  been  at  the  end  of  one  year  ?    He  asks 

interest  at  the  rate  of  4/.  per  cent. ;  and  in  support  of 

that  claim,  he  says,  **  the  trustees  might  have  invested 

the  residue  on  real  security:  if  they  had  done  so,  I 

might  have  got  4/.  per  cent.'^     This  is  true.     On  the 

other  hand,  it  is  said,  ^^  no,  you  cannot  have  the  option ; 

you  must,  according  to  the  rule  adopted  in  these  cases, 

take  that  which  would  have  been  most  for  the  benefit  of 

the  cestuis  que  trust,  which  would  have  been  to  invest  it 

in  3^  per  cents.;"  but  then,  it  is  ingeniously  argued, 

"  the  choice  of  the  cestuis  que  trust  is  one  thing,  and  of 

the  tenant  for  life  is  another.     If  it  is  to  be  determined 

according  to  the  option  of  the  cestuis  que  trust  altogether, 

that  can  never  be  exercised,  for  the  tenant  for  life  ia 

one."    Is  he,  or  rather  arc  the  trustees,  who,  for  his 

benefit,  have  omitted  to  do  that  which  the  will  directed, 

now  to  exercise  the  option  which  they  had  at  the  be* 

ginning  ?    I  certainly  think  not. 


I  have  not  been  able  to  comprehend  how  it  is,  that, 
when  trustees,  acting  for  a  tenant  for  life,  have  departed 

from 
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from  tkc  terms  of  the  trusty  they  are  entitled  to  have 
it  considered  that  they  have  done  that  which  is  most  for 
their  own  benefit,  and  not  that  which  is  most  for  the 
benefit  of  their  cestuis  que  trust.  I  cannot  alter  the 
opinion  I  liave  formed  in  these  cases,  that  where  there 
has  been  a  neglect  to  do  one  of  two  things  which  the 
will  authorises,  you  are  not  to  be  supposed  to  have 
done  that  which  is  the  least  prejudicial  to  the  trustees 
or  to  the  tenant  for  life,  but,  on  the  contrary,  that 
that  view  of  the  matter  ought  to  be  taken,  which  is  the 
most  beneficial  to  the  persons  entitled  to  the  benefit  of 
the  trust. 


1848. 


Robinson 

V. 

Robinson.  1 


WARD  r.  WARD. 


Dec.  2. 


nnHE  tenant  for  life  of  a  fund  in  Court  had  power 
"*-  to  bequeath  it  by  will ;  but  no  particular  formal- 
ities were  required.  The  tenant  for  life  appointed  it 
accordingly,  and  the  will  had  been  proved  in  the  Eccle- 
siastical Court  A  petition  having  been  presented  for 
payment  of  the  money  to  the  appointee,  the  probate 
only  of  the  will  was  produced.  It  was  objected  by 
the  Registrar,  that  the  will  itself  ought  to  be  produced, 
and  the  case  was  mentioned  again. 

Mr.  Eldertoriy  in  support  of  the  petition,  stated  the 
case,  and  argued,  that,  as  no  particular  formality  was  re- 
quired for  the  execution  of  the  testamentary  power,  the 
Ecclesiastical  Court  was  the  sole  Judge  of  the  validity  of 
the  instrument. 


A  party  had  a 
power  to  ap« 
pobt  by  will 
executed 
without  any 
particular 
formality. 
Upon  a  peti- 
tion to  obtain 
the  fund  out 
of  Court, 
Held,  that  it 
was  not  ne- 
cessary to 
produce  the 
original  will, 
but  that  the 
evidence  of 
the  probate 
was  sufficient 
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1848. 


The  Master  of  the  Rolls  held  that  it  was  not 
necessary  to  produce  the  original  will  in  this  ease,  ob- 
serving that  the  question  was^  whether  such  a  will 
existed  or  not?  That  the  Ecclesiastical  Court  was  the 
exclusive  Judge  of  that,  and  that  its  determination,  on 
that  point,  properly  appeared  from  the  probate,  (a) 

(a)  Barnes  v.  Vincent,  5  E»  F.  Moo.  201.,  and  1  Ftcl,  c.  26.  s,  10. 


Dec,  4. 


RICHARDSON  v.  WARD. 


The  Master 
was  ordered 
to  settle  a 
conveyance. 
An  infant  was 
interested  in 
the  property, 
but  was  not  a 
necessary 
party  to  the 
conveyance. 
Held,  that 
the  words 
•*  if  the  par- 
ties disagree  " 
might  be  in- 
serted in  the 
order. 


nr^HE  Master  was  ordered  to  settle  the  conveyance  of 
•^    an  estate  in  which  an  infant  was  interested.     The 
Registrar  having  declined  inserting  in  the  draft  minutea 
"  if  the  parties  disagree  **  (a), 

Mr.  Kennion  mentioned  the  subject  to  the  Court. 
He  stated  that  the  testator  had  devised  his  estate  to 
trustees^  giving  them  full  powers  to  sell  and  give  re- 
ceipts for  the  purchase  money ;  and  he  argued  that^  as 
the  infant  would  not  be  called  on  to  execute  the  deed, 
it  would  not  be  necessary  for  the  Master  to  settle  the 
conveyance,  unless  the  parties  thereto  disagreed. 


Mr.  Bevivy  for  other  parties,  said,  it  was  clear  that  the 
infant  would  not  be  party  to  the  deeds. 

The  M  AST£B  of  the  RoLLS. 

I  do  not  understand  why  there  should  be  any  ob- 
jection to  inserting  these  words,  if  the  infant  is  not  to 
be  party  to  the  deeds.  If  the  deed  were  to  be  executed 
by  the  infant,  it  would  be  otherwise. 


(a)  Calvert  t  Godfrey,  2  Beavan,  267. 
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BROWN  V.  LEE.  Dec.  6. 

w^l^HE  Defendant^  being  in  contempt  upon  an  attach*  The  sum  of 

-*-     ment  for  want  of  answer,  filed  his  answer,  and  the  prop»*  * 

-tendered  to  the  Plaintiff's  solicitor  the  sum  of  13*.  8rf.,  ainount  pay- 

^is  the  costs  of  an  attachment  executed.     Ihis  was  re-  contempt  on 

i'used,  on  the  ground  of  the  amount  beiiig  insufficient.  **"  attochment 

3*or  the  purpose  of  determining  the  question^ 

Mr.  Turner  and  Mr.  Elderton  now  moved  to  take 
the  answer  off  the  file.  They  argued  that  the  sum  ten- 
dered was  inadequate,  for  the  costs  really  incurred  were 
between  2/.  and  3Z..  That  I3s.  8d.  was  the  amount 
payable  before  the  abolition  of  the  office  of  Six  Clerk  ; 
but,  by  the  General  Orders  then  made  (a),  the  Clerks  of 
Becords  and  Writs  were  allowed  8*.  for  sealing  an  at- 
tachment, and  the  solicitor  6s.  Sd.  for  preparing  it,  and 
that  these  charges  alone  exceeded  the  13*.  Sd,  tendered. 
Again,  by  the  120th  Order  of  May  1845  (i),  a  solicitor 
became  entitled  to  the  costs  of  the  execution  of  writs. 
They  also  cited  Haynes  v.  Ball{c). 

The  Master  of  the  Eolls. 

In  all  times,  a  contempt  for  want  of  answer  might  be 
cleared  by  filing  the  answer  and  payment  of  13«.  8d 
costs,  (rf)  Then  come  the  General  Orders,  prescribing 
the  fees  to  be  taken  for  particular  things ;  but  nothing 
is  said  as  to  this  matter.  The  Plaintiff's  solicitor  now 
demands,  not  the  sum  heretofore  invariably  paid,  but 
something  more. 

I  must  refuse  the  application. 

(a)  32d   Order,    Oct,  164S,  (c)  6  Beavan^  140» 
Schedules  2  &  6  ;  Ord.  Can.  222.  {d)  See    1  Smith's  Pr.  208. 
225.                                                  (3d  cd.)   1  HarmoiCt  Pr.  238. 

(b)  Ord.  Can.  333.     ^  (7th  ed.) 


380  CASES  IN  CHAKCERY. 

1849. 


J<i«.i9.-  MITCHELL  V.  KOECKER. 

Feb.  10. 

A  bill  Mught     r  I  "'HIS  case  came  on  upon  a  demurrer  put  in  by  th  j 
SiJ^uS  "^  Defendant  to  the  Plaintiff's  supplemental  biU. 

made  by  the 

the  Coromii-         The  original  bill,  filed  on  the  let  February   1848, 
sionersofpro-  gtated  an  acnreement  entered  into  by  the  Pldntiff  in 

pertv  tax* 

The  object  of   June  1847^  for  the  purchase  of  the  Defendant's  business 

the  Plaintiff     ^^  practice  as  a  Dentist.     It  was  allied,   that  the 
being  to  shew  ^  -t^  ^ 

that  the  De-  Plaintiff  had  been  induced  to  enter  into  the  agree- 
srated'that^'  ment,  by  the  false  and  fraudulent  representations  of 
the  profits  of  the  Defendant,  and,  amongst  others,  by  the  false  re- 
less  than  presentation  that  his  practice  was  worth  from  160021 


what  he  had  ^o  2000/.  per  annum,  and  was  of  the  highest  order, 
stated  to  the      rm     i  .n  i     i         i  •  i     i      i     i       i 

Plaintiff  who  The  bill  prayed,  that  the  agreement  might  be  declared 
bad  purchased  ^^  ^^  fraudulent  and  void,  and  for  other  relief. 

It     A  de- 
murrer was 

^"wh^ther  a  ^®  supplemental  bill  alleged,  that,  in  July  1848,  the 
discovery  of  Defendant  made  a  return  to  the  Commissioners,  in  the 
returns  could  ^^^  called  "  the  Commissioners  of  Property  and  Income 
under  any  cir-  Tax''  (meaning  Commissioners  acting  under  the  statute 

cumstances,  ,....* 

be  compelled,    5  &  6  Vict.  c.  35.),  a  return  of  his  gs^ins  in  his  profession 

^^^'^'  or  employment  as  a  Dentist  for  the  year  1847,  and 

therein  represented  such  gains  to  be  less  than  the  sum 
of  500/.,  and  made  a  solemn  declaration  that  such  sum 
was  true,  and  thereupon  his  return  was  accepted,  and 
he  was  assessed  accordingly.  The  bill  stated,  that  the 
Defendant  had  carried  on  the  business,  on  his  own  ac- 
count, since  the  original  bill  was  filed ;  and  it  prayed, 
that  the  Plaintiff  might  have  the  benefit  of  the  matters 
therein  stated,  as  if  they  had  been  stated  in  the  original 

bill 
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bill.  To  the  discovery  prayed  by  this  bill,  the  Defend- 
ant demurred,  on  the  ground  that,  by  answering,  he 
ight  expose  himself  to  penalties. 

Mr.  Purvis  and  Mr.  Wright^  in  support  of  the  de- 
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1849. 


Mitchell 

V. 
KOBCKER. 


Mr.  Turner  and  Mr.  James  Anderson  for  the  bill; 
ted  The  King  v.  Garke.  (a) 

The  Masteb  of  the  BoLLS  reserved  his  judgment 


nie  Master  of  the  Rolls. 

I  am  of  opinion  that  the  onl]^  real  and  substantial 
object  of  the  supplemental  bill  is,  to  obtain  from  the 
3)efendant  a  discovery  of  his  return  to  the  Commis- 
«oners  of  Property  and  Income  Tax  for  the  year  1847. 

If  the  Defendant  represented  to  the  Plaintiff  that 
liis  income  from  hb  profession  was  from  1600Z.  to 
2000/.  a  year,  and  represented  to  the  Commissioners 
that  his  income  from  the  same  source  was  less  than 
600L  a  year,  and  if  the  time  referred  to  in  the  two 
representations  were  the  same,  as  the  PlaintiiF  seems  to 
allege,  one  or  other  of  the  representations  was  certainly 
false.  If  the  representation  made  to  the  Plaintiff  was 
false,  the  Plaintiff  might,  on  that  ground  alone,  be  en- 
titled to  relief:  if  the  representation  made  to  the  Com- 
missioners were  false,  the  Defendant  would  be  liable  to 
the  penalties  imposed  by  the  statute  in  such  cases,  (b) 

Considering  the  provisions  contained  in  the  Act  for 
preventing  or  avoiding  disclosure  of  the  returns  made 

under 


Feb.  10. 


(a)  8  Term  Rep.  280. 


(h)  Sects.  120,  187, 128. 


!•>•' 


e.eu  -^  f  ^:^e.a^t  to  t^^e J^^  ,^y  to  e*       ^t  ^ 
^  *    .     8T>eat  tVve  ttu  ^^^  pto  ^  ^ 


_  See  !•'«  '•  1  ;  M''  '• 


V 


■tc 


■*> 


v^ 


^Ji«- 


^  -way  Coto^'  *• 


>^ 


"no  P  t\.\»  B>^^  '^'^      oract  to  ^^^'^Tstl.te- 


\ease  for  «|^^.  "^^^il^e.  ^^Seyed  »  l^*****^". 


CASES  IN  CHANCERY.  383 

Bayes,   a  tenant  of  Lord  JVodehouse^   was,  as  he        1849. 

alleged,  entitled  to  a  lease  of  the  Kimberley  Farm  for  ^^^^"^ 

a  term  of  eight  years,  and  a  draft  lease  had  been  pre-  Norwich 

pared  and  sent  to  him  on  the  18th  of  January  1843,  Compa^ 
i^hich  was  not  finally  completed  or  executed.  «• 

WODBHOUBI. 

On  the  2nd  of  June  1845,  the  Plaintiffs,  requiring 
part  of  the  farm  for  their  railway,  entered  into  an 
agreement  with  Lord  JVodehousei  by  which  it  was 
agreed,  that  the  company  should  pay  the  sum  of  5000/. 
for  the  purchase  money  for  any  lands  belonging  to  the 
settled  estates  of  Loi^d  JVodehouse  in  Kimberley  to  be 
taken  for  the  railway,  not  exceeding  thirty  acres,  and 
should  also  pay  to  the  tenants  or  occupiers  of  any  part 
of  the  land  not  in  the  ocx^upation  of  Lord  fFodehouse 
(other  than  tenants  whose  holding  should  be  of  longer 
duration  than  one  year  after  the  railway  should  be  com- 
pleted), full  compensation  for  their  terms  and  other 
rights  and  interests  in  the  lands,  and  for  any  crops 
thereon  which  might  be  destroyed,  and  also  satisfy  all 
other  claims,  if  any,  which  such  tenants  might  have 
upon  or  against  Lord  Wodehouse. 

The  Bailway  act  passed  in  July  1845.  The  sum  of 
500021  was  paid  into  the  Bank  of  England.  On  the 
2nd  of  September  1845,  the  railway  was  staked  out  over 
the  farm,  and,  on  the  6th  of  October  1845,  the  Plaintiffs, 
assuming  that  Mr.  JSayes  was  only  tenant  at  will  or 
from  year  to  year,  gave  him  notice  that  they  were  ready 
to  treat  with  him  for  the  purchase  of  his  property,  or 
as  to  the  compensation  to  which  he  was  entitled.  Mr. 
Bayes  returned  no  answer  to  this  notice,  and  the  Plain- 
tiffs, on  the  9th  of  December,  broke  the  soil  of  Kimberley 
JFarm,  and  began  the  cuttings  necessary  for  tlie  con- 
i^tnictbn  of  the  ndlroad,  and  they  took  possession  of 
twelve  acres  and  a  half  of  the  farm.. 

According 
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1849.  According  to  Mr.  Bayess  statement,  he,  in  December 

^  1845,  claimed  to  be  entitled  to  a  greater  holding  than 

Norwich  as  a  tenant  from  year  to  year,  and  to  compensation 

C^niwnv  accordingly,  and  about  the  same  time  applied  to  have 

V.  the  draft  lease  completed. 

WODEIIOUSR. 

On  the  14th  of  February  1846,  Lord  Wadehouse  exe- 
cuted two  deeds,  by  one  of  which  he  conveyed  to  the 
Plaintiffs  the  part  of  the  Kimberley  Farm  taken  for 
the  rdlway,  and  covenanted  for  title,  and,  by  the  other, 
he  granted  to  Baycs  a  lease  of  the  whole  of  the  same 
farm  for  a  term  of  eight  years  from  the  11th  of  Oc^ 
tober  1844.  Some  discussion  and  correspondence  took 
place,  and  in  the  end,  Mr.  Bayes  brought  his  action  of 
ejectment  to  recover  from  the  Railway  Company  the 
possession  of  that  part  of  the  Kimberley  Farm  which 
had  been  conveyed  to  them  by  Lord  Wodehouse. 

On  the  28th  of  January  1847,  the  Plaintifis  filed 
this  bill  against  Bayes  and  the  executors  of  Lord 
Wodehotise^  praying  that  the  rights  and  liabilities  of 
the  Plaintiffs  and  Defendants  in  respect  of  the  lands 
in  question  might  be  ascertained  and  declared,  and 
asking  a  declaration  that  Bayes  was  not  entitled  to  re-^ 
ceive  any  compensation  from  the  Plaintiffs ;  bat  that, 
if  it  should  appear  that  he  was,  then  asking  to  have 
the  amount  ascertained,  and  offering  to  pay  it ;  but,  in 
that  case,  praying  that  the  executors  of  Lord  fVode* 
house  might  repay  them  what  they  should  so  pay  to 
BayeSy  and  for  further  relief. 

Bayes  insisted  on  compensation  by  virtue  of  his  right 
under  the  lease  and  the  alleged  prior  agreement. 

The  executors  of  Lord  Wodehouse  seemed  desirous 
to  be  neutral  in  the  contest,  alleging  that  they  had 
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ODothing  to  do  with  the  question  of  compensation,  and    ^_v^£* 
"that  Bayts  had  no  right  to  compensation  firom  them.  r^^ 

NOBWICR 

RB^WftV 

The  railway  was  completed  on  the  10th  of  February     Company 
1847.  ^     ^• 

Mr.  Thimer  and  Mr.  Chapman  for  the  Plaintiffd« 
The  conflicting  claims  in  this  case  are  of  such  a  nature^ 
that  the  Plaintiffs  have  been  necessarily  driven  into  a 
court  of  equity  to  have  them  settled,  when  Baye$  at- 
*tempted  to  eject  them  from  a  portion  of  the  line  of 
"their  railway.  In  cases  of  complication  of  title,  and 
^where  a  midtiplicity  and  circuity  of  action  would  be 
'the  residt  of  proceeding  at  law;  this  court  will  exercise 
jurisdiction,  though  there  may  be  a  legal  remedy :  Nixon 
^.  Robinson  (a),  Trant  v.  Bury,  (b) 

There  being  no  issue  joined  between  the  co-De- 
:^endants,  the  Court  must  direct  an  enquiry. 

Mr.  Boupell  and  Mr.  Follett  for  the  Defendant  Bayes. 
As  against  Bayes^  this  is  not  a  proper  case  for  the  ex- 
ercise of  the  jurisdiction  of  a  court  of  equity ;  for  the 
question  between  him  and  the  railway  is  merely  one 
of  quantum  of  compensation,  to  be  determined,  like  all 
other  compensation  cases,  by  the  ordinary  legal  modes 
of  proceeding.  There  was,  in  1843,  an  existing  binding 
agreement  between  the  landlord  and  tenant,  evidenced 
by  the  draft  lease  and  the  subsequent  receipt  of  the 
rent ;  the  only  difficulty  was  created  by  the  subsequent 
agreement  between  the  railway  company  and  Lord 
fFode/touse,  to  which  Bayes  was  not  a  party.  This  suit 
is  in  the  nature  of  an  interpleader  suit,  but  bringing 
before  the  Court  persons  between  whom,  as  regards 

the 

(a)  2  Jones  ^  Lot.  4.  (b)  Lt.  (jf  Goo.  (t  Sug.)  78. 

Vol.  XL  Cc 
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1849.  the  Plaintiffs'  claim,  there  is  no  privity.     This  is  quite 

^^JjjT^  informal     As  to  Lord  Wodehouse^s  liability  to  the  Com- 

NoEwicB  pany,  that  is  a  matter  to  be  settled  between  them  alone. 

Qogg^^y  The  Plaintiffs  have  no  right  to  mix  Bayes  up  with  their 

^    ^'»  disputes  with  the  executors  of  Lord  fVodehouse, 

Mr.  Walpole  and  Mr.  Chandless,  for  the  exeeutors  of 
Iiord  fFodehouse,  argued  that  there  had  been  no  valid 
agreement,  and  that  the  lease  was  executed  under  a 
mistake,  and  had  become  void  on  the  death  of  Lord 
ffodehouse,  Ludford  v.  Barber  (a) ;  that  if  Bayes  was 
entitled  to  what  he  claimed,  the  Company  were,  by  the 
terms  of  their  agreement  with  Lord  WodehQtue,  liable 
to  pay  it. 

Mr.  Thtmer  in  reply. 

Barnard  v.  Walli$(b\  and  8  &  9  Vict  c.  18,  ss.  49. 
122.  were  also  cited' 

The  Master  of  the  Bolls.  I  am  inclined  to  think 
the  jurisdiction  may  be  maintained.  I  will  look  over 
the  pleadings  to  see  whether  the  Court  cap  entertain 
jurisdiction  in  this  singular  case. 


Feb.  lo:         The  Master  of  the  Rolls. 

The  farm,  called  Kimberley  Farm,  was  part  of  the 
settled  estates  of  the  late  Lord  fVodehouse,  who  had  a 
life  interest  therein,  with  a  power  of  leasing.  Prior  to 
the  year  1843,  the  Defendant,  Thomas  Bayes,  was  in 
possession  of  Kimberley  Farm,  under  a  lease,  wfaich^  he 
says,  was  not  to  expire  till  the  11th  of  October  1844: 

he 

(a)  1  Term  Rep.  90.  {h)  Cr.  4*  Ph.  85.,    and   2 

Bailway  Cases,  16!^ 
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he  was  also  in  possession^  nnder  Lord  fVodehouse,  of  an        1849. 

adjoining  farm  called  Wicklewood,  and  of  a  brick-yard.  ^'xC^ 

He  paid  rent,  400Z.  for  Kimberley,  307.  for  the  brick-  Norwich 

yard,  and  120L  for  mcklewood:  in  all  550L  a  year.  ^^y 


He  proposed  to  Lord  Wodehouse  to  grant  him  a  lease 
of  the  whole.    Lord  Wodehouse  was  willing  to  do  so  for 
f^  term  of  eight  years,  and  Mr.  Gilman,  the  solicitor 
and  ag^it  of  Lord  fVodehousey  prepared  the  draft  of  a 
proposed  lease.     Some  question  having  arisen  whether 
Mr.  Bayes  would  prefer  the  tithe  being  paid  by  hira- 
aelf  or  by  Lord  Wodehouse^  Gilman,  to  accommodate 
Iiim,  proposed,  that  the  rent  for  Wicklewood  should  be 
140/.  a  year  if  the  tithe  were  to  be  paid  by  Lord  JVode- 
Aause,  but  120i  only  if  the  tithe  were  to  be  paid  by 
Afr.  Bayes.     The  draft  lease,  and  a  letter  explaining 
thii^  were  sent  by  Mr.  Gilman  to  Mr.  Bayes  on  the 
18th  of  January  1843.     The  draft,  as  sent,  was  in  an 
incomplete  form^  for  the  purpose  of  leaving  it  at  the 
option  of  Mr.  Bayes  to  have  the  draft  completed  and 
adapted  to  a  lease  free  from  tithe,  or  liable  to  tithe,  as 
he  preferred. 

It  does  not  appear  that  Mr.  Bayes  declared  his  op- 
tion as  to  the  tithes,  or  applied  for  the  lease,  which  was 
offered  to  him  at  any  time  before  the  end  of  the  year 
1845. 

Li  the  mean  time,  certain  persons  were  soliciting  an 
aot  of  parliament,  to  empower  an  existing  Railway 
Company  to  make  a  railway  from  Wymondham  to  East 
Dereham.  This  projected  railway  was  intended  to  pass 
through  Kimberley  Farm,  and  was,  at  first,  opposed  by 
Lord  Wodehouse;  but,  on  the  2nd  of  June  1845,  an 
agreement  was  entered  into  between  Adam  Duff  and 
Charles   Tynflale,  two  persons  acting  as  Directors  of 

Cc2  the 


r. 
Wodehouse. 
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1849.       the  projected  undertakings  of  the  one  part,  and  Lord 
^"^^^^r^^     fVodehouse  of  the  other  part ;  whereby  it  was  agreed, 
Norwich      that  Lord  Wodehouse  should  withdraw  his  opposition  to 
cS^Y     the  biU,  and  that  if  the  biU  should  pass  into  a  law,  the 
V.  Company  should  pay  into  the  Bank  of  England  the  sum 

of  5000/.^  as  and  for  the  purchase-money  for  any  quantity 
of  lands  belonging  to  the  settled  estates  of  Lord  Wode^ 
house  in  Kimberley  and  other  parishes,  which  should  be 
taken  for  the  railway,  not  exceeding  altogether  tlurfy 
acres,  and  should  also  pay  to  the  tenants  or  occuinierB 
of  any  part  of  the  land  not  in  the  occupation  of  Lord 
Wodehouse  (other  than  tenants  whose  holding  should 
be  of  longer  duration  than  one  year  after  the  railway 
should  be  completed),  full  compensation  for  their  terms 
and  other  rights  and  interests  in  the  lands,  and  for  any 
crops  thereon  which  might  be  destroyed ;  and  also  sa- 
tisfy all  other  claims,  if  any,  which  such  tenants  might 
have  upon  or  against  Lord  Wodehouse.  Lord  Wode* 
house  covenanted  to  make  a  good  tide,  and  execute  all 
necessary  conveyances,  in  which  were  to  be  included  all 
such  provisions  as  should  be  necessary  to  cany  into  full 
effect  the  true  intent  and  meaning  of  the  agreement. 

After  this  agreement  was  entered  into^  and  in  Jtdg 
1845,  the  act  of  parliament  was  passed,  enabling  the  ^^^ 
Plaintifl^  in  this  cause  to  construct  the  nulway  leading  '^^K 
from  Wymoudham  to  East  Dereham^  and  passing  through  ^acf^ 
Kimberley  Farm. 


The  sum  of  5000/.  was  paid  into  the  Bank  of 
landy  and  the  Plaintiffs  took  possession  of  so  much  o 
the  land  as  they  wanted,  including  12  acres,  2 
10  perches,  part  of  Kimberley  Famu     On  the  2nd 
September,  the  railway  was  staked  out,  andl,  on 
6th  of  October  1845,  the  Flaintiffi,  assuming  that  Mr—' 
Bayes  was  only  tenant  at  will  or  from  year  to  year] 


— # 
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gave  him  notice,  that  they  were  ready  to  treat  with  1849. 

lim  for  the  purchase  of  his  interest,  or  as  to  the  com-  ^^xh^^"^ 

pensation  to  which  he  was  entitled,  —  and  Mr.  Bayes  Norwich 

liaying  returned  no  answer  to  this  notice,  the  Plaintiffs,  (^mpany 

on  the  9th  of  December^  broke  the  soil  on  Kimberley  v, 
J^arm,  and  began  the  cuttmgs  necessary  for  the  con<- 
Btruction  of  the  road. 


During  all  this  time,  Mr.  Bayes  had  not  only  made 

aio  application  for  the  lease,  of  which  the  imsettled  draft 

Iiad  been  sent  to  him  in  January  1843 ;  but  he  had  not 

«yen  answered  whether  he  woidd  pay  for  Wicklewood  a 

xent  of  140/1  free  from  tithe,  or  a  rent  of  120/.,  remain* 

xng  himself  liable  to  tithes.     But  in  December  1845,  he 

Bays,  that  he  claimed  to  be  entitled  to  a  greater  holding 

tlian  as  a  tenant  from  year  to  year,  and  to  compensation 

accordingly,  and  that  his  agent  produced  to  an  agent  of 

the  Plaintif&'  the  draft  lease  which  had  been  sent  to 

him  by  Mr.  Gilman  on  the  18th  of  January  1843. 

About  the  same  time,  Mr.  Gilman^  who  has  been 
examined  as  a  witness,  informs  us,  that  Bayes  applied 
to  him  to  have  the  draft  lease  completed,  and  wished  to 
haye  a  longer  term,  which  was  refused. 

Mr.  Gilman,  for  reasons  which  he  states,  says,  that 
he  considered  the  applications  of  Bayes,  in  December 
1845  and  January  1846,  were  only  to  have  a  lease 
granted  to  him  of  such  portions  of  the  farms  as  were 
not  taken  by  or  sold  to  the  Plaintiffs,  and  that  to  such 
applications,  so  understood.  Lord  Wodehouse  consented ; 
but  that  after  the  draft  had  been  returned  to  him, 
he,  as  the  solicitor  of  Lord  Wodehouse,  caused  the 
same  to  be  engrossed,  but,  by  accident,  without  having 
made  any  deduction  in  the  quantity  of  land  or  number 
of  acres  originally  inserted  in  the  draft;  and  on  the 

Cc  Z  14th 
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1849.        14th  February  1846^  Lord  Wodehouee,  on  the  advioe  of 

^^jT^"^     Mr.  Gilmaiiy  executed  two  deeds.     One  was  a  deed 
The 

Norwich     poll,  executed  by  him  in  pursuance  of  the  contract  of 

Q^^y      *^®  2^  ^^^^  ^^"^^  ^^^^'^  *^®  Plaintiffs,  whereby  he  con- 
».  veyed  the  land  (including  the  portion   of  Kimberley 

Farm\  to  the  Plaintiffs,  and  covenanted  that  the 
Plaintiffs  should  hold  and  enjoy  them  absolutely  die- 
charged,  or  otherwise  by  him,  his  heirs,  executors,  or 
administrators,  indemnified  from  and  against  all  incum- 
brances, and  all  estates,  rights,  and  interests  made  or 
suffered  by  him,  or  any  of  his  ancestors,  or  any  person 
deriving  title  under  him  or  them^  or  any  of  them* 

The  other  deed,  executed  by  Lord  Wodehtmse  on  the 
same  14th  February  1846,  was  an  indenture  of  lease^ 
whereby  he  granted  to  Mr.  Bayes  a  lease  of  Wickkwood 
and  Kimberley  Farms,  including  the  lands  conveyed  to 
the  Plaintiffs,  for  a  term  of  eight  years,  from  the  11th 
October  1844. 

Mr.  Gilman  say.^,  that  according  to  the  best  of  his  ^=zmb 
knowledge,  remembrance  and  belief.  Lord  Wodehouse  ^^-^se 

executed  the  conveyance  to  the  Plaintiffs  before  he  ex -3- 

ecuted  the  lease  to  Bayes. 

Under  these  circumstances,  it  is  plain,  that  there  wafi^«#sas 
a  misunderstanding  between  the  parties. 

The  Plaintiffs,  having  obtained  their  conveyance  an(E>-^=>^^ 
covenant,  had  no  reason  to  think  that  Mr.  Bayes  wsi^  m^'^ 
entitled  to  any  interest  under  a  lease. 

Mr.  Bayes^  having  actually  obUuned  a  lease,  naturaUyCl-'-'^^ 
enough  relied  upon  it. 


And,  accordmg  to  the  suggestion  of  Mr.  GilmMt 
Lord  fVodehousej  before  the  14th  February f  not  only  di£^^ 


noi 
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not  think  Mr.  Bayes  entitled  to  a  lease  according  to        1849. 
the  draft  of  Jannary  1843,*  but  actually  understood^     ^J^^*' 
that  the  parts  of  Kimberley  sold  to  the  Plaintiffs  were      Norwich 
not  included  in  the  lease  which  he  executed  on  the      Q^^y 
14th  February y  and  he  could  not  think  that  Mr.  Bayes  ^^^     v. 
was  or  could  be  entitled  to  any  compensation  from  the 
Flaintiflb  or  any  one  else^  beyond  such  as  he  might 
daim  as  tenant  at  will,  or  from  year  to  year. 

The  first  question  openly  made,  seems  to  have  had 
reference  to  the  construction  of  the  agreement  of  the 
2iJune,  by  which  the  Plaintiffs  agreed  to  pay  to  the 
tenants  and  occupiers,  other  than  those  whose  tenure  or 
holding  should  be  of  longer  duration  than  one  year  after 
the  railway  should  be  completed,  full  compensation  for 
their  terms  and  other  rights  and  interests,  and  for  their 
Crops,  and  also  satisfy  all  other  claims,  if  any,  which 
iuch  tenants  or  occupiers  might  have,  by  reason  of  the 
railway,  upon  or  [against  Lord  JVodehouse.  The  words 
''such  tenants  or  occupiers  "  would  seem  to  mean  those 
iounediately  before  referred  to,  viz.,  such  as  those 
whose  tenure  or  holding  shotdd^be  of  longer  duration 
than  one  year  after  the  railway  should  be  completed. 

It  does  not  appear  when  Mr.  Gilman  first  became 
aware  of,  that  which  he  called,  the  accident,  by  which 
the  lands  conveyed  to  the  Plaintifib  were  not  omitted 
firom  the  lease  granted  to  Bayes,  But  when  he  was 
informed  that  claims  had  been  made  by  a  Mr.  Smith 
and  by  Bayes,  he  thought  proper,  by  his  letter  of  the 
20th  March  1846,  to  refer  to  the  agreement  of  the 
3d  Jum  1845,  as  stipulating  that  the  Directors  should 
iatisfy  all  other  claims,  if  any,  whidi  the  tenants  or  oc- 
cupiers might,  by  reason  of  the  railway,  have  upon  or 
against  Lord  fVodehouse.  The  important  word ''  such  " 
and  its  antecedent  were  brought  to  his  attention  in  the 

(7  c  4  next 
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next  letter  which  he  received  from  the  Solicitor  of  the 
Plaintiffs^  and  the  correspondence  seems  to  have  there- 
upon ceased  till  the  30th  Mayy  when  the  Pkuntiffs 
wished  to  know  whether  they  might  settle  the  claims 
of  the  tenants^  including  the  claims  of  Bayes,  as  thej 
thought  best,  and  as  they  would  do,  if  no  other  party 
were  concerned,  without  prejudice  on  either  side,  as  to 
Lord  Wodehoti8e*s  liability  on  the  subject,  and  in  the 
same  manner  as  if  the  sums  paid  to  the  tenant  were  en- 
forced at  law.  This  seems  to  have  been  a  reasonable 
proposal,  and  might  have  been  properly  complied  with ; 
but  Lord  Wodehause  unfortunately  died  on  the  day 
after  the  letter  containing  it  was  written^  and  no 
answer  was  given  to  it,  and  a  subsequent  attempt  to 
flsltitrwith  Mr.  Bayei  did  not  succeed. 


There  was  a  further  correspondence  in  September  kbA 
December  1846 ;  but  no  arrangement  was  made,  and,  in 
the  end,  Mr.  Bayes  brought  his  action  of  ejectment 
against  the  Plaintiff},  to  recover  possession  of  that  part 
of  Kimberley  Farm  which  had  been  conveyed  ^  them 
by  Lord  fVodehouse,  of  which  they  had  tabn  posses- 
sion, and  over  which  they  had  made  the  road  which 
was  completed  on  the  lOth  February  1847.  But  before 
that  day, — viz.,  on  the  28th  January  1847, — the  Plain- 
tifi  filed  this  bill,  praying,  that  the  rights  and  liabilities 
of  the  Plaintiffs  and  Defendants,  in  respeot  of  the  land 
in  question,  might  be  ascertained  and  declared  under  the 
directions  of  the  Court ;  and  asking  a  dediration,  thit 
Bayes  was  not  entitled  to  receive  any  compensation 
from  the  Plaintiffs.  But  that  if  it  shoidd  ajq^ear  that 
he  is,  then  asking  to  have  the  amount  ascertained,  and 
offering  to  pay  it,  and,  in  that  case,  praying  that  the 
executors  of  Lord  Wadehouse  may  repay  them  what 
they  shall  so  pay  to  Bayes^  and  for  further  relief. 


After 
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After  the  bill  was  filed,  and  on  the  8th  April  1847,        1849. 
Mr.  Bayes  offered  to  accept  the  compensation  awarded     ^^^T"^^ 
to  him  as  a  yearly  tenant ;  and  I  think  it  very  unfortu-     Norwich 
nate  for  all  parties,  that  his  offer  was  not  consented  to.      oiSJ!J[nv 
The  Plaintiffs  expressed  their  regret  that  Mr.  Bayes  v. 

should  be  involved  in  a  Utigation  about  a  claim  which 
they  did  not  contest,  as  i^oinst  him,  but  were  compelled, 
by  other  parties,  to  abstain  from  settling  by  mutual 
agreement. 

Mr.  Bayesj  by  his  answer,  insisted,  that  before  the 
lease  was  granted  to  him  on  the  14th  of  February  1846, 
lie  had  a  right  to  it  under  a  previous  contract,  of  which 
3ie  could  have  compelled  the  specific  performance,  and 
lie  claimed  to  be  entitled  to  receive  the  compensation 
ivhich  might  be  due  to  him  from  the  Plaintiffs,  without 
jregard  to  any  agreement  between  them  and  Lord 
WadeJunue^ 

The  executors  of  Lord  Wodehouse,  by  their  answer^ 
nLo  QOt  deny  the  agreement  of  the  2nd  o£June  1845,  or 
^tbat  the  lease  to  Baye$  was  executed  by  Lord  Wode^ 
Junue  on  the  14th  of  February  1846;  but  they  never« 
^helesB  say,  that  they  neither  admit,  deny,  assert,  or 
^dispute,  that  Bayes  is  entitled  to  compensation  in  re- 
spect of  such  lease,  such  compensation,  if  any,  being  a 
^natter  with  which  they  have  nothing  to  do ;  however 
^tbey  deny  that  he  is  entitled  to  any  compensation  from 
-(liem  in  respect  of  such  lease. 

The  case  I  think  assumes  this  shape:  Lord  fFode^ 
Jumse,  on  the  same  day,  conveyed  the  land  in  question 
to  the  Plaintifft  free  from  any  lease,  and  afterwards 
granted  a  lease  of  the  same  land  to  Bayes.  From  the 
statement  of  Gilman^  it  was  by  an  accident  that  the 
land  in  question  was  included  in  the  lease  to  Bayes. 


Ti» 
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1849.       K  the  lease  were  a  good  lease^  Bayes  is  entitled  to  com- 
^^r^f^^     pensation  in  respect  of  it ;  but  the  executors  ndther 

Norwich      admit,  deny,  assert,  or  dispute  his  right 

Railway 

Company 

v.«  Whatever  the  just  compensation  may  be,  the  Plain- 

tiffs are  liable  to  pay  it  to  Bayes,  who  was  no  party  to 
the  agreement  of  the  2nd  of  June  1845. 

If  they  pay  it  in  respect  of  the  lease,  either  by  agree* 
ment  or  in  consequence  of  any  proceeding  to  which 
the  executors  are  not  parties,  it  is  plain,  that  the  exec- 
utors mean  to  dispute  the  payment,  if  any  liability  faUs 
upon  them.  Now  this  depends  on  the  construction  of 
the  agreement  of  the  2nd  of  June,  by  which  Lord 
fFodehouse,  haying  obtained  from  the  Plaintiffs  so  large 
a  compensation,  further  required  from  them  a  stipular 
tion,  that  they  would  pay  the  compensations  to  tenants^ 
other  than  those  who  had  holdings  longer  than  a  year ; 
and  it  is  important  to  bear  in  mind,  that  Lord  fVode- 
kouse  afterwards  conveyed  the  land  te  the  Plaintiflfe 
free  from  all  incuinbrances. 

It  is  not  unreasonable  to  think,  that)  ftt>Ql.the  agrees 
ment,  it  was  property  to  be  impliedi  that  Itord  fFode* 
house  would  pay  any  CK>inpensations  due  to  tenants 
holding  for  more  than  a  year. 

From  the  facts  stated  by  Mr^  Gilmant .  it  is  most 
probable,  that  Lord  Wodehouse  did  not  think  Ba^ 
entitled  to  hold  for  more  than  a  year,  and  consequently, 
did  not  intend  to  pay  any  compensation  to  Ba^es;  but 
nevertheless,  his  act,  founded  on  the  mistake  of  Oil* 
man,  has  given  to  Bayes  a  lease,  which  may  or  may  .not 
be  good,  according  to  circumstances^  which  do  not  now 
BuflSciently  appear,  and  cannot,  on  this  occanon^  h% 
decided  between  Bayes  and  his  oo-DefeadantSb 

Lord 
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Lord  fFodehou8€*&  executors  seem  to  have  been  ad-        1649. 
vised,   and  I  suppose  they  think  it   reasonable  and     ^^of^ 
equitable,  that  the  consequences  of  this  difficulty,  oc-     Norwich 
casioned  probably  by  the  mistake  of  Gilmariy  should      ^^^^ 
entirely  fall  on  the  Plaintiffs,  who  must  pay  the  com-  ^^^     v. 
pensation  due  to  Bayes^  and  may  be  forced  to  pay  com- 
pensation in  respect  of  the  lease  which  their  testator 
executed,  and  which  they  dispute. 

This  would,  however,  be  of  no  importance  to  the 
Plaintiffs,  if  it  were  not  for  the  agreement  of  the  2nd 
of  June  1845,  or  if  the  executors  of  Lord  Wodehotut 
had,  as  they  express  it,  nothing  to  do  with  the  com- 
pensation. But  supposing  the  agreement  to  admit  of 
the  oonstruction  put  upon  it  by  the  Plaintiffs  (and  it 
seems  very  far  from  appearing,  that  it  may  not),  then 
the  executors  have  a  direct  interest  in  the  compensa- 
tion, and  ought  not  to  hold  themselves  aloof,  whilst  the 
Plaintiffs,  at  their  own  peril  and  without  the  means  of 
ascertaining  the  truth,  (which  are  or  ought  to  be  in  the 
power  of  the  executors),  are  left  to  contest  the  point 
with  Bayes, 

On  the  other  hand,  Bayes  proceeds  by  ejectment.  He 
has  not  proceeded  in  the  manner  pointed  out  by  the 
Act,  for  simply  ascertaining  the  value  of  his  interest, 
but  be  claims  title  under  Lord  Wodehouse^  whose  exe- 
cutors rather  suggest  than  assert,  that  Bayes  could  not 
have  ^nceived  himself  to  be  entitled  to  a  lease  of  the 
land  sold  to  the  Plaintiffs ;  and  they  have  not  only  made 
no  attempt  to  correct  the  error  or  accident,  as  Mr.  Gil- 
man  oalls  it  (if  it  was  one),  but  think  fit  to  assert,  that 
they  hiive  nothing  to  do  with  the  compensation,  ad** 
mitting,  however,  that  the  amount  depends  wholly  upon 
the  validity  of  the  lease  granted  by  Lord  Wodehouse  of 

this  land. 
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Refer  It  to  the  Master,  to  enquire  whether  a  vaUd        1849. 

agreement  for  a  lease  of  the  land  in  question  subsisted  ^'^^rC^^ 

Z>etween  the  late  Lord  fVodehouse  and  the  Defendant  Norwich 

^ayes  on  the  2nd  of  June  1845.  S^y 

V. 
WODEHOUSB. 


JAMES  V.  JAMES.  March  2. 

HIS  suit  was  instituted  for  the  administration  of  The  heir-at- 
law  18  only 

an  estate,  (a)  allowed  cosu 

as  between 

solicitor  and 

Mr.  TuvTier  and  Mr.  W.  M.  James  for  the  Plaintifi.     client  in 

charity  cases, 
and  where  hej 

Mr.  Freeling,  Mr.  Hdldane,  and  Mr.  SHnton,  for  De-  "  *  ^'"•'*^- 

endants. 


Mr.  Wdlpole  and  Mr.  Pitman^  for  the  heir-at-law# 
kimed  t^  be  entitled  to  costs  as  between  solicitor  and 
ient. 


Mr.  Turnery  contrh.     The  heir  is  not  entitled  to 
^costs  as  between  solicitor  and  client,  except  in  charity 
<^es.(i) 

The  Master  of  the  Bolls.  Yes,  and  where  he  is  a 
trustee.  He  must  have  his  costs  as  between  party  and 
party. 

(a)  See  4  Beavan^  578.  Attorney*  General  v.  The  Haher* 

(b)  Cwrie  v.  Pye,  17  Va.  p.      dashen^  Company,  4  B,  C,  C,  p. 
468. ;   The  Attorney-General  v.      177,  n.  (5th  ed.) 

Kerr^  4  Beavan^  p.  299. ;  but  see 
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March  8. 


JONES  V.  POWELL. 


A  suit  abated 
b^  the  mar- 
riage of  one 
of  three 
female  Plun- 
tiffk,  and  a  bill 
of  revivor  was 
filed  by  the 
other  to- 
Plaintiffk 
against  her 
and  her  hus- 
band onljr. 
Held,  that  to 
such  a  bill,  all 
accounting 
parties  ought 
to  be  made 
Defendants, 
but  that,  under 
the  circum- 
stances, the 
objection  had 
been  waived. 


riiHE  ori^nal  bill  was  filed  by  three  female  infants 
■*-  for  the  administration  of  the  estate,  and  a  decree 
was  made  for  taking  the  accounts.  While  the  matter 
was  proceeding  in  the  Master's  office,  one  of  the  Plain* 
tiffs  married,  whereby  the  suit  abated  The  other  two 
Plaintiffs  filed  a  bill  of  revivor  against  the  married 
woman  and  her  husband  alone,  without  making  the 
trustees,  who  were  accounting  parties.  Defendants ;  and 
an  order  to  revive  was  obtained,  and  the  accounts  pro- 
ceeded in  the  Master's  office.  The  causes  having  come 
on  for  further  directions  on  the  Master's  report, 

Mr.  Ellis,  for  the  Plaintiffs, 

Mr.  Renshawy  for  the  trustees,  said  that  the  bill  of 
revivor  was  irregular  in  not  making  the  trustees  par- 
ties, and  that  for  their  protection,  he  must  insist  on  thb 
objection. 

Mr.  Giffard,  contri.  The  order  to  revive  was  made 
previous  to  the  report,  and  was  served  on  the  trufitees, 
who  aflterwards  went  on  accounting  in  the  Master's 
office,  and  the  report  itself  recites  the  order  to  revive. 
The  trustees  have,  therefore,  waived  the  objection. 

The  Master  of  the  Rolls. 

If  that  be  the  fact,  I  cannot  attend  to  the  objection ; 
though  I  think  that  all  accounting  parties  ought  to 

be 
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be  Defendants  to  such  a  bill  of  revivor,  otherwise  they        1849. 
wonld  not  know  to  whom  they  have  to  account.  ^^^^^^ 


Note.  —  See   Feary  v.  Stq^henson,    1  Beavati^  42.,   Parker  v. 
Parker,  9  JBeavmn,  144. 


p. 
POWVLL. 


OUSELEY  V.  ANSTRUTHER.  March  24. 

l^j'R.  WALPOLE  and  Mr.  Sidebottom^  on  behalf  of  An  order  to 

■^▼■i-  the  tenant  in  taU  and  other  partiea  entitled  to  the  ^^^^t^ 

produce  of  an  estate,  supported  a  petition  to  pay  35,000/.,  Court  without 

part  of  the  purchase-money,  into  Court,  without  pre-  the  title  re- 

judice  to  objections  to  the  title.     They  said,  that  this  ^""^^  though 
J,  ,  - ,        ,  .      ,       consented  to 

differed  from  the  ordinary  case,  it  being  an  application  bv  all  partiei, 

of  all  parties  interested  in  the  property,  all  of  whom  ^^fJJLj^"*  ^^ 

were  adult,  with  the  consent  of  the  purchaser.     They  tne  caae. 

ai^ed  that,  in  this  case,  it  would  afford  a  great  security 

to  have  this  fund  in  Court,  where  the  purchase  money 

amounted  to  so  large  a  sum  as  100,000/. 

Mr.  Kyle,  for  the  trustees,  supported  the  application. 

Mr.  Milne,  for  the  purchaser,  was  willing  that  an 
order  should  be  made  to  pay  the  money  into  Coiui;. 

The  Master  of  the  Rolls. 

It  ia  quite  contrary  to  the  ordinary  rule ;  and  the 
only  question  is,  whether,  in  the  case  of  a  large  sum  of 
money,  I  can  deviate  from  the  rule  established  where 
the  purchase-money  is  small.  I  do  not  feel  myself  at 
Hhcrty  to  do  so.  The  rule  is  not  inflexible ;  and  I  be- 
lieve 


'i  • 
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1849.        Ueve  that  In  several  Instances  there  have  been  spedal 
^^Jf^^''*^^     circumstances  which  have  Induced  me  to  deviate  from 
o.  it.     All  I  can  do  is  to  recommend  you  to  go  to  the 

Anstruthbb.  l^^  ChanceUor. 


Note.  —  See  Denning  v.  Henderson^  1  De  Gex  4*  Smale,  689. ; 
Demptey  ▼.  Demptey,  ib.  C91. ;  and  Rutter  v.  MarrioU^  10  Bcavanf 
^.,  and  note  (a)  page  34. 


March  28.  ^n  re  SUDLOW  and  KINGDOM. 

Under  the  ]|/rESSBS.  SUDLOW md  Kingdom,  attomles  and 
common  mder  ITi  parliamentary  agents,  had  been  retwned  by  Mr. 
citor*8  bill,  the  Hoohy  to  act  as  parliamentary  agents  on  behalf  of  the 

tera'^iSd*"  ^^^  *^^  ^^"'  R^way  Company.  They  deKvered 
tax  a  bill  for  their  bill,  the  whole  of  the  charges  in  which  were  for 
My  bSw     parUamentary  business. 

upon  the  scale 

anTallow-  On  the  31st  of  January  1849,  four]  of  the  Directors 

ances.  obtained,  ex  partem  the  common  order  to  tax  the  bilL 

Mr.  Walpole,  for  Messrs.  Sudhw  and  Ca,  now  moved 
to  discharge  the  order,  on  the  ground  that  they  had 
been  retained  by  Mr.  Hook  personally,  and  not  by  the 
Directors.  He  stated,  that  the  solicitors  were  not  de- 
sirous of  avoiding  taxation,  but  were  anxious  to  have 
it  conducted  according  to  the  parliamentary  scale  of 
charges  (a),  and  not  according  to  the  ordinary  rules 
applicable  to  proceedings  in  this  Court* 

The 

(a)  10&nFic/.c,69. 
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The  Masteb  of  the  BoLLa. 

^  Sorely  such  would  be  the  case^  in  the  same  way  as 
if  any  common  law  costs  occurred  in  the  taxation  of  a 
1)111  of  costs  in  this  Court,  the  Taidng  Masters  here 
iBv^ould  refer  them  to  the  Taxing  Master  of  the  common 
law  court.     However,  I  will  enquire  as  to  the  practice. 

Mr.  Turner  and  Mr.  Mackesony  appeared  for  the  Re- 
spondents. 


The  following  certificate  was  made  by  two  of  the 
Ql'axing  Masters :  — 

**  Under  the  common  order  to  tax  a  solicitor's  bill, 
"tlie  Taxing  Masters  would  tax  a  bill  for  parliamentary 
business  upon  the  scale  of  parliamentary  allowances.*' 

Richard  Mills. 

Robert  B.  FolleU. 

28th  March,  1849." 


In  re 

SUDLOW. 


M 

biU. 


In  re  NORMAN. 

R.  TURNER  and  Mr.  Renshaw  appeared  in  sup- 
port of  a  petition  for  the  taxation  of  a  solicitor's 


Mr.  Foohsy   contra^  objected,  that  as  the  Petitioner 

was  stated  to  be  resident  out  of  the  jurisdiction,  he 

ought  to  give  security  for  costs,  before   the  petition 

<^ould  be  heard,  (a) 

Mr. 

(a)  See  Glaxbrook  ▼.  Gillatl,      Maudetley,  5  Russ,  11.,   In  re 
9  Beavan^  492.,  Ex  parte  Seid-      Piumore,  1  Beavan,  94^ 
ier,  12  Simons,  106.,  Drever  v. 

Vol.  XL  Dd 


March  31. 


Where  a 
Petitioner  is 
out  of  the 
jurisdiction, 
he  may  deposit 
a  sum  in  lieu 
of  giring  se- 
curity for 
costs,  but  the 
undertaking 
of  his  solicitor 
is  insufficient. 
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1848. 


STEPHENS  V.  LORD  NEWBOROUGH.         April  16. 17. 

rilHIS  was  a  petition  presented  by  the  Plaintiff  for  a  The  costs  of 
■*•     review  of  the  Master  s  taxation  under  the  follow-  ^J^  |n  ^Ji 

ins  circumstances :  —  port  of  a  mo- 

tion,  but  not 
entered  in 
In  Augusty  1845^  the  Plaintiff  met  the  Defendant  the  order  as 

Schroder^   with  whom  he  was  acquainted  and  in  the  be  allowed  on 
habit  of   communication,    on    the    Royal    Exchange,  taxation,  even 
Schroder  requested  the  Plaintiff  to  act  as  his  trustee  in  solicitor  and 
the  receipt  of  some  money,  the  produce  of  some  stock,  c^'^nt. 
stating  that  there  was  nothing  else  to  do  but  receive  correspond- 
the  amount.     The  Plaintiff,  considering  that  Schroder  ^^^J^^^"" 
was  desirous  of  placing  such  money  in  his  hands  by  furnished  to 
way  of  temporary  deposit,  consented.     Schroder  after-  |]Srt"u€tion« 
wards  induced  the  Plaintiff  to  sign  a  letter,  dated  the  for  a  bill  and 
17th  of  October  1845,  with  the  contents  of  which  he,  serted  tnerein 

the  Plaintiff,  was  imperfectly  acquainted,  but  by  which,  <l>8sllowed  on 

.  ^1  »  ^  9  ^  taxation  as 

in  fact,  he  authorised  Lord  Newborotigh^  and  the  other  between  so- 

trustees  ^,?'^^;  ^^ 

client. 

Briefs  to  two  counsel,  on  an  unopposed  motion  made  by  a  trustee  to  pay  money 
into  Court,  allowed,  upon  appeal  from  the  decision  of  the  Taxing  Master. 

A  petition  was  presented  to  compromise  a  suit,  which  it  was  supposed  would  be 
unopposed,  but,  after  the  delivery  of  the  briefs,  an  opposition  was  threatened.  Fur- 
ther briefs  being  thereupon  delivered,  the  costs  thereof  were  allowed  on  taxation  as 
between  solicitor  and  chent. 

A.  B.  was  entrai)ped  into  becoming  a  trustee  ;  but  it  was  agreed  that  he  should 
be  dischar^.  He  consulted  counsel  as  to  the  liability  he  had  incurred,  and  in- 
structed him  to  prepare  proper  deeds  for  his  protection.  It  was  discovered  that  a 
breach  of  trust  naa  been  committed  previous  to  his  becoming  trustee,  and  counsel 
prepared  a  bond  and  release  for  A,  B*b  protection,  but  which  were  never  executed, 
in  consequence  of  a  suit  having  been  instituted  by  A,  B,  to  set  the  matter  right. 
Held,  over-ruling  the  decision  of  the  Taxing  Master,  that,  under  an  order  to  tax 
A,  B,*8  costs,  charges,  and  expenses  of  and  incidental  to  the  trust,  A.  B»  was  en- 
^tled  to  the  costs  of  the  draft  bond  and  release,  though  they  had  never  been  used. 

During  the  above-mentioned  suit,  the  tenant  for  life  made  proposals  to  A,  B.  for  a 
SKttlement,  and  on  which  the  advice  of  counsel  was  obtained  bv  A,  B,  in  confer^ 
Held,  also,  that  A.  B,  was  entitled  to  the  fee  paid  by  him  for  this  conference. 

Observations  on  the  unsatisfactory  mode  of  remuneratmg  soUcitors. 
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trustees  of  the  will  of  a  testator,  to  sell  50,000  florins 
stock,  and  agreed  to  receive  the  produce  upon  the  trusts 
of  the  marriage  settlement  of  Schroder. 

The  Plaintiff,  who  had  not  previously  been  aware  of 
the  fact,  was  afterwards  informed  that  he  had  been  ap- 
pointed trustee  of  Schroder^e  marriage  settlement.     The 
Plaintiff  felt  annoyed,  and  strongly  objected  thereto,  and 
Schroder  agreed  to  appoint  a  new  trustee  in  his  place. 
The  Plaintiff  consented;  and  being  anxious  to  know 
the  extent  of  his  liability,  he  requested  to  be  furnished 
with  copies  of  the  documents.     These  were  sent ;  and 
it  then  appeared,  that  the  Plaintiff  had,  by  substitution, 
been  appointed  a  trustee,  by  a  deed  dated  the  24th  of 
September  1845,  which,  however,  he  had  not  executed. 
The  draft  of  a  deed,  substituting  another  trustee  in  his 
place,  was  also  sent     The  Plaintiff's  solicitors  laid  the 
documents  before  Counsel,  to  advise  as  to  the  proper 
course  to  be  pursued  for  the  Plaintiff's  protection,  and 
instructed  him  to  prepare  the  fullest  possible  release, 
and  any  bond  or  deed  of  indenmity  which  he  might 
consider  desirable. 


Counsel  was  of  opinion,  that,  by  signing  the  letter,  the 
Plaintiff  had  accepted  the  trust  He  discovered  that  a 
sum  of  2000/.  had  been  lent  by  the  former  trustees  to 
Mr.  Schroder,  which  he  considered  a  breach  of  trust, 
and  he  prepared  a  release  and  bond  from  Mr.  and  Mrs. 
Schroder,  as  a  security  and  indemnity  in  respect  of  the 
dealings  with  the  trust  funds.  For  this  release  and 
bond  the  Plaintiff's  solicitors  paid  fees  to  counsel 
amounting  to  5/.  lOs.  and  3/.  5^.  6^. 

On  the  6th  o{  January  1846,  the  Plaintifi^s  solidtor 
was  informed,  that  the  opinion  of  another  Counsel  had 
been  taken  by  other  parties  as  to  the  2000J1,  and  who 

thought 
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thought  that  it  was  bound  by  the  trusts  of  the  settle- 
ment ;  but  he  recommended  Mr.  Schroder  to  take  the 
opmlon  of  the  Court  upon  it«  The  opinion  proceeded : 
''  The  best  course  for  doing  this^  I  think,  would  be  for 
all  parties  to  agree,  for  the  purposes  of  the  suit,  to  wdve 
the  restrictive  clause  in  the  last  deed  of  the  12th  of  No* 
vember  1842,  prohibiting  the  trustees  from  recalling  the 
2000iL  advanced,  and  to  let  the  trustees  file  a  bill,  pray- 
ing merely  a  declaration  of  the  Court,  whether  or  not 
the  money  be  included  in  the  settlement.  In  this  way, 
I  think,  the  Court  would  order  the  costs  of  all  parties 
to  be  paid  out  of  the  principal  of  the  2000/1  If  the 
parties  cannot  agree  on  that  course,  I  can  only  advise 
the  trustees  to  pursue  the  course  recommended  in  my 
former  opinion.  Should  the  trustees  find  any  difficulty 
in  doing  this,  they  may  find  some  one,  as  next  friend  of 
the  children  of  the  marriage,  to  file  a  bill  against  them- 
selves (the  trustees)  and  Mr.  and  Mrs.  Schroder  for 
obtaming  the  opinion  of  the  Court  whether  the  2000/. 
be  or  not  included  in  the  settlement  of  1840,  as  the 
children's  rights  cannot  be  affected  by  the  prohibitory 
dause." 


1848. 


Stephens 

V. 

Lord  New- 
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This  opinion  having  been  laid  before  the  Plaintiff's 
Counsel,  he  advised  that  a  bill  should  be  filed  against 
the  proper  parties  to  compel  the  restitution  of  the  sum 
of  2000/.  Instructions  were  given  for  the  bill,  and 
Counsel,  on  the  occasion,  was  furnished  with  a  copy  of 
the  correspondence  which  had  taken  place  between  the 
parties,  and  part  of  it  was  stated  in  the  bill.  The  bill 
was  filed  on  the  13th  of  March  1846,  and,  in  conse- 
quence, neither  the  bond  nor  release  were  executed. 


Shortly  afterwards,  Schroder  urged  the  Plaintiff  to 
desist  from  proceeding  in  the  suit,  and  to  accept  his 
personal  indemnity  against  the  liability  in  respect  of 
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the  2000J1  This  letter  was  eubmitted  in  conference  for 
the  opinion  of  Counsel^  who  advised  the  Plaintiff  not  to 
accept  the  offer;  and  a  fee  of  12.  Ss.  Sd.  was  paid  on 
such  conference.  The  Plaintiff  afterwards  gave  notice 
of  motion  for  liberty  to  pay  part  of  the  trust  fund  into 
Court,  and  filed  an  alBSdayit  in  support  of  the  motion. 
He  gave  briefs  to  two  Counsel  on  that  occasion.  The 
order  was  made  without  opposition ;  but,  in  the  order 
as  drawn  up,  the  aflSdayit  was  not  stated  to  have  been 


The  old  trustees  afterwards  agreed  to  replace  the 
2000^  and  pay  the  Plaintiff  his  costs ;  and  a  petition 
was  presented  by  the  Plaintiff,  for  the  purpose  of  effect- 
ing the  arrangement,  and  of  compromising  the  suit.  Two 
Counsel  were  instructed  by  the  Plaintiff  to  support  it ; 
and,  at  first,  no  opposition  was  anticipated ;  but  Schroder 
and  some  other  parties  having  intimated  their  intention 
not  to  consent  thereto,  the  Plaintiff  prepared  and  de- 
livered further  briefs,  as  instructions  to  Counsel,  with 
additional  fees  of  2L  4s.  6d.  and  121  3«.  &d. 

On  the  hearing  of  the  petition,  the  order  was  made ; 
and  it  was  referred  to  the  Taxing  Master  to  tax  the 
Petitioner  his  costs,  chaises,  and  expenses  of  and  in- 
cidental to  the  trust,  and  also  his  costs  of  the  suit,  up 
to  the  date  of  the  order,  including  the  costs  of  the  pe- 
tition, as  between  soUcitor  and  client.  The  old  trustees 
were  ordered  to  pay  him  the  amount 


In  the  taxation,  the  Taxing  Master  had  disallowed 
the  charges  for  the  following  items,  which  were  now 
the  subject  of  discussion :  — 

1.  The  costs  of  the  release  and  bond,  wluch  had  never 
been  executed. 

2.  The 
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2.  The  conference  fee  of  IL  Is.  on  Mr.  Schroder^s 
proposal  to  stay  the  proceedings  in  the  suit. 

3.  The  costs  of  the  aflSdavit  in  support  of  the  motion, 
which  had  not  been  entered  as  read  in  the  order. 

4.  The  costs  of  the  brief  to  a  second  Counsel  on  the 
motion  to  pay  into  Court. 

5.  The  further  briefs  on  the  petition  to  compromise. 

6.  The    copy  of   the  correspondence,  furnished  to 
Counsel  as  instructions  for  the  bilL 
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Mr.  Stephens^  the  Plaintiff,  now  presented  a  petition 
for  a  review  of  the  taxation,  and  that  the  Master  might 
be  directed  to  allow  the  charges  for  the  above  items. 

Mr.  Turner^  in  support  of  the  petition. 


Mr.  Roupell  and  Mr.  AmphUtty  contra. 
Sturge  v.  Dimsdale  (a)  was  cited. 

The  Master  of  the  Bolls. 

We  have  too  often  occasion  to  observe,  here,  on  the 
very  hard  and  difficult  situation  in  which  trustees  are 
placed,  who  have  voluntarily  undertaken  the  obligations 
of  a  trust ;  but  how  much  harder  is  the  situation  of 
this  trustee,  upon  whom  a  trust  has  been  imposed  by 
means  of  a  gross  deception  ? 

The  Petitioner  having  had  this  trust  forced  upon 
Jbim,  and  being  thereby  placed  in  a  situation  of  very 
^reat  difficulty,  the  question  is,  whether  I  can  concur 
with  the  Taxing  Master  in  the  conclusions  to  which 

he 

(a)  9Bettvan,nO. 
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he  has  come,  in  the  taxation  of  the  bill  of  costs  under 
this  special  order  of  reference. 

It  appears,  that  although  Mr.  Stephens,  the  Petitioner^ 
was  imposed  upon,  when  he  took  upon  himself  this 
trust,  yet  that  he  had  so  conducted  himself  as  to  be- 
come liable  to  perform  it,  and  he  soon  found  himself  in 
a  situation  of  very  great  difficulty.  A  question  had 
arisen  as  to  the  investment  of  50,000  florins ;  and  it 
was  very  doubtful  what  ought  to  be  done.  Under  the 
circumstances,  he  consulted  a  gentleman  of  the  bar  of 
great  knowledge  and  experience,  and  laid  before  him 
the  papers  which  he  had  got  in  relation  to  the  trust. 
He  asked  his  opinion,  desiring  him  also  to  prepare  such 
securities  as  he  might  consider  proper.  Counsel  dis- 
covered that,  besides  the  question  as  to  the  investment 
of  the  50,000  florins,  there  was  another  very  serious 
question,  namely,  whether  a  sum  which  Mr.  Schroder 
had  prevailed  upon  the  former  trustees  to  lend  him 
upon  certain  securities,  was  or  was  not  subject  to  the 
trusts  of  the  settlement  Counsel  gave  his  opinion,  and 
also  prepared  the  draft  securities.  At  this  time,  Mr. 
Stephens  and  his  solicitor  appear  to  have  been  willing, 
perhaps  unwisely,  to  accept  security  if  it  could  be  got. 
Experience  shews  us,  that  trustees,  under  such  (urcum- 
stances,  are  too  willing  to  accept  even  a  doubtful  se- 
curity rather  than  throw  the  matter  (as  it  is  called)  into 
Chancery,  subjecting  themselves  thereby  to  all  the  in- 
conveniences attendant  upon  a  Chancery  suit,  and  ex- 
posing the  trust  funds  to  an  amount  of  costs  from  which 
they  very  naturally  shrink.  It  would  be  much  better 
for  themselves,  in  many  cases,  if  they  entertuned  no 
such  feeling. 

However,  Mr.  Stephens^  solicitor  stated,  in  the  course 
of  the  correspondence,  that  he  must  insist  upon  se- 
curity. 
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curity^  securities  were  prepared,  and  it  probably  be- 
came apparent,  at  the  time,  that  the  security  of  Mr. 
Schroder^  who  had  caused  all  the  mischief,  was  worth 
nothing. 

Yery  shortly  afterwards,  it  appeared  that  advice  had 
already  been  taken  by  the  former  trustees ;  from  which 
it  clearly  resulted,  that  no  security  could   be   satis- 
factory in  such  a  case,  and  that,   in   all  probability, 
there  must  be  a  bill  filed.     It  was  suggested  that  a 
bill  might  be  filed  by  Mr.  Stephens  himself;  but  it  was 
not  very  likely  that  he  would  voluntarily  come  for- 
ward to  exhibit  his  own  delinquencies.     Ajiother  sug- 
gestion was,  that  by  some  manoeuvre,  a  restrictive  clause 
in  the  settlement  was  to  be  waived  for  the  particular 
purpose  of  a  suit,  so  as  to  secure  the  costs  being  paid 
out  of  the  trust  fund  and  not  by  the  parties ;  and  so 
much  was  the  suit  considered  necessary,  that  there  was 
a  third  plan  proposed,  namely,  for  the  parties  to  get 
some  one  to  act  as  next  friend  of  the  infants  and  to  file 
a  bill  in  their  names  against  the  trustees.     Every  one 
must  therefore  feel  satisfied,  that,  unless  the  fund  were 
restored,  a  suit  was  inevitable.     When,  therefore,  it 
appeared  that  the  proceedings  must  end  in  a  suit,  it 
became  perfectly  idle  to  execute  the  instruments  which 
iiad  been  prepared,  and  they,  therefore,  became  useless. 
The  question  is,  .whether  the  costs  incurred  in  the  pre- 
paration of  those  securities,  which,  in  the  event  that 
liappened,  turned  out  to  be  unnecessarily  incurred,  be- 
clause  it  appeared  that  a  suit  could  not  be  avoided  or 
{Prevented  by  the  execution  of  the  securities,  ought  to 
refused  to  the  trustee  under  such  an  order  as  this, 
t  is  very  unfortunate  that  those  costs  had  been  in- 
c^nrred ;  but  the  question  is,  whether  they  were  not  at 
^lie  time  reasonably,  as  well  as  bon&Jide,  incurred,  and 

whether. 
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whether.  In  consequence  of  their  turning  out  to  be  use- 
less, the  trustee  is  to  be  disallowed  them. 

In  the  first  place,  it  is  said,  that,  under  such  an  order 
as  this,  these  costs  were  not  costs  incidental  to  the  trust 
But  how  did  Mr.  Stephens  incur  these  costs,  ex^^ept  in 
consequence  of  the  trust  being  imposed  upon  him? 
They  were  not  indeed  costs  actually  incurred  in  the 
execution  of  the  trust,  but  they  were  costs  incurred  in 
the  attempt  to  obtain  a  restoration  of  the  trust  fund  for 
the  benefit  of  the  cestuis  que  trusty  by  means  of  securitieB 
which  could  be  carried  into  execution.  I  consider  that 
they  were  costs  "  incidental  to  the  trust,"  and  would 
not  have  been  incurred  at  all,  except  with  reference  to 
the  trust  Say,  if  you  please,  that  they  were  impru* 
dently  or  rashly  incurred :  still  they  were  incurred  in 
consequence  of,  and  incidental  to,  the  trust ;  and  it  was 
only  by  reason  of  the  trust  being  imposed  upon  Mr. 
Stephens  that  those  costs  were  incurred  at  alL 

The  Master  has  proceeded  upon  the  notion  that,  be* 
cause  those  securities  were  prepared    before  it   wa» 
finally  concluded  that  they  should  be  executed^  and 
because  they  turned  out  to  be  useless,  th^  ought  not 
to  be  allowed.     Undoubtedly  there  are  many  cases  ia 
which  that  rule  is  to  be  applied ;  and  I  have  had  soma 
doubt,  in  the  course  of  the  discussion,  whether  it  might 
not  be  properly  applied  in  this  case.     But  the  conclu- 
sion I  have  come  to  is  this, — that,  having  r^ard  to  the 
motives  which  probably  preceded  his  conduct,  and  still 
more  having  regard  to  the  form  of  the  order,  and  the 
circumstances  under  which  the  order  was  madCf  I  can- 
not agree  with  the  Master  in  the  conclusion  to  which 
he  has  come. 


The 
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The  next  point  in  difference  is  this :  a  suit  having 
been  instituted,  a  proposal  was  made  by  Mr.  Schroder 
to  Mr.  Stephens^  to  desist  from  proceeding  in  the  suit 
and  accept  his  personal  indemnity  against  his  liabilities 
in  respect  of  the  2000^  Mr.  Stephens^  solicitor  waited 
upon  Counsel^  and  had  a  conference  with  him  to  know 
whether  that  offer  should  be  accepted  or  not ;  he  ad- 
Yiaed  the  Petitioner  to  accept  nothing  less  than  the 
restoration  of  the  trust  fund ;  and  the  question  is,  whe- 
ther this  conference  fee  should  be  allowed.  Now,  is  it 
BO  extremely  plain  that  the  costs  of  that  advice  ought 
to  be  disallowed  ?  It  has  been  said  here,  and  said  truly, 
that  trustees,  when  placed  in  such  a  state  of  difficulty 
with  r^ard  to  their  cestuis  que  trusty  will  not,  without 
the  best  advice,  beUeve  that  they  ought  to  refuse  to 
ieaist  fixHn  proceedings  if  they  can  get  some  security. 
[  do  not  think  that  Mr.  Stephens  was  in  such  a  position. 
&Cr«  Schroder  had  so  conducted  himself,  that  everybody 
concerned  in  this  matter  ought  to  have  disregarded  his 
DTopoeals.  The  solicitor,  however,  desiring  to  do  that 
prhioh  was  proper  between  the  parties,  walks  over  to 
Counsel's  chambers,  and  asks  his  opinion  upon  the  sub- 
let. Though  this  point  is  more  doubtful  than  the 
Sormer,  yet,  at  the  same  time,  I  think  that  the  fee 
^iij^t  to  be  allowed. 


1848. 
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llie  next  point  raised  here  is  as  to  the  costs  incurred 
>p(m  the  motion ;  and  I  am  of  opinion,  that  as  the  affi- 
s^vits  were  not  entered  in  the  order  as  read,  they 
^umot  be  allowed.  I  agree  with  the  Master  upon 
liat 


Then  comes  the  question,  connected  with  the  other 

Motion  to  pay  into  Court  the  monies  arising  from  the 

^  of  Exchequer  bills.     The  motion,  I  think,  was 

oltimately  consented  to  by  all ;  and  the  question  is, 

whether 
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whether  the  two  briefs  to  two  counsel  ought  to  be  al- 
lowed. This  is  a  questiou  which  very  often  arises ;  but  I 
do  not  think  I  have  had  it  more  than  once  formally  and 
distinctly  brought  under  my  consideration.  A  motion 
may  be  made  for  a  very  simple  purpose^  and  apparently 
would  be  granted  without  any  discussion  or  difficulty. 
Nevertheless  such  a  motion  may  be  made  in  a  cause  ia 
which  there  are  various  and  complicated  interests,  con- 
flicting one  with  another,  —  where  the  facts  of  the  case 
are  of  such  a  complicated  nature  and  the  rights  of  the 
parties,  ultimately  to  be  adversely  decided,  are  of  such 
a  nature,  that,  even  upon  the  simple  proceeding  of  pay- 
ing money  into  Court,  there  may  be,  and  very  often  are, 
some  qualifications,  limits  or  conditions  to  be  imposed. 
So  that  whether  the  motion  ought  to  be  consented  to, 
cannot  be  determined,  not  only  without  discussion,  hot 
without  the  application  to  the  subject  of  a  great  deal 
of  knowledge  and  experience.  The  Master,  I  have 
no  doubt,  came  to  the  conclusion  he  did,  for  the  pro- 
tection of  the  suitors  against  any  unnecessary  costs; 
and,  looking  to  the  whole  of  the  suit,  and  having  regard 
to  what  might  very  possibly  arise,  he  thought  that  it 
was  unnecessary  to  have  two  Counsel  present  on  such 
an  occasion,  and  that  he  ought  not  to  allow  an  expense 
of  that  sort,  on  the  notion  that  the  parties  might  have 
easily  agreed  amongst  themselves  to  this  being  done, 
either  by  consent  or  without  opposition.  I  am  afraid 
it  has  often  been  found,  to  the  surprise  of  Coimsel,  that 
they  are  sometimes  called  on  by  the  Court  to  answer 
a  great  many  enquiries  and  questions  which  are  very 
necessarily  and  properly  put  to  them  for  the  purpose 
of  enabling  the  Court  thoroughly  to  understand  the 
whole  bearings  of  the  case.  It  often  occurs  here,  that 
there  are  things  which  have  not  been  brought  distinctly 
forward,  and  respecting  which  I  consider  it  necessary  to 
have  an  explanation.     It  is,  therefore,  a  matter  of  great 

consideration 
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consideration  whether  two  Counsel  ought  to  be  always 
excluded  in  cases,  merely  because  they  appear  simple  in 
themselves :  they  may  be  mixed  up  with  other  matters 
which  may  require  a  very  great  deal  of  consideration. 
I  think  that  the  two  briefs  ought  to  be  allowed. 


1848. 


Stephens 
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The  next  point  arises  upon  the  briefs  upon  the  peti- 
tion.    There  was  a  petition  presented,  and  the  briefs 
were  put  into  the  hands  of  Counsel,  with  instructions 
that  the  prayer  of  the  petition  would  not  be  resisted. 
After  the  briefs  were  so  delivered  to  Counsel,  it  appeared 
that  an  opposition  was  threatened,  the  consequence  of 
which  was,  that  it  became  necessary  to  apprise  Counsel 
of  the  &ct ;  and,  supposing  Counsel  to  have  read  their 
Inriefs  with  a  view  to  the  petition  being  unopposed,  and 
^n  the  notion  that  nobody  but  the  Court  would  oppose 
2t,  I  cannot  think  it  was  improper  to  point  out   the 
'threatened  opposition  to  Counsel,  and  to  give  the  fees 
^with  supplemental  briefs.     I  think,  from  the  different 
that  the  matter  took,  that  the  Master  ought  to 
allowed  the  other  briefs. 


"With  respect  to  the  correspondence,  the  case  is  this : 

— -  the  whole  correspondence  between  these  parties  was 

^d  before  Counsel,  amongst  the  instructions  for  draw- 

^^S    the  bill.     Counsel  drew  the  bill,  and  inserted  in  it 

^ot  the  whole,  but  a  large  part,  of  the  correspondence  : 

tihen  costs  were  allowed  for  the  instructions  for  the  bill 

^J^d  for  drawing  it.    I  cannot  allow  any  separate  charge 

foif    the  correspondence:    on   that   I   agree   with    the 

Piaster. 


As  to  the  mode  of  taxing  costs,  I  cannot  consult  my 
wm  opinion  about  it.     I  am  exceedingly  sorry  to  say, 
that  the  rules  as  to  the  costs  allowed  to  solicitors  are  on 
a  most  unsatisfactory  footing.     I  believe  that  they  con- 
tinue 
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tinue  on  that  footing  because  nobody  has  as  yet  been 
able  to  suggest  any  mode  of  taxing  the  costs  in  a  more 
satis&ctory  manner ;  and  this  shews  a  want  of  ingenuity 
in  the  profession^  which  surprises  me.  However,  the 
fact  is  this^  that  solicitors  are  allowed  a  very  small 
remuneration  for  obtaining  instructions  for  the  bill, 
which  often  occasions  them  a  d^ree  of  trouble  and  ex- 
penditure not  at  all  commensurate  with  the  allowance 
made  to  them.  On  the  other  hand^they  are  allowed  for 
doing  that  which  they  never  do^  namely,  for  drawing 
the  bill,  a  sum  of  money  in  proportion  to  the  length  of 
the  bill ;  it  being  supposed,  that  the  sum  allowed  for 
the  instructions  which  they  give  and  the  sums  allowed 
for  the  drawing  which  they  never  do,  together  make  an 
amount  which  may  satisfy  them  completely  for  that 
which  they  do,  in  gcttincc  the  instructions.  That  is  the 
rule  which  has  been  adopted  in  this  Court  for  many 
years,  probably  from  the  time  when  the  solicitors  drew 
the  bills  themselves  and  had  them  settled  by  CounseL 


I  must  refer  the  matter  back  to  the  Master  to  review 
his  taxation  as  to  these  several  points. 
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riiHIS  was  a  creditors'  aoiti  and,  bj  the  decree,  the  In  a  creditors' 

-^  nmial  aoooonts  were  directed  to  be  taken  as  agunst  fi^urting  ad- 

the  admimstrator.      Pending  the   reference,  the  ad-  minwttator 

mmiBtrator  became  bankrupt,  and  his  assignees  were  "^^^^^ 

brought  before  the  Court  by  supplemental  bill.  ^fc^Theld 

not  entitle  to 

A  sum  of  490£  was  ultimately  found  due  from  the  ""^n^a^CTcdi- 

administrator  and  his  estate ;  and  the  first  question  was,  tors'  suit,  a 

whether  either  the  administrator  or  his  assignees  were  consS^to 

entitled  to  any  costs  of  suit :  Dawson  v.  Parrot  (d\  *  *»*«»  ^^^  'ho 

Droducc  which 
Littkhdles  v.  Gascoyne  (ft),  Franklin  y.  Frith  (c),  Samuel  was  insuffi- 

V.  Jones  (d)  were  cited.  fi^"'  ^  P*y 

^  ^  the  mortgage, 

was  paid  into 

The  Masteb  of  the  Rolls  decided  that  they  were  that  the 

not  entitled  to  any  costs.  parties  to  the 

suit  were  not 

entitled  to 

any  costs  of  a 

Another  question  arose  as  to  costs  under  the  follow-  petition  pre- 

ing    circumstances :  —  A  leasehold  belonging  to    the  moitoeee  f  r 

testator  was  mortgaged  to  Robertson^  who  was  no  party  payment  out 

to  the  suit,  and,  by  the  decree,  it  was  ordered,  that,  in  t|jg  fy^d  to 

case  he  should  consent,  the  leasehold  should  be  sold,  ^""* 
and  the  produce  applied  in  the  first  place  in  payment  of 
the  mortgage,  and  in  the  meantime  paid  into  Court. 

The  property  was  sold  for  503/.,  and  the  amount  was 
paid  into  Court.  703/.  were  found  due  to  Robertson^ 
and  he  presented  a  petition  for  payment  out  of  Court 
to  him  of  the  fund,  in  part  satisfaction  of  his  mortgage. 

The 

(a)  3  Bro,  C.  C.  236.  (c)  3  Bro.  C,  C.  433. 

(h)  Ibid.  73.  (rf)  2  Hare,  246. 
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^^^^^^""^  were  entitled  to  have  their  costs  of  the  petition  out  oF* 

V.  the  produce  of  the  leaseholds :  Kenebel  y.  Scrafion  (a^ 

Henderson.  ^^3  ^ited. 

The  Master  of  the  Rolls  decided  that  they  we] 
not ;  but  that  Robertson  was  entitled  to  the  whole  fund 

Air.  JValpole  and  Mr.  W.  Morris  for  the  Plaintiff. 
Mr.  Roupell  and  Mr.  Lewin  for  the  assigneea 
Mr.  J.  J.  Jervis  for  the  mortgagee. 

ffl)  13  r«.370. 
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GKEEDY  V.  LAVENDER.  ^oo.  is. 

Dec.  22. 

^UBJECT  to  certain  interests  given  to  his  wife,  the  In  a  simple 
^  testator  devised  and  bequeathed  his  real  and  per-  i^J^/^K^u 
lonal  estate  to  trustees,  on  trust  to  sell,  and  to  divide  ofallneces- 
the  produce  amongst  his  second  cousins,  the  sons  and  are  payable 

dauirhters  of  his  first  cousins.  o"'  ^^  ^?, 

^  estate.    But 

where  some 
The  fund  became  divisible  in  fifteenths,  of  which  the  of  the  residu- 

Plaintiff,  a  married  woman,  was  entitled  to  one  fifteenth,  havel^sig^ed 
On  the  death  of  the  widow,  the  Plaintiff  filed  her  bill  or  incumbered 
Against  the  representatives  and  the  other  parties  entitled,  they  and  their 

for  the  administration  of  the  estate.    The  accounts  were  assignees  are 

entitled  to  one 
taken,  and  the  class  ascertained.  set  of  costs 

only,  namely. 

The  Plaintiff,  and  some  of  the  other  residuary  lega-   the  assignors : 

tees,  had   incumbered  their  shares,  and  their  incum-  and  as  between 

the  assignors 

brancers  were  also  made  Defendants.  and  assignees, 

the  assignees 

The  Plaintiff  stated  an  incumbrance  made  by  herself  receive  such 

and  husband,  the  validity  of  which  she  questioned,  and  costs,  in  dis- 

.  .  charge  of  their 

she  prayed  to  have  her  share,  notwithstanding  any  as-  own  costs  of 

sicniment  made  thereof.     The  questions  related  wholly  f"*''  *"^  \^ 

o  -x  J    have  the  de- 

to  the  costs.  ficiency  (if 

'  any)  out  of 

Mr.  Roupell  and  Mr.  Blunt,  for  the  Plaintiff,  asked  their  assign- 

for  the  costs  of  suit  out  of  the  estate.  ^^^m    i. 

Difficulty 

in  determin- 
Mr.  Turner,   Mr.  Wdlpole,   Mr.  C  P.  Cooper,   Mr.  ing  whether 

Humphry,  Mr.  Roupell,  Mr.  Cankrien,  Mr.  Speed,  Mr.  have  impro- 

Goodeve,   Mr.  Hallett,  Mr.   Shadwell,  Mr.   Craig,  and  P^rly  ?evered 

.  •^       -      m  theur  de- 

Mr.  J.  H.  Law  for  the  Defendants.  fences. 

It  was  said,  first,  that  as  the  Plaintiff,  by  her  bill, 

Bought  something  beyond  the  simple  administration  of 

Vol.  XL  Ee  the 
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the  estate,  she  ougbt  to  be  charged  with  the  extra  costs; 
eecoadly,  that  those  parties  ivho  had  incumbered  their 
shares,  ought  to  bear  the  extra  expense  occasioned 
thereby ;  and  thirdly,  that  some  of  the  Defendants  had 
improperly  severed  in  their  defences. 

A  case  of  Jenkins  v.  Briant,  before  the  Vice-Chan- 
cellor  of  England,  was  cited  and  relied  on.  (a) 

The  Master  of  the  Bolls. 

The  first  question  is,  whether  the  Plaintiff  is  entitled 
to  the  coats  of  the  suit  out  of  the  estate.  They  are 
cimmed  on  the  ground  that  this  is  an  administmtion 
suit,  brought  for  the  purpose  of  aacertuning  the  class 
of  legatees,  and  dividing  the  fund.  If  that  be  so,  the 
Plaintiff  is  entitled  to  the  general  costs  of  suit.  On 
the  other  hand,  it  is  alleged,  that  this  is  not  the  only 
purpose  for  which  the  suit  was  instituted ;  for  it  seeks 
to  set  aside  an  assignment  made  by  the  husband  of  the 
Plaintiff  to  the  Defendant  Burnell ;  and  that  part  of 
the  charges  in  the  bill  and  of  the  relief  prayed  shew, 
that  expenses  must  have  been  incurred  beyond  those 
properly  belonging  to  a  mere  administration  suit.  It  is 
impossible  for  me  to  ascertain  whether  this  is  so  or  not, 
without  going  carefully  through  the  pleadings ;  and  al- 
though the  enquiry  may  produce  far  more  expense  than 
advantage,  yet  it  is  my  duty  to  ascert^n  it,  by  a  re- 
ference to  the  Taxing  Master. 

Mr.  C.  P.  Cooper  waived  the  reference. 

The  Master  of  the  Rolls. 

Then  the  Plaintiff  and  the  trustees  and  representatives 
be  entitled  to  their  costs.     The  re- 

adiuuy 

(o)  Heg.  Lib.  1847.  A^  fol.  167*. 


Lavender. 
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ridnary  legatees  were  necessarily  made  parties  to  the  suit,  1848. 
for  the  property  is  given  to  an  indefinite  class  of  persons.  ^^^^^^ 
Those  who  make  wills  of  this  kind  are  very  little  aware  _  v. 
of  the  intricacy  and  delay  which  such  a  disposition  gives 
rise  to.  They  think  it  can  very  easily  be  ascertained 
who  are  their  second  cousins ;  whereas  it  is  very  often 
a  matter  of  great  difficulty,  and  the  expense  is  occasioned 
not  by  the  forms  of  the  Court  of  Chancery,  but  by  the 
dispositions  of  the  testator  himself.  In  this  case,  the 
persons  to  be  ascertained  were  the  second  cousins  of 
the  testator.  They  are  fifteen  in  number,  and  if  all 
those  persons  had  been  before  the  Court  merely  for  the 
purpose  of  having  the  account  taken  and  the  class  as- 
certained, then  all  parties  would  have  had  their  costs  of 
the  suit  out  of  the  fund,  and  thereby  bear  their  share 
of  them.  The  case,  however,  becomes  materially  altered 
where  assignments  have  been  made  of  the  shares.  It 
would  be  a  great  hardship  and  injustice  to  make  those 
who  retain  their  shares  in  the  funds  contribute  to  the 
expenses  of  other  persons,  who,  for  their  own  conve- 
nience, and  by  their  mode  of  dealing  with  their  shares, 
have  occasioned  additional  expenses.  Some  limitation 
is  necessary,  and,  if  I  correctly  understand  the  decision 
of  the  Vice-Chancellor  of  England  in  the  case  referred 
to,  I  am  disposed  to  adhere  to  it. 

The  Court,  it.  is  said,  first  determined,  in  that  case, 
that  only  one  set  of  costs  ought  to  be  allowed  to  each 
l^atee,  and  then  gave  the  amount  to  the  assignees. 
I  concur  in  that  principle,  and  think  that  there  is  au- 
thority to  support  it,  and  I  must  act  on  it  upon  the 
present  occasion. 

Another  hardship  complained  of  is,  that  some  of  the 
J>efendants  have  joined  in  one  answer,  while  others 
liave  put  in  separate  answers.      Parties  in  tlie  same 

E  e  *Z  interest 
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V, 

jLaybnder. 
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interest  ought  to  join  in  their  defence ;  but  it  is  found 
almost  impossible  to  lay  down  any  rule  to  punish  par* 
ties  who  do  not  join  in  their  defence.  The  protection 
of  the  suitor  is  in  the  discretion  and  honour  of  Counsel 
and  solicitors.  Tiiere  are  such  shades  of  difference— r 
such  nice  distinctions,  that  the  Court  can  seldom  come 
to  a  satisfactory  conclusion.  When  the  point  has  been 
brought  before  me,  I  have  experienced  great  difficulty 
in  punishing  persons  for  not  joining  somebody  else  in 
their  defence. 


I  think  that  the  costs  of  all  parties,  except  the 
signees,  ought  to  come  out  of  the  estate,  but  that  such 
costs  as  the  assignors  are  respectively  entitled  to  ought 
to  be  paid  to  their  assignees,  who  have  a  primary 
right  against  the  fund  and  against  the  persons  making 
the  incumbrances.  I  think  each  assignee  ought  to  have 
his  further  costs,  if  any,  out  of  his  assignor's  share  of 
the  fund. 

Mr.  Turner  asked  whether  the  assignee  was  to  take 
the  costs  of  the  assignor,  or,  according  to  the  expression 
of  the  Vice-Chancellor,  was  to  have  one  set  of  costs ; 
namely,  the  costs  of  himself,  the  assignee. 


Tke  Master  of  the  Rolls. 

The  assignee  ought  to  have  those  costs,  which  the 
assignor  would  have  got,  if  he  had  made  no  assignment^ 
I  think  the  assignee  should  receive  costs  in  respect  ot 
his  assignor's  position  in  the  cause,  and  not  in  respect 
his  own. 


I  am  inclined  to  adhere  to  the  case  of  Jenkins  v. 
Bricmt ;  and,  if  the  parties  wish  it,  I  will  look  at  it 
It  is  proper  to  have  a  rule  laid  down  in  such  a  cas^ 
as  this. 

Mr. 


CASES  IN  CHANCERY. 

Blunt  Another  difficulty  arises  from  this :  — 
of  the  parties^  who  have  incumbered  then*  shares, 
)ined  in  their  defence  with  others  who  have  not. 

f  Masteb  of  the  Bolls.     The  costs  must  be 
ioned :  each  would  be  entitled  to  a  share. 
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Lavender. 


case  was  again  mentioned,  when  it  was  said, 
>me  of  the  assignors,  whose  costs  when  taxed 
irected  to  be  paid  to  their  assignees,  would  not 
i  their  costs  for  taxation,  and  that  thus  the  dis- 
on  of  the  fund  would  be  prevented ;  but 

Master  of  the  Eolls  said,  that,  if  necessary, 
►urt  would  order  them  to  do  so. 


Dec.  22* 


Abstract  of  Decree  (a). 

he  costs  of  the  Plaintiff  and  Defendants  "  other  than  such 
as  are  assignees,  mortgagees,  or  incumbrancers'*  t  but,  in 
be  costs  of  the  Defendants,  let  the  Master  "  exclude  there- 
f  additional  costs  incurred  by  reason  of  the  said  Defendants 
^f  them  having  assigned,  mortgaged,  or  incumbered  their 
Let  the  amount  be  raised  out  of  the  funds  in  Court. 

he  costs  of  the  assignees,  mortgagees,  and  incumbrancers. 

re  that  the  costs  of  the  Defendants,  who  are  assignors  or 
ors,  ought  to  be  paid  to  their  respective  assignees,  mort- 
and  incumbrancers,  towards  payment  of  their  costs  (so  far 
une  may  be  required) ;  but  that  the  excess  (if  any)  ought 
id  to  the  assignors  ar.d  mortgagors  respectively. 

r  the  assignors'  &c.  costs  shall  not  be  sufficient  to  pay  the 
the  assignees  &c.  in  full,  then  that  the  residue  ought  to  be 
such  assignees  &c.  out  of  the  shares  of  which  they  are  such 
s  &c. 

(a)  Reg.  Lib.  1848.  A.,  fol.  620. 
Ee  3 
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^^""'ul'n^'L  ARMITSTEAD  v.  DURHAM. 

March  27,  28. 


Demurrer  rpiHIb  case  came  before  the  Court  on  demurrer  to 

allowed  to  a  I        ,         ,    i    ,  .,i 

hill  on  the  the  whole  bill, 
ground  of 
uncertainty. 

A  hill  was  The  bill  was  filed  by  Armitstead  and  seven  other  per- 

Commission-  ticipants  of  or  owners  of  lands  and  grounds  in  the  level 

local  act,  com-  o{  Hatfield  Chase  and  parts  adjacent  in  the  counties  of 

plaining  of  a  York   and   Lincoln,   and   Nottingham,   who   had   been 

misapplica-  ,.,          iii            •                           /.i             i 

lion  of  the  charged  with,  and  by  whom  the  expenses  of  the  works 

funds,  hut  of  drainage  therein-after  mentioned  had  been  borne  and 

neither  treated  ^^ 

the  Commis-  defrayed"  against  the  three  present  and  the  representa- 

Lciively  as*  a  ^^^^^  ^^  *^®  former  Commissioners, 
corporation  or 

individuals,  ^hc  bill  stated  an  act  of  the  53  G,  3.  (a),  intituled, 

each  answer-  «  ^^  ^ct  for  the  more  effectually  draining  and  im- 

ahle  for  hmi-  ,                                   ^n-rri^i^rr,                    i                          t 

self,  hut  partly  proving  the  level  of  Hatfield  Chase  and  parts  adjacent 

in  one  charac-  j^  ^he  counties  of  York,  Lincoln,  and  Nottingham:'  This 

tcr  and  partly  ^                             '                 '    ^                  •^         ^  ^ 

in  the  other ;  Act  recited,  that  the  lands  belonging  to  the  participants 

most  relied^^  vfeve  chargeable  with  the  expenses  of  certain  works  of 

on,  of  apply-  drainage  within  the  level  and  parts  adjacent;  and  that 

received  to  ^^®  participants  were  desirous  to  improve  the  drainage 

their  own  of  the  said  lands  and  grounds.     It  then  appointed  John 

not  so  stated.  Hall  and  Joseph  Thackray,  Commissioners  for  the  pur- 

as  to  make  it  poges  of  the  act,  with  power  to  appoint  new  Commis- 

Ser  all  or  sioners.     They   were  to  have  three  guineas  for  each 

SdlS"  ^^y  they  were  employed  {b). 

were  sought  The 

to  he  affected. 

A  general  Ta)  Local  and  personal,  cap.      report  of  the  subsequent  applica- 

demurrer  was  clxl.    This  act  is  here  set  out      tion  for  an  injunction.    Sec/>o«/ 

allowed.  more  fully  than  it  was  stated  in      p.  556. 

the  bill,  in  order  to  save  the  ne-  {b)  Sect.  5. 

cessity  of  a  repetition  of  it  in  the 
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The  Coinmisdioners  were  authorized  to  erect  certain        1848. 

drainage  works,  and,  from  time  to  time,  until  the  works    .^"^"^^^^'^^ 

.Ajimitstead 

were  perfected,  to  assess  the  lands  of  the  participants  v, 

with  the  sums  necessary  for  defraying  the  expenses  (a),  I^"R"a>'- 
and  to  enforce  payment  of  the  rates  by  distress  (A).  And 
when  the  drainage  and  works  had  been  completed,  and 
they  had  settled  and  adjusted  the  lands  to  be  rated,  by 
an  award  specifying  the  lands,  to  tax  and  charge  the 
lands  with  their  respective  proportions  of  the  whole 
expenses  to  that  time.  And  in  case  the  proportion  of 
any  participant  should  exceed  what  had  been  paid  by 
him,  he  was  to  pay  such  excess,  which  was  to  be  applied 
in  recouping  those  who  had  over  paid  (c).  And  the 
award  was  to  be  lodged  with  the  clerk  of  the  peace, 
and  was  to  be  "  a  rule  and  precedent  or  proportion  for 
all  future  taxations  to  be  made  on  the  lands  of  the  par  • 
ticipants  for  supporting  the  works  of  drainage."  Any 
proprietor  bandjide  advancing  any  money  for  the  pur- 
poses of  the  act,  was  to  be  paid  ''out  of  the  first 
monies  "  raised  (d).  Participants  and  tenants  for  life,  &c., 
with  the  consent  of  the  Commissioners,  were  authorized 
to  charge  the  lands  with  the  amount  of  their  proportion  of 
the  expenses  (e),  but  were  to  keep  down  the  interest  (ff). 
The  Commissioners  were  required,  once  in  every  year, 
to  make  a  statement  of  monies  received  and  expended, 
and  lay  the  same  with  the  vouchers  before  two  Justices, 
"  to  be  by  them  examined  and  balanced  (A)."  And  when 
the  works  had  been  completed,  the  rates  and  taxes 
raised,  and  the  award  deposited,  the  powers  of  the 
Commissioners  were  to  cease,  and  the  lands  to  come 
within  the  jurisdiction  of  the  local  Commissioners  of 
Sewers  (i)  under  a  previous  act  (A). 

The 

(a)  Sect.  26.  (g)  Sect  54. 

(b)  Sect.  39.  (A)  Sect.  55. 

(c)  Sect.  34.  (0  Sect.  56. 

(r/)  Sect.  36.  (k)  51  G.  3.  c.30. 

(t)  Sect.  53. 

Ee  4 
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1848.  The  Act  referred  to  contains  a  provision  (a),  that  any 

y^^\^^^     person  aggrieved  by  any  order,  judgment  or  determination 

Armitstead    ^  ^^  .  T       •  1     • 

V.  of  the  Commissioners  or  of  any  Justice^  "  relating  to 

Durham.  ^^^  matter  or  thing  in  this  Act  mentioned  or  contained," 
**  may,"  within  three  months,  appeal  to  the  Justices  at 
the  general  or  quarter  sessions  (first  giving  twenty-one 
days'  notice),  and  entering  into  recognisances  to  try 
such  appeal  and  abide  by  the  order  and  award  of  the 
Court.  Jurisdiction  was  also  given  '^  in  a  summary 
way  to  hear  and  determine  the  said  appeal,"  and  to 
order  and  award  satisfaction  and  costs.  And  it  en- 
acts that  the  Commissioners  "  may  and  shall  in  all 
cases  sue  and  be  sued  in  the  name  of  the  clerk  or 
treasurer."  (6) 

Of  the  original  Commissioners  Thackray  died  in 
1828,  and  Hall  in  1830.  Thackray  was  succeeded  by 
'Pilkingtorii  and  Hall  by  William  Simpson.  Pilkinpton 
died  in  1838,  and  was  succeeded  by  Durham ;  and, 
W.  Simpsmt  having  died  in  1847,  it  was  alleged,  that 
George  D.  Simpson  had  been  somewhat  irregularly  ap- 
pointed in  his  place. 

On  the  11th  of  September  1847,  the  two  Coramis- 
sioners  Durham  and  G.  D.  Simpson  gave  public  notice 
that  they  had  made  a  further  rate,  amounting,  as  ai>- 
pcared  by  a  statement  made  by  them,  to  18,279^  By 
another  notice  they  stated^  that  they  were  prepared  to 
execute  their  award  pursuant  to  the  Act ;  but,  being 
advised  that  the  award  was  not  subject  to  any  appeal 
under  the  Act,  they  deemed  it  equitable  "  to  lay  the 
rate  or  assessment  that  day  made  as  a  separate  assess- 
ment," in  order  that,  if  any  participants  should  deem 
themselves  aggrieved,  they  might  appeal  against  the 

same 
(fl)  Sect.  68.  {h)  Sect.  65. 
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Same  within  three  calendar  months,  according  to  the  1848. 

provisions  of  the  Act     And  they  gave  notice  that  they  ^^^t^tead 

would,  at  the  expiration  of  three  calendar  months,  pro-  v. 

ceed  to  execute  their  award.  '  orham. 

The  bill,  filed  in  January  1848,  alleged,  that  the 
Plaintiffs  had  examined  the  books  and  accounts  of  the 
Commissioners,  which  had  been  kept  in  a  very  inac- 
curate manner,  and  that  the  same  contained  over- 
charges against  the  participants  of  the  said  level  to  a 
very  large  amount ;  and  that,  if  the  sums  overcharged 
in  the  said  accounts  were  deducted,  the  balance  pro- 
perly chargeable  by  the  rate  proposed  to  be  levied 
would  be  very  considerably  reduced.  It  then  alleged, 
that  a  sum  of  1362/.  was  charged  and  retained  by 
the  Commissioners  for  their  trouble  since  1830,  and 
2461/.  by  their  clerk  for  his  remuneration. 

The  bill  also  alleged,  that  large  sums  had  been  bor- 
rowed, not  for  the  purposes  of  the  Act,  and  improperly 
chained ;  and  that,  even  if  the  items  charged  were  pro- 
perly charged,  18,279/.  Ss.  2d.  exceeded  by  5085/.  2s.  4rf. 
the  amount  due. 

It  then  proceeded :  —  "  And  generally  your  orators 
charge  that  the  monies  which  have  been,  from  time  to 
time,  received  by  the  Commissioners  under  the  Act  have 
been  wholly,  or  at  all  events  as  to  a  great  part  thereof, 
applied  by  the  Commissioners  to  their  own  purposes,  or 
in  other  respects  wholly  misapplied," 

The  bill  stated,  that  the  Plaintiffs  had  applied  to 
'the  Defenaants  to  come  to  An  account  with  them  and 
"the  other  participants,  in  respect  of  all  monies  received 
T>y  the  said  Commissioners  who  had,  from  time  to  time, 
suited  under  the  said  Act,  and  of  their  application  thereof  ^ 
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1848.        and  that  the  true  balance,  if  any,  then  actually  due 

!^^^^^^^     from  the  Pkintiffa  and  the  other  participants  of  the 
Armitstead        ^  ,  .  r 

V.  said  level,  might  be  ascertained,  and  that,  in  the  mean- 

URHAH.  ^jn,e,  the  Defendants  would  delay  enforcing  the  rate 
or  assessment  mentioned  in  their  notice,  and  making 
their  final  award ;  but  that  the  Defendants  threatened, 
and  intended,  to  enforce  the  payment  of  the  rate  or  as- 
sessment, and  to  sign  and  enrol  their  final  award  with- 
out coming  to  any  account  with  the  Flaintifis. 

The  bill  also  charged,  that  the  Commissioners  had 
constantly  neglected  to  lay  their  accounts  before  the 
Justices ;  and  that  the  number  of  the  participants  was 
so  great,  as  to  render  it  impossible  to  make  them  parties, 
and  that  all  the  participants  had  a  common  interest 
with  the  Plaintiffs. 

The  bill  was  filed  against  Durhaniy  G.  D.  Simpson, 
and  the  representatives  of  Hall  and  fV,  Simpson^  and 
professed  to  account  for  the  absence  of  the  repre- 
sentatives of  the  other  deceased  Commissioners.  It 
prayed  an  account  of  all  monies  received  by  the  Com- 
missioners since  the  passing  of  the  Act  and  of  the  ex- 
penditure; and  that  all  improper  items  might  be  dis- 
allowed ;  and  that  the  present  Commissioners  and  the 
representatives  of  those  dead  might  pay  what  should  be 
found  due ;  and  that  in  the  meantime  the  Commissioners 
might  be  restrained  from  enforcing  payment  of  the  rates 
proposed  to  be  levied,  and  from  executing  their  final 
award. 

To  this  bill  Durham  and  G.  2>.  Simpson  filed  general 
demurrers  for  want  of  equity. 

Mr.  Kindersletfj  Mr.  Tennant  and  Mr.  E»  B.  Denison, 

in  support  of  tlie  demurrers. 

The 


Durham. 
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The  objections  to  the  bill  were,  first,  that  the  state-        1848. 

inents  were  loose,  vaffue,  and  indefinite;  for  the  bill    .^^^^^^"^ 

'     ^    ^         ^  ^  '  Armitstbad 

was  filed  on  behalf  "  of  the  participants  or  owners,"  and      _   v. 
the  charge  of  misapplication  was  too  general. 

Secondly,  that  the  Act  gave  jurisdiction  to  the  Jus- 
tices to  correct  any  errors  in  the  accounts ;  and  that 
this  Court  would  not  interfere  to  assist  the  Plaintiffs, 
who  had  neglected  to  pursue  the  special  remedy  pointed 
out  by  the  Act.  On  this,  The  Attorney-General  v. 
Brown  {a\  The  Attorney- General  v.  JTie  Corporation 
of  Dublin  {b\  Mitford^s  PI.  p.  112.  (c).  Attorney^ General 
V.  Compton  (rf),  Waters  v.  Taylor  {e)^  Carlen  v.  Drury{g\ 
Ellison  V.  Bignold(h\  and  the  Bamsley  Canal  Company 
V.  Tvnbell{i\  were  cited. 

Thirdly,  that  there  was  not  such  an  unity  of  interest 
between  the  Plaintiffs,  and  the  other  parties  on  whose 
behalf  they  professed  to  sue  as  to  enable  the  Plaintiffs 
l)ropcrly  to  represent  the  absent  parties.  Preston  v. 
TTie  Grand  Collier  Dock  Company  {k)  and  Wilson  v. 
Stanhope  (J)  were  cited  on  this  point. 

Mr.  Turner  and  Mr.  Hetheringtony  in  support  of  the 
biU. 

Tlie  Master  of  the  Rolls  said,  that  the  allegations 
appeared  very  indistinct ;  but  he  would  read  the  Act 
before  delivering  his  judgment. 


The 

(a)  1  Swan.  265.  (g)  1  Vet.  ^  B,  p.  159. 

(A)   1  Bligh,  y.  5.  312.  (//)  2  Jac,  <$•  IV.  503. 

(c)  4th  cd.  (0  7  Beavan,  19. 

(d)  }  You.  Sf  Col.  C.C7.417.  {k)  11  Simons,  ^21. 
(0  15  Veieif,  10.  (/)  2  Collyer,  029. 
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Armitstbad 
r. 

DURHAH. 


The  Master  of  the  Rolls. 

Upon  the  consideration  of  this  case,  though  it 
appears  to  me  to  be  very  doubtful  whether  a  Court  of 
Equity  can  afford  the  relief  which  is  asked  for,  I  am 
not  prepared  to  say,  that>  upon  a  bill  properly  framed, 
there  may  not  be  jurisdiction.  But  I  am  of  opinion, 
that  without  amendment,  there  can  be  no  relief  on  this 
bill ;  for,  passing  over  the  objection  that  it  does  not 
appear  whether  the  bill  is  filed  by  and  on  the  behalf  of 
participants  or  of  owners,  the  charges  appear  to  me  to 
be  too  indistinctly  alleged  against  the  parties  sought  to 
be  charged.  The  Commissioners  are  not  treated  either 
collectively  as  a  corporation  or  separately  as  individuals 
each  answerable  for  himself,  but  partly,  as  it  seems,  in 
one  character,  and  partly  in  the  other.  And  the  charge, 
most  relied  on,  of  applying  monies  received  to  their  own 
purposes,  is  not  so  stated,  as  to  make  it  appear  whether 
all,  or  if  not  all,  which  of  the  Defendants  are  sought  to 
be  affected. 

Allow  the  demurrers  with  leave  to  amend. 


1 


Kov.  2. 


ARMITSTEAD  r.  DURHAM. 


Under  all 
orders  to 
amend  a 
Plaintiff 
must  amend 
within  four- 
teen days,  as 
where  he  ob- 
tains leave 
to  amend  on 
the  allowance 
of  a  demurrer, 
and  no  time 
is  then  li- 
mited. Scmble. 


i^N  the  27th  of  March  1848,  a  demurrer  was  al- 
^^^  lowed  to  the  bill,  but  leave  was  given  to  amend. 
The  order  did  not  limit  any  time  within  which  the 
amendments  were  to  be  made,  and  the  Plaintiffs  did  not 
amend  until  the  month  of  August 

The  Defendants  now  moved  to  take  the  amended  bill 
off  the  file,  on  the  ground  that  the  amendment  had 
not  been  made  within  fourteen  days,  as  required  by  the 

16th 
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16th  General  Order  of  3%  1845,  Art.  34.  (a)  This  1848. 
Order  is  as  folio w6 :  —  "  The  Plaintiff,  having obtmned  ^^,^^^^ 
an  order  for  leave  to  amend  his  bill,  has,  in  all  cases  in  _  v. 
which  such  order  is  not  made  without  prejudice  to  an 
injunction,  fourteen  days  after  the  date  of  the  order 
within  which  he  may  amend  such  bill.  If  such  bill  be 
not  amended  within  such  fourteen  days,  the  order  for 
leave  to  amend  becomes  void,  and  the  cause,  as  to  dis- 
missal, stands  in  the  same  situation  as  if  such  order 
had  not  been  made."  The  70th  Order  of  May  1845  (i) 
is  as  follows :  —  **  Where  the  Plaintiff  obtains  an  order 
for  leave  to  amend  his  bill,  and  does  not  amend  the 
same  within  the  time  limited  for  that  purpose,  the 
order  to  amend  becomes  void,  and  the  cause,  as  to 
dismissal,  stands  in  the  same  situation  as  if  such  order 
bad  not  been  made." 

Mr.  JValpole,  Mr.  Tennafity  and  Mr.  Denison  in  sup- 
port of  the  motion. 

The  Plaintiffs  did  not  amend  their  bill  within  fourteen 
days,  and  therefore,  under  the  General  Orders,  the  leave 
to  amend  "  became  void "  and  the  subsequent  amend- 
ment was  wholly  unwarranted.  The  16  th  General 
Order,  art.  34.,  applies  to  all  cases.  The  words  are  ex- 
press :  the  Plaintiff  has  "  in  all  cases  "  &c.,  "  fourteen 
days  after  the  date  of  the  order  within  which  he  may 
amend  such  bill."  It  would  be  strange,  if  a  Plaintiff, 
upon  the  allowance  of  a  demurrer,  were  to  be  in  a  better 
situation,  where  he  gets  by  indulgence  leave  to  amend, 
than  when  he  obtains  such  leave  of  right  by  an  order 
of  course.  It  matters  not  that  the  leave  was  given 
specially  by  the  Court,  for  such  an  order  has  the  same 
operation,  in  regard  to  the  proceedings  in  the  cause,  as 

if 

(a)  Ordinet  Can.  887.  (b)  Ordines  Can.  309. 
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1848.        if  it  liad  been  granted  by  the  officer  as  of  conrse  with- 
^X^l^^^o   **"'  "°y  special  application :  Edffc  v.  Duke,  (a) 

Mr.  7\irtKr  and  Mr.  Hetherington,  contra,  fur  the 
Plaintiffe.  The  Orders  referred  to  have  reference  to 
orders  of  course,  and  do  not  applv  to  this  case,  where  the 
leave  was  granted  on  consideration  hj  the  Courtt  and 
without  any  restriction  as  to  time.  Such  is  the  opinion 
of  the  profession  and  of  the  Officers  of  the  Court,  who 
would  not  have  permitted  this  amended  bill  to  be  filed, 
if  there  hod  been  any  irregularity.  The  practicei  in 
such  coses,  is,  to  leave  the  time  inde6nite  in  the  first  in- 
stance, and  when  the  Defendant  considers  that  there  has 
been  any  improper  delay,  he  is  entitled  to  come  to  the 
Court  to  have  the  time  limited.  Such  was  the  practice 
under  the  Orders  of  1828.  Thus  the  14th  Order  of 
April  1828  (b)  directed,  that  "  every  order  for  leave  to 
amend  the  bill "  should  contain  an  undertaking  to  amend 
within  three  weeks ;  yet  no  such  undertaking  was  ever 
^ven  in  a  case  like  the  present. 

The  Master  o/tJie  Rolls. 

If  an  opinion  has  been  given  by  the  Officers  of  the 
Court  on  which  the  Plaintiffs  have  acted,  it  might  make 
some  difference  in  the  result  of  this  motion ;  but  other- 
wise, it  must  be  determined  on  the  merits  and  according 
to  the  true  construction  of  the  Orders. 

I  do  not  find  any  reason  for  concluding,  that  these 
Orders  ore  not,  of  general  application,  or  do  not  refer  to 
all  cases  in  which  a  Flaintifl'  obtains  leave  to  amend ;  as 
wheiT,  upon  the  allowance  of  the  demurrer  or  at  the 
hearing  on  the  merits,  by  indulgence,  as  it  is  called, 

leave 

19  BeavBii.  li"t.  (S)  Ord.  Can.  10. 
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leave  is  given  to  amend.     I  have  a  strong  opinion  that        1848. 

the  case  comes  within  the  provisions  of  the  General    .^^*^^'^*^^ 

^  ,  ti/.i   Armitstead 

Order^  and  that  this  amended  bill  was  irregularly  filed  9. 

in  contravention  of  that  Order.  If  it  has  been  done  in  I>JJRhaii. 
accordance  with  a  general  opinion  which  has  prevailed 
in  the  profession,  or  if  the  Plaintiffs  have  acted  on  the 
opinion  of  the  OflScers,  I  should  be  slow  to  put  the 
matter  out  of  Court.  The  amendment  may  be  a  matter 
of  great  importance  to  the  Plaintiffs,  and  I  could  not  ex- 
pose the  parties  to  such  consequences,  if  they  have  been 
acting  on  an  erroneous  opinion  of  the  Officers  of  the 
Court.  I  ought  to  enquire  on  what  that  notion  of  the 
practice  is  founded.  If  they  consider  that  the  Orders  of 
1845  are  to  be  construed  by  those  of  1828,  I  differ  with 
them.  I  have  frequently  endeavoured  to  prevail  on 
gentlemen  to  construe  these  Orders  by  themselves  and 
independent  of  former  Orders,  and  of  the  construction 
put  on  them. 

I  will  enquire,  and  if  my  impression  that  this  pro- 
ceeding was  irregular  remains,  the  Defendants  ought  to 
have  their  costs,  but  no  further  order  ought  to  be  made. 

Mr.  Walpole  having  consented  to  the  amendment 
standing  on  payment  of  the  costs,  the  case  was  not 
again  mentioned. 

Note. —  See  Cridland  v.  Lord  de  Maul^,  V,  C.  Knight  Bruce, 
llth  November  1848  ;  and  Bambrigge  v.  Baddeley,  M.R.  20th  June 
1849, /KM/. 


\ 


»PP^y  to  »*^ 


Feb.  «*• 

PP  Avio  «s^                ,  T  Jer«^  ^°'  *A Tot  \v\s  co*^*'  .v^ 

iVvave  aW  ^^-^^""^ 

,V,\«ettot.  ^^-^       --^«1-'' 
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1849. 


SHALLCROSS  v.  WRIGHT.  ,    ,„ 

Jan,  30. 

T^Y  the  decree,  certain  accounts  of  the  real  and  After  the 
**^  personal  estate  were  directed  to  be  taken  by  the  igg^J^'^hir 
Master,  as  against  Wright  and  Bishop^  the  trustees  and  warrant  on 

preparing  his 
executors.  l-eport.  an  ac- 

countint;  party 
was,  by  con- 
Wright  neglected  to  bring  in  his  discharge,  and  the  sent,  per- 

Master  issued  his  shew  cause  warrant.      Wriqht  still  !J™'"®^.*®.. 

^  bring  in  his 

made  default,  and  ultimately  the   Master  issued  his  discharge  and 

v.*  'A 

warrant  on  preparing  his  report       The  67th  General  in^sapport?^ 

Order  of  April  1828  (a)  directs,  "  that  the  Master  shall  During  the 

not  receive  further  evidence,  as  to  any  matter  depending  {Jg^  evid^ice 

before  him,  after  issuing  the  warrant  on  preparing  his  ^?.  charge  was 

^_  *     *         o  discovered  bv 

report.**     However,  by  consent,  Wright  was  permitted  the  Plaintiflf'*; 

to  bring  in  his  discharge  and  his  evidence  in  support  but theMaater 
^  ^^      ^  ^  *  *^         dechned  re- 

thereof.      In  proceeding  with   Wrighfa  discharge,  the  ceiving  it. 
Plaintiff  discovered  new  evidence    to    charge    Wright  ^^^  pi^'ntW 
and  Bishop  jointly,  and  having  carried  a  new  charge  ought  to  be 
into  the  office,  the  Master,  on  the  objection  of  Bishop,  adduce  it  for 

declined  to  receive  any  further  evidence  in  support  of  ^^^  parties 

,  mi^st  have 

it,  considering  that  he  was  precluded  from  so  doing  by  proceeded  on 

the  General  Order  above  referred  to.  ^}^  TP^fu" 

tion  that  the 
warrant  on 

The  Plaintiff  now  presented  a  petition  to  the  Court  Keen*!!JSS-*'^ 
to  enable  the  Master  to  receive  further  evidence  on  his  drawn,  and 

,    ,    1^  the  benefit  of 

behalt.  the  67th 

Order  wdved. 

Mr.  Turner  and  Mr.  Elderton,    in   support  of  the 
petition. 

Mr. 

(a)  Ordines  Can,  26. 

Vol.  XT.  Ff 
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1849. 
Shallcross 

V, 

Wright. 


Mr.  Roupell  and  Mr.  C.  Calvert,  contra^  argued  that 
the  consent  was  limited  to  the  one  object  of  allowing 
the  Defendant  to  prove  his  discharge,  and  did  not 
open  the  whole  matter. 

The  Master  of  the  Rolls. 

The  67th  General  Order  is  express,  that  the  Master 
shall  not  receive  further  evidence  after  the  warrant 
on  preparing  his  report ;  but  that  warrant  is  not  to 
issue  until  he  has  required  the  parties  to  dhew  cause. 
There  are,  therefore,  two  warrants,  one  to  shew  cause, 
and  the  other  on  preparing  the  report. 

The  Plaintiff  being  in  a  situation  to  call  on  the 
Master  to  prepare  his  report,  a  warrant  to  shew  cause 
was  issued.  No  cause  was  shewn,  and,  the  warrant 
on  preparing  having  issued,  the  case  was  in  such  a 
situation,  that,  by  the  67th  General  Order,  the  Master 
was  precluded  from  receiving  any  further  evidence, 
"  as  to  any  matter  depending  before  him." 


But  Wrighty  the  Respondent,  was  desirous  of  carrying 
in  his  discharge,  and,  the  Plaintiff  having  consented, 
the  Master  thereupon  received  it.  Consider  the  situ- 
ation of  the  Master:  the  Order  directs,  that  he 
•  shall  not  receive  further  evidence;  he  did  receive  it, 
the  parties  consenting  that  the  obstruction  should  be 
removed,  or,  in  other  words,  agreeing  to  waive  the 
benefit  of  the  General  Order.  I  cannot  conceive  that 
the  Master  could  have  received  further  evidence  on  any 
other  principle. 

The  question  then  comes  to  this,  whether,  when  by  a 
waiver,  further  evidence  is  received  on  one  side,  the 
opposite  party  is  to  be  precluded  adducing  additional 
evidence  on  his  part.     I  confess,  it  seems  to  me,  to 

be 
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be  contrary  to  common  sense  to  say,  that  evidence  is 
to  be  admitted  against  a  party,  but  that  he  is  to  be 
precluded  from  adducing  any  evidence  in  his  favour. 
The  Court  could  not  permit  such  a  thing :  it  is  con- 
trary to  the  policy  of  the  law.  If  there  had  been  such 
an  agreement,  I  do  not  know  how  the  Court  could  per- 
mit it  to  be  enforced.  It  is  evident  that  the  Master  con- 
sidered he  was  receiving  fiirther  evidence,  on  the  sup- 
position that  the  warrant  on  preparing  was  withdrawn, 
and  that  there  had  been  a  waiver  of  the  benefit  of  the 
Greneral  Order. 


1849. 


SUALLCR08S 
V, 

Wright. 


The  evidence  is  not  clear;  but  if  proper  explana- 
tions be  given  by  the  Plaintiff,  I  think  the  obstruc- 
tion ought,  under  the  circumstances  of  this  case,  to.  be 
removed :  I  should  then  order,  that  notwithstanding  the 
issuing  of  the  warrant  on  preparing  the  report,  the 
Plaintiff  be  at  liberty  to  proceed  as  if  it  had  not 
issued. 


WATTS  V.  PENNY. 


Feb,  9. 


W 


^A  TTSi  who  was  the  Defendant  in  an  original  An  original 
suit  of  Penny  v.  WattSy  filed  a  cross  bill  of  dis-  ^"ss  cause  for 
covery  against  Penny ^  but,  before  he  had  obtained  an  discovery 

were  attached 

answer  from  Penny,  the  original  cause  was  heard  by  to  V .  C. 

the  ^•-^"'^!2^ 

Court.     The 
original  cause  was  heard  before  an  answer  to  the  cross  cause  had  been  obtained. 
The  Defendant  to  the  bill  of  discovery  then  put  in  his  answer,  and  obtained,  at  the 
Rolls,  an  order  of  course  for  his  costs,  suppressing  the  fact  that  the  bill  of  discovery 
was  a  cross  bill.     It  was  discharged  for  irregularity. 

On  a  fair  question  upon  the  new  Orders,  upon  which  there  has  been  no  decision, 
the  parties,  in  point  of  costs,  are  entitled  to  indulgence. 

Ff2 
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1849.  the  Vicc-Chancellor  Knight  Bruce,  to  whose  Court  the 
causes  were  attached^  and  the  original  bill  was  dismissed 
with  costs. 

Penny,  however,  afterwards  put  in  his  answer  to  the 
cross  bill,  and  obtained  an  order  of  course,  at  the  Bolls, 
for  the  costs  of  the  bill  of  discovery.  In  his  petition, 
he  suppressed  the  fact  that  the  bill  of  discovery  was  a 
cross  bill. 

A  motion  was  now  made  to  discharge  the  order. 

Mr.  Roupell  and  Mr.  Rogers  in  support  of  the  motion. 
By  the  41st  Order  of  August  1841  (a),  the  costs  of  a 
cross  bill  of  discovery  are  to  be  in  the  discretion  of  the 
Court,  at  the  hearing  of  the  original  cause.  This 
Order  was  varied  by  the  125th  Order  of  Mcty  1845  (i), 
which  directs,  that  such  costs  shall  be  costs  in  the 
original  cause,  unless  the  Court  otherwise  orders.  It 
is  clear,  therefore,  that  the  merits  of  this  case  ought 
to  have  been  considered  by  the  other  branch  of  the 
Court;  and,  at  all  events,  the  Defendant  was  not 
justified  in  suppressing  the  fact  that  the  cause  was  a 
cross  cause,  and  therefore  subject  to  a  different  rule 
from  that  applicable  to  a  simple  bill  of  discovery. 

Mr.  Turner  and  Mr.  Bazalgette,  contra.  At  the 
hearing  of  the  original  cause,  the  answer  had  not  been 
filed.  The  Court,  therefore,  was  unable  to  exercise  its 
discretion  as  to  the  costs  of  the  cross  bill ;  and  the 
case  not  being  provided  for  by  the  General  Orders,  the 
old  practice  prevails,  which  enables  a  Defendant,  on 
putting  in  a  sufiicient  answer,  to  obtain,  as  of  course,  the 
costs  of  the  proceeding.     In  Westfield  v.  Skipworth  (c), 

the 

(a)  Ordines  Can.  176.  (c)  13  Simont^  265.,  and  1 

(6)  lb.  335.  PhUlips,  277. 
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the  PliuntifT  in  the  original  cause  obtained  an  order 
dismissing  his  bill ;  and  the  Defendant  in  the  cross  cause 
for  discovery  afterwards  obtained  at  the  Rolls  an  order 
of  course,  that  the  Plaintiff  in  the  cross  cause  might 
pay  the  costs ;  and  a  motion  being  made  to  discharge 
the  order.  Lord  Lyndhurst  refused  it,  being  of  opinion, 
*^that  in  such  a  case  the  old  practice  continued."  This 
case  is  similar. 

Robinson  v.  Wall  {a)  was  cited  during  the  discussion. 

The  IVIaster  of  the  Rolls  (without  requiring  a 
reply).  An  order  purely  of  course  may  be  made  here 
in  a  cause  attached  to  the  other  branches  of  the  Court ; 
it  may  also  be  made  before  the  Judge  to  whose  Court 
the  cause  is  attached,  and  who  has  an  opportunity  of 
looking  into  the  merits  and  circumstances  of  the  case. 
Is  it  a  reasonable  course  to  obtain  an  order,  which  re- 
quires a  consideration  of  its  circumstances,  from  a 
Judge  who  has  neither  the  ineans,  power,  or  authority 
to  enter  into  them  ?  Here  it  is  clear,  that  there  may 
be  some  circumstances,  in  the  original  cause,  which 
might  alter  the  rule  introduced  by  the  General  Orders, 
and  which  can  only  be  considered  by  the  Judge  to 
whose  Court  the  cause  is  attached.  I  have  no  authority 
whatever  to  look  to  the  merits  of  this  case,  I  can  only 
determine  whether  the  order  was  or  was  not  regularly 
obtained  (&),  and  I  find  that  this  order  was  obtained  on 
a  petition,  which  made  no  allusion  whatever  to  the  ori- 
ginal bill.  This  was  irregular ;  and  I  must  discharge 
the  order. 


1849. 


I  have  had  some  hesitation  as  to  costs.  On  a  fair 
question  upon  the  new  Orders  on  which  there  has  been 
no  decision,  there  ought  to  be  some  indulgence.  I  give 
no  costs. 

(a)  10  Beavan,  73.  (b)  6th  Order,  of  9th  May 

1839.     Ordme*s  Cart.  \37. 
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March  s.  WINN  r.  FEN  WICK.  («) 

By  a  marriage  |3  Y  the  settlement  made  on  the  marriage  of  J3ar* 

power  was  ^^  nabas  Fenwick  and  Elizabeth   Cuthiertsan,  dated 

given  to  the  in  1806,  a  sum  of  6000/.    was  settled,  in  trust  for 

she  ieft  any  the  intended  husband  for  life>  and,  after  his  decease,  in 

child  of  the  ^j^g  jjjg  ^jfg  survived  him,  then  upon  trust  to  assign 

roamage  uving  ^  '^  ° 

at  her  death,     and  transfer  it  to  her  absolutely. 

to  appoint 

amongst  all 

and  every  the         But  in  case  the  said  Elizabeth  Cuthbertion  should  de* 

if  there  should  P^^  ^^  ^^^  ^^  ^^^  lifetime  of  the  s^d  Bamaboi  Fen^ 

be  no  issiie  of  tvick,  her  intended  husband,  leaving  issue  of  her  body 

living  at  her  one  or  more  child  or  children  then  living  [which  event 

death,  then  happened],  ^then,  from  and  immediately  after^the  de- 

sne  was  to  <•       n       ^ 

have  a  general  ccase  of  Barnabas  Fenwick^  upon  trust,  for  all  and  every 

power  of  dis.     ^^     j^j       children  of  Barnabas  Fenwick  on  the  body 

position.    She  ^  ... 

did  not  exer-     of  the  said  Elizabeth  Cuthbertsony  his  intended  wife,  be* 

cise  the  power^        ..         '  y  .        \^  j  .•  at 

and  died  leav-  go^t^n,  m  such  parts,  shares,  and  proportions,  as  the 

ing  several         said  Elizabeth  Cuthbertson^  by  any  deed  or  instrument  in 
children.  Held         .  .  .  ,  .  ,  «  .  , 

that  those chil-  wntinff,  with  or  without  power  ot  revocation,   to  be 

dren  alonewho  ggalcd  &c.,  or  by  her  last  will  and  testament  in  writinir« 
survived  her  .  .  .  .      ^^ 

were  entitled     or   any  writing  purporting  to   be  her  last  will  and 

plication    ''"■  testament,  to  be  signed  &c.,  should  appoint. 

And  if  it  should  happen  that  there  should  be  no 
issue  of  such  intended  marriage  living  at  her  decease 
then  upon  trust  for  such  person  or  persons  &c.  as  tb 
said  Elizabeth  Cuthbertson  should,  by  any  such  deed  ^ 
instrument,  or  last  will  and  testament,  appoint;  ai 
for  want  of  such  appointment  &c.,  on  trust  for  Bama 
Femoick. 

T 
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There  were  issue  seven  children  of  the  marriage^ 
of  whom  five  only  were  living  at  the  death  of  Mrs. 
Fenwick  in  1837.  She  did  not,  in  any  way,  execute 
the  power  of  appointment. 

Her  husband  survived  her. 
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All  parties  to  this  suit  agreed,  that  the  children  of 
the  marriage  took  by  implication;  but  the  question 
was,  whether  those  children  who  died  in  the  lifetime 
of  their  mother  took  any  interest  in  the  fund. 

Mr.  Spence  and  Mr.  Younge  for  the  five  children 
who  survived  their  mother.  The  children  living  at  the 
death  are  alone  entitled.  There  is  no  gift  to  the 
children,  except  by  implication  through  the  power. 
This  is  not  to  fail  by  the  neglect  of  the  donee  of  the 
power  to  execute  it ;  Brown  v.  Higgs  (a)  and  Burrough 
V.  Philcox  (i). 

This  power  is  only  to  arise  in  the  event  of  Mrs. 
Fenwick,  at  the  time  of  her  death  having  children  "  then 
living."  Those  children,  therefore,  and  those  only,  are 
the  objects  of  the  power  who  were  then  living.  The 
^t  over  is,  if  no  issue  (meaning  children)  should  be 
**  living  at  her  decease,"  which  shews  that  children 
dying  before  that  period  were  not  intended  to  take. 

Mr.  Purvis  and  Mr.  Elderton,  contra.  All  those 
persons  take  in  default  of  appointment  who  could 
have  taken  under  an  execution  of  the  power,  and  all 
the  children  were  capable  of  so  taking.  Here,  all  the 
children  are  objects  of  the  power :  the  terms  of  the  in- 
strument are  express,  and  in  favour  of  ^^  all  and  every 

the 

(a)  4  Vet.  708  ,  5  Ves.  495.,  and         (h)  b  Myl.  ^  Cr,  73. 

8  Ve$.  561. 

i^/4 
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Winn 

V, 

Fen  WICK. 
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tlie  child  or  children."  The  case  is  entirely  different 
from  Walsh  v.  Wallinger  (a),  in  which  the  Court  held 
"  the  power  plainly  testamentary,'^  and  to  be  "  executed 
only  in  favour  of  children  who  could  take  by  will,"  and 
from  Woodcock  v.  Renneck  (ft),  where  the  power  was  to 
appoint  by  willy  **  and  therefore  could  only  be  exercised 
in  favour  of  those  who  were  living  at  the  death  "  of  the 
appointor.  Here  the  power  was  given  to  appoint  "  by 
any  deed  or  instrument  in  writing,"  or  "  by  her  last 
will,"  so  that  the  wife  might  have  made  a  valid  appoint- 
ment by  deed  to  a  child,  which  would  have  taken  effect 
although  he  afterwards  died  in  the  lifetime  of  his  mother. 


The  Masteb  of  the  Rolls. 

But  what  would  have  occurred,  if  all  the  children 
had  afterwards  died  in  the  mother's  lifetime  ?  The  power 
was  not  to  have  arisen  in  that  event. 

Mr.  Purvis.  The  appointment  would  then  have  taken 
effect  under  the  second  general  power  of  appointment 
given  to  the  wife. 

Mr.  Spencey  In  reply. 


The  Master  of  the  Rolls. 

The  rule  is,  that  none  can  take,  by  implication,  upoti 
the  non-execution  of  a  power,  who  cannot  take  under 
an  execution  of  such  power.  The  argument  here  is  the 
converse :  that  all  take  in  default  of  appointment,  who 
could  have  taken  under  an  execution  of  the  power ;  and 
that  in  this  power  to  appoint,  the  words  "  all  and  every 
the  children  "  are  used,  without  any  limit  as  to  descrip^ 
tion,  which  would  confine  the  objects  to  such  children 
as  should  be  living  at  the  death  of  Mrs.  Fenvnck. 

It 
(n)  2  nust.  4-  Mf/L  78.  (b)  4  Beavan,  190.,  and  1  Phil.  7Sf. 
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It  must^  however,  be  observed  that,  the  power  to 
appoint  is  to  arise  in  the  event  of  her  leaving  one  or 
more  child  or  children  living  at  her  death,  and  in  that 
event  only;  and  taking  this,  in  connection  with  the 
danse,  by  which  the  property  is  to  revert  to  the  settlor, 
in  the  event  of  there  being  no  issue  of  the  marriage 
living  at  her  death,  I  think,  that  the  true  meaning  of 
the  settlement  is,  that  those  children  only  who  were  living 
at  her  death  are  entitled  to  take. 


1849. 


Winn 

V. 

Fbnwick. 


Declare  that  the  children  only  who  were  living  at 
the  death  of  Elizabeth  Fenwick  are  entitled  to  the 
fund. 


The  ATTORNEY-GENERAIi  v.  SHIELD. 

/^N  the  9th  oi  January  1849,  an  attachment  was  issued 
^^  against  the  Defendant,  for  want  of  answer,  and 
the  writ  was  returned  ntm  est  inventus. 

On  the  19th  of  January ^  the  Defendant,  being  still  in 
contempt,  filed  a  demurrer  and  answer,  and  the  Plaintiff, 
knowing  tliat  a  demurrer  and  answer  had  been  filed, 
bespoke,  and  on  the  24th  of  January  obtained,  an  office 
copy  of  the  demurrer  and  answer. 

The  Plaintiff  now  moved  to  take  the  demurrer  and 
answer  off  the  file  for  irregularity,  on  the  ground  that 
a  party  in  contempt  could  neither  file  a  demurrer  nor 
a  demurrer  and  answer. 


Feb.  9. 
Marc/i  14. 

A  Defendant 
in  contempt 
for  want  of 
answer  can- 
not file  a  de- 
murrer and 
answer,  and 
the  irregu- 
larity is  not 
waived  by  the 
Plaintirs 
taking  an 
office  copy 
thereof. 

Curzon  v. 
De  la  Zauch 
I  Swan.  185. 
explained. 


Mr.  Purvis  and  Mr.  Glasse  in  support  of  the  motion. 

Curzon 
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Gbnbral 

Shield. 


Curzan  v,  De  la  Zauch  (a),  Vtgers  v.  LordAudley  (J), 
Woodward  v.  Ttoinaine.  (c) 

Mr.  Turner  and  Mr.  Canhrien,  contrhf  argued  that,  by 
taking  an  office  copy,  the  contempt  and  irr^ularity  bad 
been  waived,  in  the  same  waj  as  if  an  office  copy  of  an 
answer  had  been  taken.  Sidgier  v.  Tyte  (d)^  Yates  y. 
Hardy  {e)y  Anon.{g)y  Fry  v.  Mantell(h\  Taylor  v. 
Milner  (i),  TarUton  v.  Dyer.  (A)    DanielVs  Pr.  547.  {I) 

Mr.  Purvis  in  reply. 

The  Masteb  of  the  BoLLS  reserved  judgment. 


MardiU. 


The  Master  of  the  Rolls. 

This  was  a  motion  to  take  a  demurrer  and  answer  off 
the  file  for  irr^ularity. 

An  attachment  was  issued  against  the  Defendant  for 
want  of  his  answer  on  the  9th  of  January  last,  and  was 
returned  non  est  inventus. 


On  the  19th,  the  Defendant,  being  in  contempt,  filed 
the  demurrer  and  answer.  This  was  irregular,  Vigers 
V.  Lord  Audley  (b),  and  an  application  to  take  the  de- 
murrer and  answer  off  the  file  would,  in  the  then  state 
of  circumstances,  have  been  granted.  But,  on  the  22d, 
the  Plaintiff  bespoke,  and  on  the  24th  obtained,  an  office 
copy  of  the  demurrer  and  answer ;  and  on  the  hearing  of 

the 


(a)  1  Swan.  185. 

(b)  2  Myl.  <5-  Cr,  49. 

(c)  O^tmoni,  301. 
(<0  1 1  Vet.  202. 
{e)  Jacob,  223. 


fe)  15  Vney,  174. 
(h)  4  Beavan,  485. 
(0  10  Vet,  444. 
(k)  1  Rnu.  4-  M.  I 
(/)  2d  ed. 
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the  motion,  on  the  9th  of  February^  the  Defendant  in- 
sisted, that  any  irreguliMrity  va  the  filing  of  the  demurrer 
and  answer,  whilst  the  Defendant  was  in  contempt,  was 
waived  by  the  Plaintiff,  on  his  taking  an  office  copy  of 
the  demurrer  and  answer. 


1849. 
Attornbt 

GSNKRAIi 

Shibld. 


To  this  it  was  answered  by  the  Plaintiff,  that  although^ 
in  the  case  of  an  answer  alone,  the  irregularity  of 
filing  it,  by  the  Defendant  when  in  contempt,  may  be 
waived  by  taking  an  office  copy,  it  was  otherwise  in  the 
case  of  a  demurrer  and  answer,  and  Curzan  v.  De  la 
Zauch  was  referred  to  as  an  authority  on  the  subject* 
No  other  case  was  cited,  nor  have  I  been  able  to  find 
any.  The  only  question  here  is,  whether  the  point  was 
decided  by  Lord  Eldoriy  as  alleged  ;  and  I  think  it  was, 
as  will  appear  from  the  circumstances  of  that  case. 

In  that  case,  the  Defendant's  second  order  for  time  to 
plead,  answer  or  demur  not  demurring  alone  having  ex- 
pired, an  attachment  was  issued,  and  was  returned  cepi 
corpus  on  the  18th  of  November  1817.  The  Defendant 
filed  a  demurrer  and  answer  on  the  27th,  and  the  Plain- 
tiffs inunediately  bespoke,  and  very  soon  obtained,  an 
office  copy.  On  the  5th  of  December,  the  Plaintifis  moved 
for  an  order  to  take  the  demurrer  and  answer  off  the  file 
for  irregularity ;  no  affidavit  was  made,  and  the  fact  of 
an  office  copy  having  been  taken  does  not  appear  to 
have  been  noticed.  The  motion  being  opposed,  the 
Vice-Chancellor  said,  that  he  should  make  the  order, 
unless  some  reason  against  it  was  shewn,  and  he  did  not 
pronounce  the  order  imtil  some  days  afterwards. 

However,  on  the  same  5th  of  December,  after  the 
motion  had  been  made,  but  before  the  order  had  been 
pronounced,  the  Plaintiffs  obtained  an  order  for  a  mes- 
senger, and,  on  the  11th  of  December,  the  order  to  take 

the 
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V, 

Shib|j>, 


the  demurrer  and  answer  off  the  file  haying  been  ob- 
tained and  acted  upon,  the  order  for  a  messenger,  ob* 
tained  on  the  5th,  was  entered,  directions  were  given  to 
arrest  the  Defendant,  and  he  was  arrested. 

On  the  20th,  the  costs  given  by  the  order  of  the  5th 
of  December  were  taxed :  2L  78.  lOd.  was  charged  for 
the  office  copy  of  the  demurrer  and  answer. 

On  the  24th,  on  the  motion  of  the  Defendant  before 
the  Lord  Chancellor,  His  Lordship  ordered  the  order  for 
a  messenger  to  be  discharged,  the  Defendant  to  be  dis- 
charged out  of  custody,  and  the  demurrer  and  answer  to 
be  restored  to  the  file ;  and  the  Plaintiffs  were  ordered 
to  pay  the  costs  of  and  incidental  to  the  order  of  the 
5th  December,  and  of  the  application  on  which  the  order 
I  am  now  stating  was  made ;  and  the  Defendant  was 
not  to  be  subject  to  any  costs  of  or  relative  to  the  mes- 
senger, or  the  order  of  the  5th  of  December.     So  much 
of  the  order  as  I  have  mentioned,  must  pbdnly  have 
been  founded  on  misconduct  imputed  to  the  Plaintifi ; 
but,  in  order  that  justice  might  be  done  between  the 
parties,  in  the  matters  in  question,  it  was  also  ordered, 
that  the  Plaintiffs  should  be  at  liberty  to  make  to  the 
Court  such  application  concerning  the  demurrer  and 
answer  as  they  might  be  advised.     Accordingly,  on  the 
5th  of  February  1818,  the  Plain tifis  moved,  that  the 
demurrer  and  answer,  which  had  been  restored  to  the 
file,  might  be  taken  off  the  file,  or  that  the  demnrrei 
might  be  discharged  or  expunged  for  irregularity,  witJ 
costs.     This  is  the  application  which  is  reported  i 
1  Swan.  185.     It  was  then  fully  known,  that  the  Plw 
tiffs  had  taken  an  office  copy  of  the  demurrer  and  f 
swer,  and  the  Counsel  for  the  Plaintiffs  stated  that 
be  the  only  mode,  by  which  the  Court  could  be 
formed  whether  the  writing  was  an  answer  or  demur 
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but  no  question  on  that  subject,  or  upon  the  effect  of 
taking  the  copy,  appears  to  have  been  noticed  in  the 
judgment.  It  was  held,  that  the  filing  of  the  demurrer 
and  answer  was  irregular;  and,  the  question  being,  not 
as  to  any  waiver  by  taking  an  office  copy,  but  as  to  the 
proper  course  of  proceedings,  whether,  in  such  a  case, 
the  demurrer  and  answer  should  be  taken  off  the  file,  or 
whether  the  demurrer  should  be  overruled,  discharged, 
or  expunged,  the  Lord  Chancellor  ordered  the  demurrer 
and  answer  to  be  taken  off  the  file.  This  was  done  with 
full  knowledge  that  an  office  copy  had  been  taken,  (a) 


1849. 

Attornby- 
Gbnbral 

V. 

Shibld. 


The  affidavit  filed  in  support  of  the  motion  stated, 
that  on  the  taxation  of  the  costs  of  the  order  of  5th  of 
December  (which  took  place  on  the  20th),  the  Clerk  in 
Court  of  the  Defendant  attended,  and  did  not  object  to 
the  items  charged  in  the  costs  for  the  office  copy  of  the 
demurrer  and  answer ;  and  that,  to  the  belief  of  the  de- 
ponent, there  was  no  public  book  kept  for  the  entry  of 
pleas,  demurrers,  and  answers,  whereby  it  would  appear 
to  the  Pkdntiffs'  solicitor  whether  a  Defendant  had  filed 
a  demurrer  and  answer  jointly,  or  an  answer  only. 


As  it  appears,  on  examination  of  the  books  then  kept 
in  the  Six  Clerks'  Office,  that  Mr.  Jackson  was  Clerk  in 
Court  for  both  parties,  and  that  in  his  book  the  filing 
of  the  demurrer  and  answer  was  regularly  entered  on 
the  27th  of  November  1817,  I  am  afraid,  that  the  affi- 
davit as  to  there  being  no  public  book,  by  which  it 
would  appear  whether  a  Defendant  had  filed  a  demurrer 
and  answer  jointly,  or  an  answer  only,  was  made  for 

the 


(a)  Note.  —  In  Curzon  v.  De 
la  Zouch,  as  reported  in  1  JFilson, 
C,C,  p.  469.,  it  appears,  that  the 
point  as  to  waiver  was  distinctly 
raised  by  the  Defendants  Coun* 


sel.  They  say, "  If  there  was  an 
irregularity,  the  Pl^ntiffs  have 
waived  it  by  taking  an  office 
copy." 
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V. 

Sbield. 


the  purpose  of  misleading  the  Court ;  and  as  it  is  not 
true,  that  the  Plaintiffs  could  only  learn  whether  it  was 
an  answer  alone  by  taking  an  office  copy,  I  cannot  con- 
clude that  the  affidavit  in  the  statement  of  Counsel  is 
founded  upon  it,  or  that  it  had  any  effect  upon  the 
Court ;  and  the  demurrer  and  answer  being  ordered  to 
be  taken  off  the  file  after  an  office  copy  thereof  had  been 
taken,  appears  to  me  to  make  the  case  an  authority  for 
the  present  application. 


I  must,  therefore,  order  this  demurrer  and  answer  to 
be  taken  off  the  file,  with  costs  to  be  paid  by  the  De- 
fendant. 


1848. 
Auguit  9. 


NEWTON  V.  ASKEW. 


I  bY  the  decree  made  in  this  cause  (a)  on  the  16th  of 
•*^    June  1847,  new  trustees  were  appointed  of  the 


Though  the 
Court  will 
stay  the  pay- 
ment of  a         trust  fund,  and  the  surviving  trustee  was  ordered  to 

Court  for  the    transfer  to  such  new  trustees  the  sum  of  2197/.  165.  Od. 

purpose  of       31  per  cent^  reduced  annuities,  and  the  Defendants  were 

giving  a 

stranger  the     ordered  to  pay  to  the  Plaintiff,  Mrs.  Newtouy  on  her  sole 

^^^^"'"hw^^  receipt  and  for  her  separate  use,  the  sum  of  429t, 
right  against  it,  being  the  arrears  of  the  dividends  accrued  since  the 

?o^thir'  death  of  Sir  Robert  Ricketts  in  1842. 
purpose,  order 

sum  directed  ^  petition  was  now  presented  by  Boodle  and  four 
to  be  paid  by    other  gentlemen  (who  were  not  parties  to  the  suit),  by 

anotner.  which 

Bytbede-  (a)  See  ante,  p.  14^. 

cree^  an  arrear 

of  <fividend8  on  stock  was  ordered  to  be  paid  to  the  PlaintiflT  by  her  trustee, 
filiortly  afterwards,  such  arrears  were,  under  the  1  &  2  Vict.  c.  110.  t,  14.,  charged  by 
a  oommon  law  Judge  with  the  payment  of  a  sum  of  money  to  A,  B,  A  petition  was 
presented  by  A,  B,  that  the  trustee  mipht  pay  the  amount  into  Court,  and  for  a 
stop-order  thereon.    The  petition  was  dismissed  with  costs. 
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which  it  appeared^  that,  in  1844,  Mr.  and  Mrs.  Newton 
had  brought  an  action  of  trespass  against  the  Petitioners, 
in  which  they  failed,  and  Mr.  and  Mrs.  Newton  had  been 
ordered  to  pay  to  the  Petitioners  the  costs  incurred  in 
the  proceedings  in  the  action,  amounting  to  234^  4«.  2d. 

That  on  the  4th  of  July  1848,  Mr.  Justice  Cresswett 
had  made  an  order  in  the  cause  of  Netoton  v.  BoodUy 
under  the  statutes  of  1  &  2  Vict.  c.  110.  s.  14.  and  3  & 
4  Vict.  e.  82.  8. 1.,  whereby  he  ordered,  that  the  sum  of 
2197il  16«.  Od.  3^  per  cent,  reduced  annuities,  stated 
to  be  standing  in  the  names  of  Chamoch  and  Strqford, 
and  the  dividends,  accrued  since  the  death  of  Sir  Robert 
Biehetts  in  1842,  should  stand  charged  with  the  pay- 
ment of  221/.  Ss.  Od.  and  132.  Is.  2d.,  the  amount  of  the 
costs  due  and  owing  to  the  Petitioners  under  the  judg- 
ment and  orders  of  the  Court. 

The  Petitioners,  by  this  petition,  prayed,  that  the 
429/.,  instead  of  being  paid  to  Mrs.  Newton,  might  be 
paid  into  Court  and  placed  to  a  separate  account,  and 
for  a  stop  order  thereon,  and  for  an  injunction  to  re- 
strain the  payment  to  Mrs.  Newton  in  the  meantime. 

Mr.  Turner  and  Mr.  Wichens  in  support  of  the  peti- 
tion. The  Petitioners  have  obtained  a  statutory  chaige 
upon  the  fund  in  question ;  and  though  they  are  pre- 
cluded haying  the  benefit  of  such  charge  until  six 
months,  and  cannot,  therefore,  file  a  biU,  still  they  are 
entitled  to  have  the  fund  protected  in  the  mean  time, 
and  until  their  rights  have  been  determined,  as  in  the 
case  of  Feistel  v.  King's  College,  (a)  By  giving  notice 
of  the  charge  to  the  trustees,  the  Petitioners  might  be 

protected 


(a)  Ante,  254. 
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1848.        protected  in  an  ordinary  case;  but  here  the  trustees 
are  subject  to  the  pressure  of  the  decree. 

Mr.  Elderton  and  Mr.  Newtarij  contrct.  This  is  an 
unprecedented  application  to  vary  a  decree  by  peti- 
tion^  at  the  instance  of  strangers  to  the  cause.  Here 
there  is  no  fund  in  Court  on  which  a  stop  order  can 
operate ;  it  is  in  effect  an  application  of  mere  strangers 
to  get  an  order  for  payment  into  Court  upon  petition. 
The  Petitioners  may  enforce  their  right  by  bill,  not- 
withstanding the  six  months  have  not  expired :  Bristed 
V.  Wilkins.  (a)  A  pending  writ  of  error  in  Newton  v. 
Boodle^  suspends  all  proceedings  on  the  judgment,  and 
the  charging  order  is  invalid.  They  cited  Robinson  v. 
Pearce  (A),  Brown  v.  Perrott  (c) 

Mr.  Roupell^  for  the  Defendants,  submitted  to  such— 
order  as  the  Court  might  make. 

Mr.  Turner  in  reply. 

The  Master  of  the  Bolls. 

I  have  no  control  over  the  charging  order,  and  musts^ 
assume  its  validity ;  but  the  question  is,  whether  the=^ 
circumstances  are  such,  that  I  can  interfere  in  the  way 
which  is  asked.     The  arrears  of  income  are  still  in  the 
hands  of  the  old  trustees,  and  they  have  been  directed  to^ 
pay  them  over  to  Mrs.  Newton.    The  Petitioners  seek  to 
have  the  amount  paid,  not  to  them,  but  into  Court,  on. 
the  ground  that  they  have  a  legal  charge  upon  it.    The 
old  trustees,  who  might  have  said :  **  We  have  received^ 
notice  that  this  fund  has  been  legally  charged  by  a^ 

commoK 

(a)  3  Hare,  235.  (e)  4  Beawm,  585. 

Ih)  7  Dowl.  93. 
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common  law  Judge,"  make  no  application  to  stay  the 
execution  of  the  order,  on  the  ground  that  otherwise 
they  might  sustain  an  injury  between  the  two  claims. 

My  opinion  is,  that  the  Court  has  never  gone  further 
than  to  say,  when  it  has  a  fund  in  its  hands,  that  it  shall 
not  be  paid  out  until  an  opportunity  had  been  given  to 
the  party  claiming  a  charge  upon  it  to  enforce  his 
demand.  That  is  not  the  state  of  circumstances  here, 
for  the  fund  is  not  in  Court,  but  in  the  hands  of  the 
trustees,  who,  by  the  decree,  have  been  ordered  to  pay 
it'to  Mrs.i\^^(m;  and  the  Petitioners  now  ask  that  this 
direction  in  the  decree  may  be  altered.  I  think  there 
is  an  insuperable  difficulty  in  doing  it ;  I  can  make  no 
order  on  this  petition,  which  must,  therefore,  be  dis- 
missed with  costs. 

Note.  —  See  Chrittian  v.  Devereux^  12  Shnoru^  p.  271. 


1848. 


WOOD  V.  TAUNTON. 

/^N  the  25th  of  June  1846,  an  order  was  made  in 
^^  this  cause,  by  which  the  suit  and  all  matters  in 
difference  between  the  parties  were  referred  to  the 
arbitration  and  final  determination  of  the  arbitrator. 

In  1847,  a  sum  of  856/.  18*.  S^rf.  was  paid  into  the 
Bank  of  England,  in  the  names  of  Bateson  and  Futvoye, 
to  await  the  award  of  the  arbitrator. 


1849. 

Feb.  28. 

March  29. 

April  4f, 

Upon  a  refer- 
ence by  order 
of  this  Court, 
the  award 
may  be  en- 
forced before 
it  has  been 
made  a  rule 
of  Court. 


In  August  1848,  the  arbitrator  made  his  award,  and 
directed  the  sum  in  question  to  be  paid  to  the  Plain- 
tiff Bateson  signed  the  necessary  cheque,  but  Futvoye 
refused.  ^ 

Vol.  XL  Gg  Before 
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Wood 

V, 

Taunton. 
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Before  the  award  had  been  made  an  order  of  Court, 
it  was  moved,  on  behalf  of  the  Plaintiff,  that  Futocye 
might  be  ordered  to  sign,  and  hand  over  the  cheque  to 
the  Plaintiff,  pursuant  to  the  award. 


It  was  objected,  that  the  motion  to  enforce  obedience 
could  not  be  made,  until  the  award  had  been  made  an 
order  of  Court. 

Mr.  Turner  and  Mr.  Pri&r  in  support  of  the  motion. 

Mr.  W.  T.  5.  Daniel  in  support  of  the  objection. 

The  Marquess  of  Ormond  y.  Kynnersley  (a),  Sibley  v. 
Saffel  (A),  Haggett  v.  Wehk  (c).  Turner  v.  Turner  (</), 
Salmon  v.  Oshorn  (e),  Wilkinson  v.  Page  (g),  Harvey  v. 
Shelton(h)y  Crewer  y.  Churt(i)y  Chuck  y.  Cremer{k) 
were  cited. 

The  Masteb  of  the  Rolls  reserved  judgment 


Mil  4.  The  Master  of  the  Rolls. 

This  was  a  motion  made  on  behalf  of  the  Plaintiff^  that 
Edward  Futvoye  may  be  ordered  to  sign  and  hand  over 
to  the  Plaintiff  a  cheque,  already  signed  by  William 
Gaudy  Bateson,  on  the  Governor  and  Company  of  the 
Bank  oi  England,  for  the  sum  of  8562^  18«.  3^,  now 
remaining  in  the  joint  names  of  Futvoye  and  Batesony 
pursuant  to  an  award  made  and  published  in  this  cause. 

By 


(a)  2  Sim,  <$•  S.  15. 

(b)  Cited  2  ^m.  i  St.\Q. 

(c)  1  ^mont^  134. 

\d)  3  Ruu.  494.  and  1  C.  P. 
Coop,  (temp.  Cot,)  421  n. 


(e)  3  MyL  4*  JT.  429. 
(g)  1  Hare,  276. 
(h)  7  Beavan,  455. 
(0  15  Mee.  ^  W.  310. 
{k)  2  PhUlipMy  1 13. 
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By  an  order  in  the  cause^  dated  the  25th  of  November 
I8469  it  was  ordered,  that  the  suit  and  all  matters  in 
difference  between  the  parties  be  referred  to  the  arbi- 
tration and  final  determination  of  the  arbitrator. 

The  final  award  was  made  on  the  19th  of  August 
1848.  It  has  not  been  made  an  order  of  Court,  and 
this  motion  is  made  for  an  order  to  compel  obedience 
to  it. 

A  preliminary  objection  was  made  to  the  motion,  on 
the  ground  that  the  award  had  not  been  made  an  order 
of  Court.  The  Plaintiff  contends,  that  the  practice  of 
the  Court  does  not  require  that  this  should  be  done. 


1849. 


Wood 

V. 

Taunton. 


Four  cases  are  cited,  in  which  the  Court  held  it  to  be 
unnecessary:  first;  the  case  ofS't6&yv.&z^e/(a),  in  which 
it  is  stated,  that  Lord  Eldon  said  it  was  unnecessary,  as 
the  reference  was  of  all  matters  in  difference ;  secondly; 
the  case  of  the  Marquess  of  Ormond  v.  Kynnersley  (A), 
in  which,  the  Kegistrar  seeming  to  consider  that  the 
award  ought  to  be  made  a  rule  of  Court,  as  the  Court 
would  not  otherwise  have  any  record  of  it,  search  was 
made  for  authorities,  and  Sibley  v.  Saffel  was  afterwards 
produced,  and  an  order  was  made  to  enforce  the  award 
which  had  not  been  made  an  order  of  Court.  Thirdly  ; 
in  Haggett  v.  Welsh  (c),  Vice-Chancellor  Hart  stated  his 
opinion  to  be,  that,  where  an  order  of  reference  is  made 
by  any  Court,  it  is  not  necessary  that  the  award  should 
be  made  a  rule  of  Court;  and,  fourthly.  Turner  v. 
Turner  (rf),  in  which  Lord  Lyndhurst  is  reported  to  have 
expressed  the  like  opinion,  viz.,  that  where  there  is  an 
order  in  the  cause,  referring  all  matters  in  difference  to 

arbitration, 

(a)  Cit^  2  Skm.  4-  St.  p.  16. 
(6)  2  Sm.  4r  Stuart,  15. 
(c)  1  i^m.  134. 


((/)  1  C.  P.  Coop,  (temp.  Cot.) 
421  R. 


Gg  2 
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arbitration,  the  award  may  be  enforced  without  making 
it  a  rule  of  Court. 

In  Sihley  v.  Saffel^  The  Marquess  of  Ormond  v.  Kyn* 
nerslej/y  and  Turner  v.  Turner ^  the  references  were  not 
merely  of  the  cause,  but  also  of  all  matter  in  iUfTerence 
between  the  parties,  and,  consequently,  we  have,  in  those 
cases,  the  decisions  of  Lord  Chancellors  Eldon  and  Lynd- 
hurst  and  of  Vice-Chancellor  Leach,  in  favour  of  the 
present  application.  In  Haggett  v.  Welsh,  the  report  only 
states,  that  the  case  was  referred  to  arbitration  ;  and  the 
opinion  of  Vice-Chancellor  Hart  is  expressed  in  general 
terms.  But  in  Salmon  v.  Osborn  (a),  where  the  reference 
was  of  all  matters  in  the  cause,  Sir  John  Leach,  when 
Master  of  the  Rolls,  decided,  that  the  award  must  be 
made  a  rule  of  Court,  for  the  Court  must  know  judi- 
cially what  the  nature  of  the  award  is,  before  it  can 
act  upon  it  by  directing  the  payment  out  of  Court  of 
the  fund  claimed  by  the  petition.  The  reference  in 
that  case  was  only  of  the  matters  in  difference  in  the 
cause,  and  the  application  was  for  payment  of  money 
out  of  Court ;  and  I  apprehend  that  this  last  circum- 
stance may  have  influenced  the  opinion  of  Sir  John 
Leach,  and  induced  him  to  decide  otherwise  than  he  did 
in  The  Marquess  of  Ormond  v.  Kynnersley,  after  he 
had  received  from  the  Registrar  a  suggestion,  that  the 
award  should  be  made  a  rule  of  Court,  as  the  Court 
would  not  otherwise  have  any  record  of  it. 

These  cases  were  all  of  them  cited  at  the  bar ;  and  no 
other  bearing  upon  the  point  in  issue  has  been  found ; 
and  I  am  of  opinion,  upon  the  authorities  as  they  stand, 
that  the  present  motion  may  be  sustained,  although  the 
award  has  not  been  made  an  order  of  Court.  I  cannot 
distinguish  it  from  Sibley  v.  Saffel,  The  Marquess  of 
Ormond  v.  Kynnersley,  and  Turner  v.  Turner.  • 


(a)  3  Myl.  ^  K.  429 
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SALMON  V.  GREEN.  ^TpVi^' 

THE  testator,  James  Salmon,  by  his  wQl,  dated  the  ^  bequest  of 

n-rx  1.11.  residue  to 

l8t  ot  December  1826,  expressed  with  extraordinary  trustees  on 

prolixity,  gave  to  trustees  all  the  residue  of  his  personal  ^ftg^^g^- 

iestate  on  the  trusts  after  mentioned.     The  first  trust  tioned,  fol- 

was  to  provide,  by  investment,  for  the  payment  of  cer-  j,''^ ^J^^^ ^^ 

tain  annuities,  and,  after  that  investment,  on  trust  to  provide  for 

receive  the  dividends  and  interest  of  the  residue,  and  then  by  a 

pay  the  same,  unto,  between  and  amons^  his  two  children,  K"**  ^  P*y 

'^^  .  °  interest  to 

James  and  Rebecca,  and  his  granddaughter  Martha,  for  legatees  for 

the  life  of  each  of  them,  as  therein  mentioned, — viz.,  one-  Jj^®'  ^  ^^f^ 

'  '  by  a  trust  to 

third  part  of  the  dividends  and  interest  to  his  son  James,  "  pay  and 

one-third  to  his  daughter  Rebecca,  and  the  remaining  capital  to  the 

one-third  to  his  granddaughter  Martha  ;  and  after  the  children  of  the 

decease  of  his  said  children  and  grandcluld,  or  either  of  ijfe,  g^yes  to 

them,  upon  trust  to  transfer  and  pay  the  share  of  any  ^,^^*®  ^^^y 

\    ^                             *'                        11               1  *^''®°  *"  inter- 
so  dying,  unto,  between  and  amongst  all  and  every  the  est  which 

child  and  children   of  the  son,   daughter  and  grand-  d^telv"on^he 

child,  respectively,  so  dying,  share  and  share  alike,  if  testator's 
more  than  one,  and  if  but  one  child  of  each,  then  the 
share  of  the  one  so  dying  to  be  paid  or  transferred  to 
such  only  one  child. 

Provision  was  made  for  the  falling  into  the  residue 
of  the  sums  invested  to  answer  the  annuities ;  and  the 
will  directed,  that  if  either  of  his  children,  James  and 
Rebecca,  or  his  grandchild  Martha,  should  die  without 
issue,  or,  being  such,  all  of  them  should  die  under  the 
age  of  twenty-one  years,  the  share  of  the  one  so  dying 
'without  issue  should  go  and  be  divided  amongst  the 

Gff  3  children 
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children  or  child  of  the  survivors  or  survivor  of  the  tes- 
tator's children  or  grandchild. 

The  testator  died  on  the  7th  of  December  1826, 
leaving  his  son  and  daughter  James  and  Rebecca  and 
his  granddaughter  Martha  him  surviving.  James^  the 
son,  had  at  that  time  three  children  living, — viz.  Charles, 
the  Plaintiff  in  this  cause,  Mary  Ann  and  Eleanor. 

Mary  Ann  died  in  April  1838,  Eleanor  died  in  May 
1841,  and  James,  the  son  of  the  testator,  having  enjoyed 
the  income  of  his  share  daring  his  life,  died  on  the  did 
of  August  1841,  leaving  the  Plaintiff,  Charles  his  son, 
his  only  surviving  child. 

The  Plaintiff,  Charles  Salmon,  was  the  administrator 
of  his  sister  Eleanor,  and  the  Defendant  Huntley  was 
the  administratrix  of  Mary  Ann. 

Mr.  Roupell  and  Mr.  Sheffield,  for  the  Plaintiff,  re- 
lied on  Beck  v.  Bum  {a),  Billingsley  v.  WiUs  (b),  and 
argued,  that,  as  there  was  no  gift,  but  in  the  direc- 
tion to  "pay  and  transfer, **  the  vesting  was  post- 
poned until  the  period  of  payment. 

Mr.  Walpole  and  Mr.  Hallett,  for  the  Defendant 
Huntley,  argued,  that  the  vesting  was  immediate  on 
the  testator's  death,  and  that  the  representatives  of 
the  children  of  James  Salmon,  who  died  in  his  life- 
time, participated  in  the  bequest:  they  cited  Monk- 
house  V.  Holme  (c),  Benyon  v.  Maddison{d),  Roberts  v. 
Byrder{e),  Packham  v.  Gregory  (y),  Harrison  v.  For- 

man 


{a)l  Beavan,  492. 
(6)  3  Alki/nt,  2\9. 
(c)  1  Bro.  C.  C.  298. 


(d)  2  Bro.  C.  C.  75. 

(e)  2'Coify,  130. 
(g)  4  Hare,  396. 
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man  (a),  Sturgess  v.  Pearson  {h\  Bramhead  v.  Hunt  (c), 
1  Baper  on  LegacieSy  588.  584  (d),  Blamire  v.  GeZ- 
dart(e)y  Kimberley  v.  TVio.  (y) 

Mr.  rwrncr,  for  the  executors,  referred  to  BuU  v. 
Pritchard{h\  Lasbury  v.  Newport  (Jt) 

Mr.  Boupelly  in  reply. 

2%tf  Master  of  rte  Rolls,    I  think  I  had  better 
read  over  the  will  before  I  decide. 
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TTie  Master  of  the  Rolls. 

The  Plaintiff  alleges,  that,  according  to  the  true 
construction  of  the  will,  the  gift  to  the  children  of 
James  was  a  gift  to  a  class  to  be  ascertained  at  the 
death  of  the  tenant  for  life ;  that  it  remained  contin- 
gent till  the  death  of  James,  when  it  vested  in  the 
Plaintiff,  as  the  only  surviving  child,  and  he  became 
entitled  to  the  whole. 


AprU^ 


On  the  other  hand,  it  is  alleged  by  the  representa- 
tives of  the  Plaintiff's  deceased  sisters,  Eleanor  and 
Mary  Ann,  that  the  share  of  James  vested  in  all  his 
children  living  at  the  time  of  the  testator's  death. 

On  consideration  of  the  will,  I  am  of  opinion,  that 
the  gift  of  the  testator's  residuary  estate  to  trustees, 
on  the  trusts  in  the  will   after  mentioned,  followed, 

first. 


(a)  5  Ves.  207. 

(c)  2  Jac,  4-  W.  459. 
(<0  4th  ed. 


Gg  A: 


(e)  leTw.  314. 
Ig)  2  Con.  4*  Law,  366. 
(h)  5  Hare,  567, 
(t)  9  Beavaut  376. 
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Salmon 

V. 

Green. 


first,  by  a  trust  to  provide  for  annuities,  then,  by  a 
trust,  to  pay  interest  to  the  legatees  for  life,  and  then 
by  a  trust  to  transfer  the  capital  to  the  children  of 
the  tenants  for  life,  gave  to  those  children  an  interest 
which  vested  immediately  on  the  testator's  death,  and, 
consequently,  that  Eleanor  and  Mary  Ann,  upon  the 
testator's  death,  acquired  interests,  which,  upon  their 
death  in  the  lifetime  of  their  father  JameSf  the  tenant 
for  life,  passed  to  their  legal  personal  representatives. 


Difficulty 
arising  from 
a  sole  Plain- 
tiff represent- 
ing two  con- 
flicting inter- 
ests. 


During  the  argument 

The  Master  of  the  Rolls  objected,  and  observed 
upon  the  difficulty  which  had  been  created  in  conse- 
quence of  the  Plaintiff  having  two  interests,  which  were 
conflicting,  —  viz.  his  own  interest,  and  that  as  repre- 
senting his  deceased  sister  Eleanor.  He,  however, 
ultimately  permitted  the  cause  to  proceed  upon  the  argu- 
tnent  in  favour  of  the  representatives  of  Mary  Ann* 


Jan,  23. 
March  27. 


Ex  parte  FOLEY. 
/;*  re  SMITH. 


rjlHIS  was  a  motion  to  discharge  an  order  of  course 
^     for  taxation,  and  in  the  alternative,  that  the  Peti- 


A,  B.,  a  soli- 
citor, ai*reed 
to  act  for 
CD,,  another  tioner,  Mr.  Foley y  might  find  security  for  costs,  on  the 

*  ground  of  misdescription  of  residence  on  the  face  of  the 


his  personal 
business  on 
the  terms  of 
principal  and 
CD. 


petition. 


The 


agent. 

neglected  to  take  out  his  certificate  during  part  of  the  time.     Held,  that  the  agree- 
ment was  not  invalid,  and  an  order  of  course  to  tax  was  sustained. 

A  Petitioner  having,  on  his  petition,  given  a  false  address,  and  having  neither  ex- 
plained it  nor  given  a  true  address,  was  ordered  to  give  security  for  costs,  though 
ne  was  not  contemplating  going  out  of  the  jurisdiction. 
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The  circumstances  are  fully  stated  in  the  judgment :        1849. 
it  would  be  useless  to  repeat  them. 


Mr.  Tamer  and  Mr.  Daniel  in  support  of  the  motion. 

Mr.  Teed  and  Mr.  C  Webster y  contrd. 

As  to  Mr.  Foley  being  uncertificated  and  unqualified 
to  act  as  a  solicitor^  and,  consequently,  incapable  of 
acting  through  an  agent.  In  re  Hodgson  (a),  Candler 
V.  Candler  (V)  were  cited. 

As  to  the  special  agreement,  and  that  the  order 
ought  not  to  have  been  obtained  as  of  course,  the  cases 
of  In  re  Smith  (c)  and  Ostle  v.  Christian  (d)  were  cited« 
As  to  the  jurisdiction  of  the  Master  to  determine  the 
question :  In  re  Hair,  (e) 

As  to  security  for  costs,  the  following  cases  were  re^ 
ferred  to :  —  Sandys  v.  Long  {g\  Busk  v.  Beetham  (h). 
Hurst  V.  Padwich  (i),  Anon.  (A),  Vincent  v.  Hunter  (/). 

The  Master  of  the  Bolls  reserved  his  judgment 


Ex  parte 
Foley. 


The  Master  of  the  Rolls.  ^^^^  27. 

This  was  an  application  to  discharge,  for  irregularity, 
an  order  dated  the  18th  December  last,  and  made  as  of 
course,  on  the  petition  of  Mr.  Foley.  It  was  thereby 
ordered,   that  the  Respondents   Messrs.  Smith   should 

deliver 

(fl)  3  AdoL  4-  E.  224.  (g)  2  MyL  ^  K.  487. 

{b)  Jacob,  225.  (A)  2  Bcavan,  537. 

(c)  4  Beavan,  309.  (f)  '^.  C.  E.^  L.  C,  1848. 

(rf)  Turn.  4-  R.  324.  (*)  12  Simom,  262. 

{e)  10  Beavan,  187.  (/)  5  Hare,  320. 
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1849.  deliver  their  bills  of  costs,  in  all  suits  and  matters  in 
"^T^^"^     which  they  had  been  employed  as  agents  for  the  Peti- 

FoLEY.  tioner,  and  that  it  should  be  referred  to  the  Taxing 
Master  to  tax  and  settle  such  bills.  And  the  order  con- 
tained the  usual  directions  for  the  production  of  papers, 
taking  accounts,  &c. 

Mr.  Foley  was  admitted  an  attorney  and  solicitor  b 
1837.  He  became  a  legatee  under  the  will  of  Ann 
Dody  of  which  he  was  an  executor,  and  it  afterwards 
appeared,  that,  in  his  character  of  executor,  he  was  en- 
titled to  her  residuary  estate. 

In  February  1845,  he  was  desirous  that  the  estate  of 
Ann  Dod  should  be  administered  under  the  directions  of 
this  Court;  and  the  daughters  of  Mr.  Clarke  being 
infants  and  legatees  of  Ann  Dod,  Mr.  Clarke,  at  the  in- 
stance of  Mr.  Foley,  consented  to  file  a  bill  on  the  behalf 
of  his  daughters,  against  Mr.  Foley,  as  sole  Defendant, 
for  the  administration  of  Ann  Dod^s  estate. 

It  was  agreed  that  the  suit  should  be  conducted  by 
Messrs.  Smith  on  behalf  of  the  Plaintiffs,  and  Clarke 
was  indemnified  by  Foley  against  any  liabilities  he 
might  incur.  He,  thereupon,  retained  Messrs.  Smith 
as  his  solicitors,  to  institute  and  prosecute  the  suit 
on  behalf  of  his  daughters,  and  then  Mr.  fF.  C.  Smith, 
on  behalf  of  Messrs.  Smith,  wrote  to  Mr.  Foley  as 
follows :  "  Dear  Sir,  "We  have  to  thank  you  for  your 
shew  of  professional  confidence  in  us,  by  employing  us 
in  the  institution  and  prosecution  of  a  suit  in  Chan- 
cery (^Clarke  v.  Foley),  and  in  undertaking  your  de- 
fence thereto;  and  we  beg,  for  your  satisfaction,  to 
state,  that  we  consider  that  we  act  as  your  agents  in 
this  and  every  other  suit,  action,  or  matter,  in  which  we 
may  be  concerned  for  you,  either  personally  or  other- 
wise, and  that  our  charges  in  respect  of  the  said  suit, 

and 
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atid  in  anj  other  suit^  action^  or  matter^  in  which  we        1849. 
may  be  so  employed  by  you,  will,  therefore^  be  on  the     T^^T^ 
uaual  footing  of  agent  and  principaL"  Foley. 

This  letter  was  dated  the  24th  February  1845,  and 
I  am  satisfied,  that  it  was  intended  and  considered  to 
be  evidence  of  a  valid  agreement  between  the  parties, 
and  that  it  was  never  waived. 

Foley  was  the  party  Defendant,  and  the  person  who 
was  supposed  and  afterwards  proved  to  bo  entitled  to 
the  residuary  estate,  out  of  which,  in  such  a  case,  it 
must  have  been  contemplated,  that  the  costs  of  all 
parties  were  to  be  paid ;  i.  e.  the  costs  were,  in  sul>- 
stance  and  effect,  not  to  be  earned,  but  to  be  pud  by 
Foley  or  out  of  his  property;  and,  though  Messrs. 
Smith,  formally  acted  on  the  retainer  of  Clarke^  they 
were,  in  substance  and  effect,  employed  by  Foley  ;  and, 
although  Clarke  was  next  friend  of  the  infant  Plaintiffs 
and  formally  acting  for  them,  and  Foley  was  Defendant, 
Messrs.  Smith  acknowledged  the  truth  of  the  case, 
when  they  thanked  Foley  for  his  professional  confidence 
in  employing  them  to  institute  and  prosecute  the  suit, 
and  to  undertake  his  defence ;  and,  for  his  satisfaction, 
they  state  to  him,  that  they  considered  that  they  acted 
as  his  agents,  and  that  their  charges  in  respect  of  the 
suit  would,  therefore,  be  on  the  usual  footing  of  agent 
and  principal. 

Such  was  the  arrangement.  Messrs.  Smith  now 
object  to  it,  on  the  ground  that,  at  the  time  when  it 
was  made  and  for  a  large  part  of  the  time  during 
which  the  suit  and  the  employment  of  Messrs.  Smith 
in  the  suit  continued,  Foley  was  not  a  certificated  soli- 
citor, and  was  not  qualified  to  practise  as  a  solicitor,  by 
himself  or  his  agent,  or  to  participate  in  any  fees  earned 
by  another  solicitor  acting  as  his  agent. 

As       . 
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1849.  As  to  the  certificate^  the'  case  is  as  follows :  —  It  is 

E^mi  P^^^^^  ^7  ^w*  ^^^  ^^  annual  certificate  of  solicitors 
Foley.  shall  expire  on  the  15th  day  of  November  in  every  year 
(54  Geo,  3,  c,  144.  ss.  13,  14.).  The  new  certificates 
taken  out  by  the  solicitor  (if  obtained  before  the  16th 
of  December)  are  to  bear  date  upon,  and  have  efiect 
from,  the  16th  day  of  the  preceding  month  of  November^ 
and  to  be  in  force  until  the  15th  November  in  the  fol- 
lowing year;  but,  if  they  are  taken  out  after  the  16th 
day  of  December  in  any  year,  they  are  to  bear  date 
upon,  and  have  effect  from,  the  day  on  which  they  are 
obtained,  and  are,  nevertheless,  to  expire  on  the  15th 
November. 

Mr.  Foley  had  a  certificate  which  expired  on  the 
15th  November  1844,  and  it  was  not  renewed  before 
the  16  th  December.  In  fact,  he  did  not  obtain  any 
further  certificate  till  the  15th  November  1845;  and 
the  certificate,  which  he  then  obtained,  expired  on  the 
same  day  on  which  it  was  granted.  Before  the  16tb 
of  December  following,  he  might  have  obtained  another 
certificate,  which  would  have  been  effective  from  the 
16th  iVbi^em^^;  but  he  neglected  that,  and  obtained 
his  next  certificate  on  the  27th  December  1845,  which 
had  its  effect  from  that  day  till  the  15th  November 
1846,  when  it  expired;  and  it  does  not  appear  that 
Mr.  Foley  has  obtained  any  further  certificate. 

Now  the  employment  of  Messrs.  Smith  in  the  suit 
continued  from  the  24th  February  1845  to  some  time 
in  the  year  1848  ;  and  as,  during  that  time,  Mr.  Foley 
had  an  effective  certificate  only  on  the  15th  November 
1845,  and  afterwards  from  the  27th  December  1845  to 
the  15th  November  1846,  it  is  plain,  that  during  the 
remaining  time  of  the  employment  of  Messrs.  Smith, 
Mr.  Foley  was  not  a  certificated  solicitor. 

It 
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It  follows,  therefore  (6  &  7  Vict  c.  73.  s.  26.),  that        1849. 
he  could  not  maintain  any  action  or  suit  for  the  re-     ^^^^^^^'^ 

•^  ^  JKs  parte 

covery  of  any  fee  or  reward,  for  or  in  respect  of  any       Folbt. 
business,  matter,  or  thing  done  by  him  as  a  solicitor, 
whilst  he  was  without  a  certificate. 

But,  as  between  Mr.  Foley  and  Messrs.  Smithy  is  it 
a  question,  whether  Mr.  Foley  shall  recover  any  fees 
for  business  done  by  him  ?  Is  it  not  rather  the  ques- 
tion what  fees  and  charges  the  Messrs.  Smith  are  en- 
titled to  make  against  Mr.  Foley  or  his  fdnd  ? 

And  is  there  any  good  reason,  why  any  person, 
whether  a  solicitor  or  not,  and,  if  a  solicitor,  whether 
certificated  or  not,  being  a  party  to  a  cause  and  owner 
of  the  fund  out  of  which  the  costs  are  to  be  paid,  may 
not  lawfully  agree  with  a  solicitor  who  conducts  the 
cause  and  does  the  whole  business  of  the  suit,  that  the 
charges  to  be  made  by  the  solicitor  doing  the  business 
should  be  on  the  footing  of  agent  and  principal  ? 

Questions  may  arise,  in  this  case,  on  the  construction 
of  the  agreement,  in  which,  the  arrangement  as  to  the 
charges  has  reference  to  the  preceding  expression,  that 
Messrs.  Smith  considered  that  they  acted  as  agents,  and 
also  upon  the  construction  and  effect  of  the  order  in 
the  form  in  which  it  has  been  obtained  by  Mr.  Foley 
It  may  be  important  to  the  parties  to  consider  these 
questions,  but  I  do  not  think  that  I  ought  to  advert  to 
them  further,  on  the  present  occasion,  when  I  have 
only  to  determine  whether  the  order  complained  of  is 
or  is  not  irregular.  It  is  founded  on  the  allegation 
that  Foley  employed  Messrs.  Smith  as  his  agents.  It  is 
denied  that  there  was  such  agency,  not  on  the  ground 
that  there  was  no  agreement  for  an  agency,  for  that  is 
admitted,  but  on  the  ground  that  the  agreement  for 

such 
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1849.        such  employmeDt  as  agent  was  contrary  to  law  and 
void. 


Ex  parte 
Foley. 


I  am  of  opinion  that  the  agreement  which  was 
entered  into  in  this  case  was  not  illegal  and  void,  merely 
because,  at  the  time  it  was  entered  into  and  during 
part  of  the  time  of  the  employment  of  Messrs.  Smithf 
Mr.  Foley  was  not  certificated.  He  had  a  certificate 
during  part  of  the  employment,  and  to  that  part  at 
least  the  order  may  be  applied.  I  do  not  think  that 
the  case  has  been  well  understood  by  either  of  the  par- 
ties, and  they  had  better,  before  they  incur  further  ex- 
pense, give  it  some  further  consideration  out  of  Court; 
but  I  am  of  opinion,  that  the  order  is  not  irregular,  and 
I  refuse  to  discharge  it 

It  was  further  asked  by  Messrs.  Smithy  that  I  should 
order  Mr.  Foley  to  give  security  for  costs. 

In  his  petition,  he  has  described  himself  as  ^'  of  Whet- 
stone in  the  county  of  Middlesex^  gentleman."  Now  it 
is  sworn,  that  he  is  in  greatly  embarrassed  circum- 
stances, that  he  has  been,  for  some  time  past,  and  is 
now,  keeping  out  of  the  way  of  his  creditors ;  that,  in 
March  1848,  he  desired  an  answer  to  a  letter,  which  he 
had  written  to  PF,  C.  Smith,  to  be  addressed  to  him  by  a 
false  and  fictitious  name,  and  that,  on  the  20th  December 
last,  a  letter  was  sent  through  the  post-oflice  to  hh 
address,  as  stated  in  his  petition,  and  was  returned 
through  the  post-office  marked  ^^not  known  at  Whet- 
stone,^ 

To  this  statement  no  answer  is  made ;  but  Mr.  Foley 
says,  that  he  is  now,  and  has  been  several  years,  resident 
near  or  in  London,  and  that  he  has  no  intention  of  going 
out  of  the  jurisdiction  of  thb  Court. 

I  conclude 
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I  conclude  that  Mr.  Foley  has  in  his  petition  given  a  1849. 

false  address,  and  he  has  neither  explained  it  nor  given  ^  ^"^T 

a  tme  address  now.     I  am  therefore  of  opinion  that  he  Foley. 
must  ^ve  security  for  costs. 

I  give  no  costs  of  this  application. 


SWAYNE  V.  SWAYNE.  1848. 

AprU  18. 

TT/^ALTER  RICHARD  S'W^^FJVS  was  entitled  Priority  ob- 

^^    to  one  third  of  the  residuary  estate  of  his  father,  J*'"f  ^  ®^ 

part  of  which,  consisting  of  a  sum  of  1409/.,  was,  in  byapt/tm^ 

April  1843,  remitted  from  India  to  Messrs.  Cox  &  Green-  ^h^hX^Z 

wood,  the  intestate's  army  agents.  cured  the  first 

Btop-order 
thereon. 

In  the  same  month  of  April  1843,   Walter  Richard     ^j  who  was 
Swayne  wrote  letters  to   Messrs.  Cox  &   Greenwood,  residuary  fund 
which  gave  them  a  lien  on  his  share  of  the  fund,  for  *f  u^^i'Ju^^ 
monies  then  paid  on  his  account.  army  agents, 

charged  it, 
first,  to  the 
In  November  1843,   Walter  R.  Swayne  assigned  to  agents,  and 

Mayhew  his  share  in  the  intestate's  estate  for  securing  j^f^  without 

to  Mayhew  the  repayment  of  certain  monies.     Mayhew  notice.    The 

airents  volun^ 

had  not  at  the  time,  so  far  as  appeared,  any  notice  of  tarily  paid  the 

Cox  &  Greenwood'^  claim.  whole  fund 

into  Ck>urt  in 
an  administra- 

A  suit  having  been  instituted  for  the  administration  obtained  the 

of  the  intestate^s  estate,  the  Plaintiff  obtained  an  order  first  stop- 

•  •        ijr  n      Q    r-i  j/i-  X        ^»       order  thereon, 

giving  Messrs.  Cox  &  Greenwood  (who  were  not  parties  Held  that  Af. 

to  the  suit)  liberty  to  pay  the  sum  of  14092.  into  Court,  ^^  priority 

,,  •  over  the 

after  deducting  their  costs.     Accordingly,  on  the  27th  agents. 

of  February  1844,  they  paid  the  amount  into  Court, 

after  deducting  62.  \%s.  6d  the  amount  of  their  costs, 

and 
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and  the  some  was  invested.  Nothing  seemed  to  have 
been  said  on  the  occasion  as  to  the  liea  of  Messrs.  Cox 
&  Greenwood.  On  the  30th  of  October  1844,  Mm/hev 
had  notice  given  him  of  the  claim  of  Messrs.  Cox  & 
Greemcood. 

On  the  30th  of  Jamtary  1845,  Mayhew  obtained  a 
stop  order  on  the  fund. 

On  the  12th  of  February  following,  Cox  &  Co.  also 
obtuned  a  stop  order. 

Under  these  circumstances  the  question  arose  upon 
petition,  as  to  which  of  the  two  incumbrancers,  Messnt. 
Cox  &  Co.  and  Mayhew,  had  priority  on  Waiter  R. 
Stoayne'e  share  of  the  fund  paid  into  Court. 

Mr.  Greene  for  Mayhew. 

Though  Mayhew'a  security  is  subsequent  in  point  of 
date  to  that  of  Messrs.  Cox,  he  is  entitled  to  priority 
over  them.  The  latter  omitted  to  take  the  necessaiy 
steps  to  perfect  (so  far  as  they  were  able)  their  security, 
and,  by  their  neglect  and  laches,  Mayhew  has  obtuned 
a  better  equity  on  the  fund :  Dearie  v.  Hall  (a),  Loet- 
ridge  v.  Cooper  (i),  Timson  v.  RamtbMom.  (c)  On 
payment  of  the  fund  into  Court,  they  ought  to  have 
obtained  a  atop  order,  or  at  least  have  intimated  that 
they  had  a  lien  upon  the  fund.  They  claimed  onlj 
tlieir  costs,  and  therefore  it  was  reasonable  to  suppose 
that  they  had  no  other  demand  upon  the  fund.  '  In 
Greening  v.  Beckford  (d),  a  party  interested  in  a  fund 
in  Court,  assigned  it  first  to  B.  and  afterwards  to  C, 
md  it  was  held,  that  C,  who  had  obtained  a  stop  order 
on  the  fond,  was  entitled  to  priority. 

Mr. 
(a)  3  Sum.  1.  (c)  2  i:een,  35. 

(6)  lb.  30.  {■/)  5  Sim.  195. 
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Mr.  Tufner  and  Mr.  Giffard  for  Messrs.  Cox  &  Co.  1848. 
There  is  no  question  of  notice  to  trustees  in  this  case^ 
and  therefore  the  priority  of  date  must  prevaiL  The 
funds  being  in  the  hands  of  Messrs.  Cox  &  Co.  at  the 
time  thej  obtuned  their  lien^  notice  was  unnecessary 
to  any  one.  Their  priority  was  then  established,  and 
nothing  was  subsequently  done  to  deprive  them  of  it. 
When  May  hew  took  his  security  in  November  1843,  he 
knew  that  the  fund  was  in  Messrs.  Cox*9  hands,  for 
his  assignment  recites  that  fact.  It  was  therefore  his 
duty  to  have  applied  to  Messrs.  Cox,  and  he  would 
then  have  been  informed  of  their  security. 

Payment  into  Court  does  not  affect  the  right  of  lien : 
it  has  been  repeatedly  held  that  it  does  not  affect  the 
right  of  retainer,  (a)  Nor  are  the  prior  rights  of  parties 
to  be  destroyed  by  a  stop  order,  especially,  as  in  this 
case,  where  it  was  obtained  by  Mayhew,  the  solicitor 
in  the  cause,  in  the  absence  of  the  other  parties  to  the 
smt,  atod  of  Cox  &  Co.,  imder  the  General  Order  of 
April  1841  (b)y  and  after  he  had  notice  of  the  claims  of 
Cox  &  Co.,  and  of  their  intention  to  apply  for  a  stop 
order.  To  hold  otherwise  would  give  the  opportunity 
of  very  unfair  dealing  as  to  stop  orders. 

Mr.  Glasse,  for  Walter  Richard  Stoayne. 

Mr.  Crreene,  in  reply. 

The  Masteb  of  the  Rolls. 

Two    bond  fde  creditors   claim  a  fund  in  court, 
which  is  insu£Scient  to  pay  both;  and  the  question  b, 

which 

(a)  See  C^tfram  v.  Dewet^  5  Simons,  22B,,B,nd  Hall  Y.Mac* 
5  Run.  29.    Langlon  v.  Higgi,     donald,  H  Simons,  1. 

(b)  OrdinesCan.  161. 

Vol.  XL  H  h 
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1848.  which  of  them  has  priority.  The  fund  is  part  of  an 
estate  administered  in  this  Courts  and  was.  remitted 
from  Imiia  to  Messrs.  Cox  &  Greenwood,  fFalier 
SwAYNE.  Richard  Swayne^  the  owner  of  the  fund,  wrote  letters 
to  Messrs.  Cox  &  Greentoood^  giving  them  a  right  of 
lien  on  the  fund.  One  of  these  letters  was  written  be- 
fore,  and  the  other  after  the  fund  had  been  received 
by  them.  The  fund  being  in  the  hands  of  Cox  & 
Greenwood,  they  could  not  have  been  compelled  to 
part  with  it^  until  they  had  been  reimbursed  the  ad- 
vances which  they  had  made  on  the  fsdth  of  the  let- 
ters. The  owner  afterwards  made  an  assignment  of  die 
fund  to  Mayhewy  and  it  is  said  and  not  contradicted, 
that,  in  the  deed  of  assignment,  the  fund  is  described  as 
being  in  the  hands  of  Cox  &  Greentoood;  but  nothing  is' 
said  of  their  having  any  chim  upon  it.  Mayhew,  it  is 
true,  might  have  given  notice  to  Cox  &  Greenwood  of 
the  assignment  made  to  him ;  he  did  not  do  sa  Nothing 
passed  to  deprive  Cox  &  Greenwood  of  their  lien  which 
they  then  had.  The  Plaintiffs  afterwards  moved,  that 
this  money  might  be  paid  into  Court  This  motion 
must  have  been  made  with  the  consent  of  Cox  &  Green" 
wood,  for,  not  being  parties  to  the  cause,  no  adverse- 
order  could  have  been  made  against  them.  It  was- 
ordered,  that  they  should  be  at  liberty  to  pay  the  money 
into  Court ;  but  they  did  not  take  advantage  of  the 
liberty  thus  given  till  two  or  three  months  afterwards. 
When  the  motion  was  made  to  pay  the  money  into 
Court,  they  had  regard  to  their  claim  for  their  costs 
of  the  motion,  and  asked  to  deduct  it,  and  they  deducted 
it  accordingly. 

They  ought  then  to  have  stated  their  claims  on  the 
fund,  and  to  have  obtdned  the  security  of  a  stop  order. 
They  might  have  said,  *'  we  have  a  lien  on  the  fund, 
and  are  entitled  either  to  deduct  it  now^  or  to  have 

notice 


Abstract  of  Order. 

Note.  —  It  appearing  that  the  advances  made  by  the  Petitioner 
to  W,R.  Swayne  before  notice  given  to  liim  by  Cox  &  Co.  up  to 
the  30th  of  October  1844^  and  the  costs  &c.  have  priority  to  tlie 
claim  of  Cox  &  Co,  refer  it  to  the  Master  to  ascertain  what  is  due  to 
Petitioner. 

Hh  2 
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notice  before  the  money  is  paid  out.**   They  did  nothing        1848. 
of  the  kind.     The  money  was  paid  in  to  the  general     ^^^^^ 
credit  of  the  cause,  to  be  applied  for  the  benefit  of  the  v. 

parties  to  the  suit  or  their  assignees ;  it  might,  there- 
fore, have  been  disposed  of  as  the  Court,  at  the  sugges- 
tion of  the  parties,  might  direct,  without  any  notice  to 
(7ar  &  Greemcood.  I  must  say,  that  if  they  intended 
to  retain  their  lien,  they  ought  to  have  taken  proper 
steps  for  that  purpose.  In  October  1844,  Cox  &  Green." 
wood  wrote  a  letter  to  Mayhew,  stating  their  durns 
on  the  fund ;  and  some  time  after,  namely,  in  January 
1845,  Maykewy  finding  that  there  waa  another  daim 
upon  the  fund,  obtained  a  stop  order.  Cox  &  Green- 
wood  obtained  a  stop  order  in  February  1845. 

The  effect  of  their  parting  with  the  money,  without 
attaching  to  it  any  mark  shewing  that  they  had  any 
claim,  seems  to  shew,  that  they  lost  their  right  of 
retaining  the  monies  which  they  had  advanced  on  the 
fmth  of  the  letters ;  and  I  think,  that  the  first  stop 
order  on  the  fund  does  give  priority.  There  is  some 
question  as  to  how  far  it  extends,  because  in  October 
Mayhew  had  notice  of  Cox  &  Greenwood  ^&  claim,  and  he 
seems  to  have  made  subsequent  advances.  If  neces- 
sary, I  will  look  into  the  affidavits  as  to  tliis  point ;  but, 
as  far  as  the  question  relates  to  the  monies  due  to 
Mayhew  at  the  time  of  his  receiving  notice,  I  think  he 
is  entitled  to  priority  over  Messrs.  Cox  &  Co. 


46a 
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Nov  10. 


After  action 
brought,  an 
order  was 
made  here  for 
taxation. 
The  solicitor 
was  found 
ovetpaid,  but 
the  action  at 
law  was  in 
such  a  state, 
bv  the  mis- 
pleading of 
the  client,  that 
if  it  had  pro- 
ceeded, a  ba- 
lance would 
have  been 
found  due  to 
the  solicitor. 
On  an  appli- 
cation for  an 
order  against 
the  solicitor 
to  refund  and 
pay  the  costs 
of  the  tax- 
ation, the 
Court  made 
such  order, 
but  gave  no 
costs  of  the 
action,  or  of 
the  applica- 
tion. 


Tn  re  SMITH. 

A  CC0RDIN6  to  the  statement  made  at  the  bar, 
^^  Mr.  Smith  appeared  as  solicitor  for  three  persons, 
who  were  Defendants  in  a  Chancery  suit  and  in  an  in- 
dictment. He  delivered  his  bill  of  costs,  and,  after  the 
expiration  of  a  month,  he  brought  an  action,  for  the 
whole  amount  of  his  bill,  agunst  Joseph  Bull,  one  only 
of  the  clients. 

The  Defendant  did  not  plead  in  abatement  the  non- 
joinder of  the  other  two  persons. 

Afterwards,  an  order  was  obtained,  in  this  Court,  for 
the  taxation  of  the  bill,  and  the  action  was  in  the 
meanwhile  stayed.  The  bill  of  costs,  amounting  to 
IA5L  I7s.  7(f.,  was  taxed  at  39/.  I2s.  5d.y  and  502:  lOf. 
having  been  paid  on  account,  a  balance  of  10/.  17^.  7dL 
was  found  due  from  the  solicitor  to  his  client.  The 
costs  of  taxation  were  32/.  lis.  2d.,  which,  added  to  the 
amount  overpaid,  amounted  to  43/.  14«.  M. 

Mr.  Turner  now  asked  for  an  order  for  repayment  of 
the  balance  together  with  the  costs  of  taxation,  and  of 
the  action  at  law.  As  to  the  latter  he  argued,  that  the 
rule  was,  that,  when  taxation  is  directed  after  action 
brought,  and  nothmg  was  found  due,  the  solicitor  paid 
the  costs  of  the  action. 


Mr.  Sidney  Smith,  contrh,  waived  an  objection  to  the 
notice  of  motion,  and  stated  that  the  bill  had  been 
reduced  to  so  small  an  amount,  by  the  Taxing  Master 

in 
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in  equity  making  an  apportionment  of  the  costs  between        1848. 
the  three  parties,  which  the  common  law  Taxing  Master     ^y^^-^ 
would  not  have  done.  Smith. 

He  argued,  that,  as  the  client  had  not  pleaded  in 
abatement,  that  he  was  liable  jointly  with  others,  and, 
as  it  appeared  bj  the  evidence,  that,  if  the  action  had 
gone  on,  the  solicitor  would  have  recovered  the  whole 
amount  of  the  bill,  together  with  the  costs  of  the  action, 
therefore,  the  costs  at  law  should  follow  the  rule  of 
law  and  be  pud  hj  the  client. 

Mr.  Turnery  in  reply.  K  the  solicitor  had  been  per- 
mitted to  go  on  at  law,  he  would  have  recovered  what 
was  not  due  to  him.  There  is  a  general  rule  on  the 
subject:  to  depart  from  it  would  be  to  bring  into  this 
Court  the  consideration  of  the  minutitB  of  common  law 
pleading. 

The  Masteb  of  the  Rolls. 

The  case  stands  thus :  —  The  solicitor  brought  an 
action  against  this  party  for  a  sum  of  money  not  due 
from  him  alone.  The  Defendant  might  have  put  in  a 
plea  to  shew  it,  and  if  he  had  put  in  a  proper  plea, 
the  action  could  not  have  succeeded.  In  that  state  of 
things,  the  matter  is  brought  into  this  Court,  the  juris- 
diction is  shifted,  and  the  client  gets  relief  here,  which 
he  would  have  got  at  law,  if  he  had  pleaded  properly. 
The  solicitor  was  in  pursuit  of  an  unjust  claim :  he  was 
suing  one  alone  for  what  he  was  liable  to  with  others, 
and  the  Defendant  followed  the  mistake  in  his  pleading. 
The  solicitor  must  repay  the  balance  and  the  costs  of 
taxation  within  ten  days ;  but  no  costs  of  the  action  at 
law  or  of  this  application.  \a) 

(a)  Reg.  Lib.  1848  B.  fol.  41. 

Hh  3 
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1848. 


Nov,  4.  6. 


A  power  of 
sale  and  ex- 
change was 
given  to 
trustees,  with 
the  consent  of 
the  tenant  for 
life.  Judgments 
were  entered 
up  against  the 
tenant  for  life. 
Whether  the 
trustees  could 
sell  without 
the  concur- 
rence of  the 
judgment- 
creditorsy 
qu€Bre, 

The  Court 
will  not  deter- 
mine, on  de- 
murrer, a 
point  which 
cannot  con- 
veniently be 
decided  by 
that  form  of 
proceeding. 


Lord  LEIGH  t).  Lord  ASHBURTON. 

riiHIS  was  a  demurrer  to  a  bill  for  spedfic  perform- 
-*-  ance.  The  bill  stated,  that,  in  1828,  large  estates 
had  been  settled  on  the  Duke  of  Buckingham  for  life, 
with  remainders  over,  and  power  was  given  to  the  tenant 
for  life  when  in  possession  to  grant  leases  for  twenty-one 
years.  The  settlement  also  contained  a  power  to  the 
trustees  and  the  survivors,  with  the  consent  of  the  tenant 
for  life,  to  sell  or  exchange  the  property,  for  such  price 
or  equivalent  as  to  the  trustees  should  be  deemed  reason- 
able, and  for  that  purpose,  and  with  such  consent,  to 
revoke  the  old  and  declare  new  uses.  Full  powers 
were  vested  in  the  trustees  to  give  receipts  for  the  pur- 
chase money. 

The  bill  stated,  that  on  the  27th  of  May  1847,  the 
life  estate  of  the  Duke  of  Buckingham  had  been  con- 
veyed in  trust  for  the  Marquis  of  Chandos. 

That,  both  prior  and  subsequent  to  the  said  27th  of 
May  1847,  judgments  were  and  had  been  entered  up  in 
Her  Majesty's  Superior  Courts  at  Westminster^  to  a  very 
large  amount,  against  the  Duke  of  Buckingham,  and 
judgments  had,  in  like  manner  since  the  said  27th  of 
May  1847,  been  entered  up,  in  the  said  Courts,  against 
the  Marquis  of  Chandos,  and  that  all  such  judgments 
had  been  duly  registered. 

That  the  Plaintiff,  as  surviving  trustee  of  the  settle- 
ment  of  1828,  with  the  consent  of  the  Duke  and  Mar- 
quis, had  entered  into  a  written  contract  with  Lord 

Ashburtm, 
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Lord  Lbigh 


A»hburtbnj  to  sell  part  of  the  estates  for  29,993/.;  but  1848. 
tliat  the  Defendant  alleged,  that,  by  reason  o£  the  judg- 
ments, he  could  not  safely  complete  the  said  contracts,  9. 
until  it  had  been  ascertained,  by  a  decision  of  this  Court,  ^^^  ^*"' 

111  nil  1         «.  ,  BUBTOW. 

whether  the  power  of  sale  was  destroyed,  affected,  or 
incapable  of  being  exercised  by  the  Plaintiff,  under  the 
drcumstanoes  above  mentioned.  The  Plaintiff  insisted, 
that  he  was  able  to  make  a  good  title  to  the  said  pre- 
mises agreed  to  be  sold,  and  that  the  agreement  ought 
to  be  specifically  performed. 

The  bill  was  filed  against  Lord  Ashburton  alone,  and 
prayed,  that  it  might  be  declared,  that  the  power  of  sale 
and  exchange  contained  in  the  settlement  of  the  3rd  of 
May  1828  was  not  affected  by  the  said  registered  judg- 
ments, but  remained  in  full  force  and  effect,  and  for  a 
qieoific  performance. 

To  this  lull  the  Defendant  filed  a  demurrer  for  want 
<^  equity. 

Mr.  Roupell  and  Mr.  Lloyd  in  support  of  the  de- 
murrer. 

There  is  no  distinction  between  a  power  to  consent 
and  any  other  power.  It  is  given,  to  some  extent,  for 
the  protection  of  the  life  estate,  and  is  appendant 
thereto.  By  the  effect  of  the  1  &  2  Vict  c.  110.  s.  13., 
the  judgments  operate  as  a  charge  on  the  land,  and  the 
creditor  becomeis  an  equitable  mortgagee.  The  tenant 
for  life,  by  parting  with  his  life  estate,  has  occasioned 
an  equitable  suspension  of  his  power  of  consenting,  for 
a  man  cannot  derogate  from  his  own  grant,  and  having 
parted  with  his  estate,  he  cannot  afterwards  deal  with 
it  in  the  absence  or  to  the  prejudice  of  his  grantee. 

Hk  4  The 
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Lord  Lbigh 

V. 

Lord  Ash* 

BURTON. 
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The  Plaintiff  cannot  make  a  good  title  without  the 
concurrence  of  all  the  judgment  creditors,  and  they  are 
not  parties  to  the  suit. 

Mr.  Turner  and  Mr.  Elrmley^  in  support  of  the  bilL 
The  right  to  consent  is  not  a  power,  but  a  check  on  a 
power.  This  right  and  the  life  estate  are  distinct,  and 
the  one  is  not  inseparably  annexed  to  the  other ;  the 
charge  is  on  the  estate,  and  not  on  the  right  of  consent. 
This  right  of  consent  is  given,  not  for  the  benefit  of 
the  tenant  for  life  alone,  but  for  the  protection  of  all 
persons  interested  in  the  property ;  and  they  are  not 
to  be  deprived  of  this  protection,  merely  because  a 
judgment  in  invitum  is  entered  up  against  the  tenant 
for  life.  It  is  in  the  nature  of  a  personal  confidence 
given  to  the  tenant  for  life,  to  enable  him  to  control  the 
power  of  the  trustees;  it  is  a  discretion  with  which 
this  Court  will  not  interfere,  in  the  absence  of  mala 
Jides,  and  is  like  discretionary  powers  and  powers  of 
management,  which  arc  not  destroyed  or  suspended  by 
an  alienation  of  the  life  estate. 


If  the  contract  be  completed,  the  purchaser  will  get 
the  legal  estate,  and  a  bill  would  not  lie,  either  to  set 
aside  or  prevent  a  bona  fide  sale.  The  judgment  cre- 
ditor will,  in  equity,  retain  all  his  remedies  agunst 
the  purchase  money  and  any  newly  acquired  estate.  ^ 

The  tenant  for  life  will  not  be  acting  in  derogation 
of  his  grant,  for  he  has  made  none,  and  the  proceeding 
is  in  invitum. 


By  the  terms  of  the  statute,  a  judgment  operates  as 
a  charge  on  the  lands  of  the  debtor,  or  over  which  be 
has  a  disposing  power,  which  he  might,  without  the 
assent  of  any  other  person,  exercise  for  his  own  benefit; 
and  it  simply  declares,  that  the  judgment  creditor  is  to 

have 
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have  the  same  **  remedies  ^  in  eqait3r  against  the  here- 
ditaments as  if  the  debtor  had  agreed  to  charge  the 
same.  It  does  not  enact  that  he  shall  be  deemed  to 
have  charged,  but  it  gives  new  "  remedies  ^  in  equity. 
The  judgment,  therefore,  is  not  the  grant  of  the  debtor, 
but  still  remains  the  act  of  the  law. 


Lord  Ash* 

BURTOW. 


With  the  consent  of  the  Duke  and  Marquis,  the 
Plaintiff  can  therefore  make  a  good  tide  to  the  property. 

Mr.  RaupeU  in  reply. 


The  following  authorities  were  cited  during  the 
argument. 

Goodright  v.  Cator{a),  Gilbert  on  Uses(b),  1  Sug- 
den  on  Powers,  62  (c) ;  Walmesley  v.  Butterworth  (rf), 
Noel  V.  Lord  Henley  (e),  Doe  dem,  Wigan  v.  Jones  (y), 
Tunstall  V.  Trappes{h)y  Doe  denu  Mitchinson  v.  Car^ 
ter(t),  Skeeles  y.Shearley  (A),  Eaton  y.Sanzter  (/),  Ben  v. 
Bulheley (Tn)f  Lang y.  Bankin  (n),  Tyrrell  y.Marsh(o\ 
Bumbold  v.  Bumbold  (/?),  Neate  v.  The  Duke  of  Marl- 
borough (y),  Whitworth  v.  Gaugain  (r).  Bay  v.  Ihmg  (s\ 
Whitmarsh  v.  Bobertson  (t).  Smith  v.  Death  («), 
Badham  t.  Mee  (x).  Hole  v.  Escott  (y). 

Tlie 


(a)  2X>irg.4«0* 

(6)  Fo.  142.  p.314,31i>. 

(c)  6th  edit. 

{d)  Coote  on  Mortgage,  2nd 
edit.  p.  690.    App.  p.  698. 

(e)  MCleL^  Yotmge,2Wt, 

ig)  10  J^om.  4*0.459. 

(A)  3;Siiii.286. 

(t)  8  Term  Rep.  57. 

(k)  6  Shn.  153.,  and  3  Myl. 
4'CV.112. 

(0  6  Sim.  517. 

(w)  DougUu^  279. 


(n)    1  Sugd.  Pnw.  50. ;  8.C. 
App,  vol.  ii.  p.  539.  6th  edit. 

(o)  3  Bing.  31. 

(p)  3  F«.65. 

(y)  3  ik>/.  4-  Cr.  407. 

(r)   1  PAi/  728. 

(«)  5  ^am.  4-  Aid.  561. 

(0  4  ^eai;.  26. ;  1  You.  ^  Coll 
C.  C.  715. ;  and  I  CoU.  570. 

(u)  5  Madd,  371. 

(x)  1  Rtut.  4*  ilf.  631. 

(i^)  2  ir<reN,  444.  and  4  MyL 
♦  CV.  187. 
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Lord  LuoB 

9. 

Lord  Ash* 

BVETON. 


CASES  IN  CUANCBBY. 

The  Master  cf-fhe  Bolls. 

This,  no  doubt,  is  a  question  of  very  great  importance 
and  difficulty ;  but  I  scarcely  know  how  it  can  be  satss- 
factorily  determined  by  the  present  form  of  proceeding. 

The  case  comes  on  upon  demurrer  to  a  bill  for  spedfic 
performance,  and,  therefore,,  in  a  form  which  does  not 
enable  the  Court  to  put  the  matter  in  a  tndn  of  further 
investigation,  or  to  have  the  assistance  of  a  court  of 
law.  (a)  I  think  nothing  can  come  of  it,  and  that  no 
decision,  on  this  occasion,  can  be  satisfactory,  or  pre- 
vent the  parties  going  before  other  tribunals  on  the 
same  point. 

It  is  also  to  be  observed,  that  the  judgment  creditors 
are  no  parties  to  this  record. 

Mr.  Turner  pressed  for  a  dedsion,  saying  that  the 
charge  being  equitable,  the  point  could  not  be  decided 
at  law. 

The  Master  of  the  Kolls.  I  will  consider  the 
question. 


The  Master  of  the  Bolls,  on  a  subsequent  day, 
intimated,  that  he  did  not  think  that  the  point  could  be 
properly  decided  on  demurrer,  {b) 


Note.  —  The  parties  afterwards  compromised  the  case. 

(a)  Kay  v.  Marthall,   1  Afyi,      560.,  and  Bentley  v.  BaUs,  4  T. 
^  Cr.  373.  *  CW.  Ex.  p.  189. 

(b)  Nomum.  v.  Stihy^  9  Beav. 
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THOMPSON  V.  CLIVE.  Dec  20. 

rilBLE  testator,  TTiomas  Harbome,  had  six  children.  Executor 

-*"    By  his  will,  he  bequeathed  the  residue  of  his  dfvis"on  ami 

estate,  as  to  five^ixths  for  five  of  such  children,  and  as  appropriation 

to  the  remaining  one-sixth  to  hb  execators  and  trustees.  The  husband 

in  trust,  as  to  lOOOt,  for  the  separate  use  of  his  daughter  ®^  ?"«  ^^  ^^^ 

^  .  .     .  .        residuary  le- 

LeiUia  Thompson  (the  wife  of  the  Plaintiff),  for  life,  ^tees,  in 
with  remainder  to  her  children ;  and  as  to  the  remainder  rhXa  £en 

of  such  sixth,  for  her  absolutely  without  restriction.         done,  filed  a 

bill  for  an  ac- 
count.    At 
The  testator  died  in  June  1844,  and  the  executors  'jje  Ijearing, 

realised  the  estate  and  ascertained  the  residue;  which,  with  notice  of 

on  the  23rd  of  September  1845,  they  divided  into  six  ^J"*'  ^^ 

^  ^  -^        ^    ^  ,  taken  place, 

shares,  and  appropriated.     The  appropriation  did  not  persevered  in 

appear  to  have  been  communicated  to  Mr.  Thompson,  accounts  ^ 

Disputes  arose  between  Mr.  and  Mrs.  Thompson^  and,  taken,  and  no 

in  December  1845,  Jajnes  B.  Thompson^  as  sole  Plain-  variation  re- 

tifl^  filed  this  bill  agwist  the  executors,  his  wife  and  ^^^tc^  there- 

the  other  residuary  legatees,  for  an  administration  of  that  the  Plain- 

the  estate.     The  answers  did  not  state  the  appropria-  tiff  was  en- 

^\    ^  titled  to  costs 

tion;^  and,  by  inadvertence,  the  executors  admitted  a  out  of  the 
bahnoe  of  about  16,399/.  to  be  in  then-  hands.  S^K 

but  that  the 
Plaintiff's 

A  motion  being  made  to  pay  the  balance  of  the  trust  ^y^^g^  ^^^^ 
monies  into  Court,  the  executors  obtained  leave  to  file  '""»'  bear  the 
a  supplemental  answer,  in  which  they  stated  the  appro-  costs. 
priation  which  had  been  made,  and  ultimately,  the  share 
of  the  Plaintiff  and  wife  alone,  which  now  amounted 
to  2978/.  consols,  was  paid  into  Court 

The  cause  came  on  for  hearing  in  1847,  when  the 
Plaintiff  insisted  on  having  the  accounts  taken,  not- 
withstanding 
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1848.       withstanding  it  was  stated  by  the  other  partiesi  that 

]t^*^^^^^^     if  he   proceeded  further,   it  must  be  at  the  peril  of 
Thompson  *  ,  , 

o.  costs.    A  decree  was  made  for  taking  the  usual  ordinary 

*•  accounts,  and  for  making  the  proper  enquiries.  The 
account  was  taken  by  the  Master,  and  turned  out  as 
represented  by  the  executors,  with  the  exception  only 
that  it  appeared,  that  seven  legacies  of  2SL  each  re- 
mained unpaid  at  the  institution  of  the  suit  Six  of 
these  l^atees  released  their  legacies  after  the  decree, 
and  the  seventh  was  paid  in  full  by  the  executors  out 
of  their  own  pocket  The  Master  found  a  sum  of 
4421  due  to  the  executors. 

The  cause  came  on  for  further  directions. 

Mr.  Turner  and  Mr.  Lavat  for  the  Plaintiff.  This 
being  a  suit  for  the  administration,  the  costs  of  all 
parties  ought  to  be  paid  out  of  the  estate,  for  all  parties 
have  participated  in  the  benefit  of  it.  It  has  been 
found,  that  seven  legacies  of  28/.  each  were  unp^  at 
the  institution  of  this  suit ;  and  it  was  proper,  that  the 
accounts  should  be  taken  and  these  legacies  provided 
for,  otherwise  the  residuary  legatees  might  liercafter 
have  been  called  on  to  refund,  for  no  valid  appropriation 
had  been  made:  Willmotty.  Jenkins {dy  The  other 
residuary  legatees  did  not  disclaim,  but  attended  taking 
the  accounts ;  and  if  any  balance  had  been  found  due 
from  the  executors,  they  would  have  claimed  their  share 
of  it.  They  must,  therefore,  bear  their  share  of  the 
burthen. 

Mr.  Daniel,  for  the  Plaintiff's  wife,  also  asked  for 
the  costs  out  of  the  estate. 

Mr.  Campbell  for  the  executors  and  trustees,  and 

Mr. 

(a)  1  Beav,  401. 
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Mr.  JBlliait,  Mr.  Moore,  Mr.  Jtoupell,  Mr.  Webster,        1848. 
Mr.  Batch,  Mr.  S.  James,  Mr.  Reginald  Walpole,  and     )^^^^'^^ 
Mr.  JoIHffe  for  the  other  Defendants.     The  Plaintiff  or  «. 

his  wife's  share  ought  to  bear  the  costs  of  the  suit,  Clitb. 
which  has  been  wholly  unprofitable.  It  ori^nated  in 
a  quarrel  between  the  Plaintiff  and  his  wife,  and  was 
prosecuted  after  there  had  been  a  fair  and  proper  divi- 
non  and  appropriation.  The  Plaintiff  took  the  decree 
for  an  account  at  his  perils  and,  in  the  result,  a  balance 
has  been  found  due  to  the  executors.  As  to  the  small 
legacies  unpaid,  they  are  too  trifling  to  justify  these  ex- 
pensive proceedings,  and  are  not  alleged  as  the  ground 
of  suit. 

In  Jenour  v.  Jenour  (a)  it  was  held,  that  *^  where  a 
question  arises  upon  the  interest  in  a  trust  fund  sepa- 
rated from  the  general  residue,  the  costs  must  come  out 
of  the  particular  fund ;"  and,  in  Mackenzie  y.  Taylor  (b), 
**  a  residuary  estate  was  divisible  amongst  several  per- 
sons. An  account  was  made  up,  and  the  adults  re- 
ceived their  shares.  The  infants  filed  a  bill  for  an 
account  agunst  the  executors  and  the  other  residuary 
lq;atee8.  The  latter  being  satisfied,  deprecated  the 
proceedings.  The  accounts  turned  out  to  be  substan- 
tially correct;  and  it  was  held,  that  the  costs  were 
payable  out  of  the  Plaintiff's  share  alone." 

So^  in  Ottley  v.  Gilby  (c),  *^  an  estate  was  represented 
to  a  l^atee,  by  the  personal  representatives,  as  barely 
sufEdent  to  pay  the  debts,  but  the  accounts  were  not 
shewn.  A  bill  was  filed,  and  afterwards  an  offer  was 
made  to  produce  the  accounts,  which  was  declined. 
Ultimately,  a  small  surplus  was  ascertuned  to  exist, 

and 

(a)  10  Fetey,  562.  (c)  8  Beav.  602. 

(b)  7  Beav.  467. 
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CUVE.' 


and  to  be  due  from  the  representatives,  but  which  was 
totally  insufficient  to  pay  the  legacies,  which  were  of  a 
very  considerable  amount.  The  Court  disapproved  of 
the  litigation,  and  gave  the  Plaintiff  no  costs ;  but  di* 
rected  the  representatives  to  retain  their  balance  in 
discharge  of  their  costs." 

Mr.  Thtmer,  in  reply. 

The  Master  of  the  Bolls. 

The  testator  died  on  the  4th  of  June  1844,  having 
made  a  will  to  the  effect  stated.  The  trustees  and  exe- 
cutors, in  execution  of  the  trusts  of  the  will,  realised  the 
estate  and  ascertained  the  residue,  in  a  manner,  and 
under  circumstances  which  are  not  now  c6mplained  of. 

In  the  month  of  September  1845  they  had  converted 
the  estate  into  money ;  and,  with  the  exception  of  the 
legacies  of  28/.,  had  paid  every  thing;  and,  in  that 
month,  they  made  an  appropriation  and  division  of  the 
residue. 

Unfortunately,  at  that  time,  there  were  disputes  be* 
tween  the  PI  witiff  and  his  wife,  as  to  her  share  of  the 
residue,  1000/.  of  which  was  to  be  settled  to  her  se* 
parate  use,  and  the  remainder  was  liable  to  the  marital 
right  of  the  husband,  subject,  however,  to  his  vrife's 
equity  to  a  settlement  under  the  direction  of  the  Court 
Unfortunately,  again,  the  appropriation  was  not  com- 
municated to  the  husband  at  least,  and  it  does  not  ap- 
pear whether  it  was  stated  to  the  wife  or  not.  The 
Plaintiff,  therefore,  was  without  any  information  as  to 
the  appropriation;  and,  unfortunately,  agiun,  he  did 
not  think  fit  to  make  any  enquiry  of  the  trustees  and 
executors ;  and,  for  want  of  any  enquiry  of  his  own,  he 
remained  ignorant  of  what  had  been  done. 

He 
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He  filed  this  bill  in  December  1846.  No  doubt  he  was  1848. 
entitled  to  file  it ;  and,  beyond  all  doubt,  he  had  a  right 
to  know  how  the  matter  stood.  I  do  not  find  that  by 
the  bill  he  charged  any  breach  of  trust ;  he  could  not 
hare  done  so  with  respect  to  the  aj^ropriation,  because 
he  did  not  then  know  of  it.  The  answer  of  the  exe- 
cutors was  put  in,  and,  wilJi  a  small  exception  not  worth 
notice,  it  stated  the  correct  balance;  but,  strangely 
enough,  it  did  not  state  the  appropriation  or  division. 
It  appeared  (by  mistake  as  it  is  said)  in  their  answer^ 
that  they  had  about  1 6,000^.  in  their  hands ;  and  the 
other  Defendants  who  have  received  their  shares,  did 
not  say  one  word  as  to  such  receipt,  although  it  had 
taken  place. two  months  previously ;  they  seem  to  have 
churned  such  right  as  they  might  have. 

A  motion  being  made  to  pay  this  large  balance  into 
Court,  the  executors  obtained  leave  to  file  a  supple- 
mental answer,  which  stated  the  appropriation  and  pay- 
ment they  had  made.  The  Plaintiff  now  became  dis- 
tinctly informed  of  the  proceedings  of  the  trustees  and 
executors  in  this  respect ;  but  no  amendment  of  the  bill 
was  made,  introducing  any  specifio  charges  of  the  matters 
now  alleged  as  breaches  of  trust. 

The  Plaintiff  proceeded  to  a  hearing;  and  all  parties 
having  now  dear  notice  of  what  had  been  done,  the 
Plaintiff  was  told,  he  might  go  on  with  the  suit  at  his 
peril;  he  persisted,  and  the  ordinary  accounts  were 
Erected. 

It  appears  to  me  that,  up  to  this  time,  the  Phuntiff  is 
entitled  to  the  costs  of  this  suit  out  of  the  estate. 

The  accounts  have  been  taken;  and  in  the  result, 
the  Plaintiff  has  not  made  out  a  title  to  a  farthing  be^ 

yond 
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1848.       yond  that  which  he  would  have  received  by  the  appro- 
^^^"^"^^    priation ;  and  which,  at  the  hearing,  had  been  paid  into 
9.  Court     He  has  gone  on   making   experiments,  and 

Cute.  creating  a  connderable  expense,  not  only  agunst  the 
will,  but  notwithstanding  the  remonstrances  of  the 
other  parties.  Is  he  to  have  the  costs  of  these  subse* 
quent  proceedings,  from  which  no  benefit  has  been  de- 
rived i  I  cannot  see  why  he  is  to  have  the  costs  sub- 
sequent to  the  hearing.  As  to  the  28/.  legacy,  the 
matter  is  too  trifling  to  make  any  difference. 

It  is  said,  that  the  Defendants  attended  the  taking 
the  accounts,  as  if  they  considered  that  the  apportion- 
ment had  not  been  correctly  made ;  but  if  the  Plaintiff 
thought  right  to  persevere  in  having  the  accounts  taken, 
I  do  not  see  why  the  Defendants  should  not  attend. 

On  the  best  consideration,  I  think,  that  the  Plaintiff 
is  not  entitled  to  the  costs  subsequent  to  the  hearing. 
The  Plaintiff  is  entitled  to  his  costs  out  of  the  estate 
to  the  hearing,  which  must  be  borne  by  the  residuary 
legatees  in  sixths ;  and,  as  to  all  the  subsequent  costs, 
ihey  must  come  out  of  the  sixth  of  the  Pluntiff  and 
wife,  which  is  in  Court 
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SMITH  V.  OLIVER.  ^^p^' 

Jan  20. 

nnHE  testator,    Thomas  Barbery  by  his  wUl,  dated  Bequest  of 
"^    the  loth  of  October  1839,  amongst  other  things,  tees,  to  apply 

bequeathed  as  follows :  —  "I  also  give  and  bequeath  to  800/.  in  build- 

^  °  ,  ing  SIX  alms- 

the  churchwardens  and  overseers  of  the  parish  of  Tot-  houses,  and  to 

tenham  and  their  successors  for  the  time  being,  the  sum  P*^  ^   rlu" 

^'  corae  of  the 

of  200021  like  stock  &c.,  upon  trust  to  pay  and  apply  residue  to 
the  sum  of  800/.  in  erecting  six  alms-houses  in  the  said  men^the^r^n" 
parish,  as  a  residence  for  six  poor  persons  inhabitants  residing.  Held, 
thereof  of  the  age  of  fifty  years  and  upwards.     And  ^^^3  ^qj^^ 
I  expressly  direct,  that  the  interest  and  dividends  of  the 
remaining  part  of  such  stock  shall  be  paid  and  applied, 
weekly  and  every  week,  after  the  first  dividend  shall 
become  due  and  such  houses  shall  have  become  fit  for 
habitation,  for  the  maintenance  of  such  six  poor  persons 
therein  residing." 

The  question  was  whether  this  was  a  valid  gift  of 
2000/.  stock  to  the  charity. 

Mr.  Turner  and  Mr.  Forster^  for  the  residuary  legatee. 
The  gift  of  the  800/.  is  void  under  the  Mortmain  Act; 
and  as  to  the  rest,  there  are  no  objects  to  take. 

Mr.  Koe,  contrct. 

Limbrey  v.  Gurr  (a).  Attorney*' General  v.  Whit- 
church  (b)y  and  9  Geo.  2.  c.  36.  were  cited. 

The  Master  of  the  Rolls  held  that  the  residuary 
legatee  was  entitled  to  the  2000/.  legacy  (c). 

(a)  eMadd.  151.  (b)  3  Ves.  141. 

(c)  Reg.  Lib.  1848.  B.  fo.  1200. 

Vol.  XI.  It 
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1849. 


March  12.  SMITH  V.  COPLESTON. 

The  testator     TTjf  1807,  the  testator  covenanted  with  trustees  to  pay 

coveiiaDtedto     I 

pay  a  sum  of  them  a  sum  of  5500/.,  which  was  to  be  held  on 

JJ^J^^  ^      trust  for  himself  (the  covenantor)  for  life,  ^th  re- 

the  trusts  of     mainder  to  his  wife  for  life,  with  remainder  to  their 

He  n^e^^  children  as  the  wife  should  appoint 
&ult:  Held, 

was  liable  to         ^^  ^^®  predeceased  the  husband,  having  appointed 

pay  4  and  not  the  fund  to  the  children,  to  be  paid  within  one  month 

5  per  cent,  in-  *  r 

terest.  after  the  decease  of  the  husband.     The  husband  died 

in  1837.     The  5500/.  remained  unpaid,  and  provision 

for  its  payment  was  now,  for  the  first  time,  made  in  the 

present  suit. 

Mr.  Lloyd  and  Mr.  Fleminffi  for  the  Plaintiff. 

Mr.  J.  V.  PrioTy  for  the  appointees,  asked  for  interest 
on  that  sum  at  5  and  not  4  per  cent.  He  sidd,  that 
although  4  per  cent,  was  the  rate  usually  allowed  on 
equitable  demands,  jet  here  the  demand  was  legal,  and 
if  an  action  had  been  brought  by  the  trustees,  ihey 
would  have  recovered  the  5500/1,  and  5  per  cent,  by 
way  of  damages.  That  equity,  in  this  case,  ought  to 
follow  the  law,  and  allow  5  per  cent,  on  the  5600/L  JBrann 
the  death  of  the  covenantor  or  one  month  after. 

The  Master  of  the  Bolls  asked  if  there  was  any 
authority  for  this  position,  and  none  having  been  pro- 
duced, he  sud,  that  he  could  not  depart  from  the  usual 
and  established  rule  of  the  Court  of  giving  only  4  per 
cent. 

Note.— See  46th  Order  o^  Augutt  1841.    Ord.  Can.  177. 


I 
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1847. 
Kov.  5.  15. 

DIBBS  V.  GOREN.  1849. 

Jan,  29. 

N  1815,  the  testator  made  his  will,  giving  his  pro-  Where  tni»- 
perty  to  trustees  on  certain  trusts  for  his  children  erroneous 

and  grand-children.    He  died  in  1816,  and  the  trustees,  ^"^  ^^}^^  .„ 
,  .  ,  effect  of  awill, 

acting  on  their  own  notion  of  the  effect  of  the  trusts,  pay  to  parties 
proceeded  in  their  performance.     In  1836,  a  bill  was  ^^^^^  ^^ 
filed  for  the  administration,  and  it  was  then  found,  that  not  entitled, 
the  trustees  had  acted  under  an  erroneous  view  of  the  administenijg 
effect  of  the  will;  and  it  was  so  declared  bj  the  de-  the  estate,  will 

cree  made  in  January  1841.  stitmioiTand 

repayment, 
,  and  will  give 

It  turned  out,  that  two  of  the  testator's  children,  a  Hen  on  the 

Henrietta  and  John,  had  each  received  from  the  trustees  ^j!'®''  mterests 

^  ^  of  such  parties 

a  sum  of  1 1 1/.,  part  of  the  trust  property,  to  which  they  under  the  will, 
were  not  entitled,  and  that  two  other  children,  Charles  «rr.tfi^^""' 

ttU  naSlKllCC, 

and  Robert,  had  also  received  78221,  to  which  they  were  for  valuable 

.         J      ..         ...        ....  J  consideration. 

not,  under  the  will,  entitled. 

These  diildren  were  entitled  to  other  interests  under 
the  will 


In  1828,  John  had  asogned  his  interest  under  the 
will  to  Macdougal  for  valuable  consideration. 

Mr.  Turner  and  Mr.  Chandless  now  asked,  that  the 
Bums  so  erroneously  paid  might  be  repaid  out  of  the 
other  funds  coming  to  the  testator's  children,  and  for 
a  lien.     They  cited  Priddy  v.  Rose  (a). 


Mr. 


(a)  3  Merivalej  86. 

li  2 
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1849.  Mr.  Shadwelly  Mr.  Kinder sley^  Mr.  Goren^  Mr.  Roupett, 

Mr.  Beuiry  Mr.   Wrighty  and  Mr.  Giffard,  for  other 
parties. 

Mr.  Sheffieldy  for  Macdougal^  the  assignee  of  John^ 
argued  that  this  equity  did  not  apply  to  the  assignee  of 
John*&  interest.  In  Priddy  y.  Rose  no  notice  was  given 
to  the  trustees  of  the  fiind,  and  Sir  W,  Grant  relied  on 
that  fact. 

The  Masteb  of  the  Bolls. 

The  trustees  seem  to  have  thought  it  better  to  con- 
strue this  will  themselves,  than  to  incur  the  expense  of 
coming  to  the  Court  for  its  assistance. 

Where  a  trustee  takes  on  himself  to  act  upon  his 
own  authority,  and  pays  to  the  parties  beneficially  in- 
terested sums  to  which  they  are  not  entitled,  it  be- 
comes necessary  for  this  Court,  to  enforce  the  execution 
of  the  trust,  by  recovering  back  the  sum  thus  received 
contrary  to  the  trusts.  The  difiiculty  has  arisen 
from  the  trustees  acting  without  the  assistance  of  the 
Court,  and  running  the  risk  of  error.  Unfortunately 
they  have  made  these  payments,  and,  by  their  act,  some 
of  the  parties  have  received  a  portion  of  the  estate,  to 
which  they  are  not  entitled.  I  cannot  allow  them  to 
retain  it. 

The  Plaintiff  is  entitled  to  have  these  sums  de- 
ducted from  the  shares  of  John  and  his  assignee,  and 
of  Henrietta  and  Charles^  with  a  declaration,  that,  untS 
those  sums  have  been  recouped,  they  form  a  lien  on 
the  other  monies  which  may  become  due  to  them 
under  the  wilL 
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ATCHESON  V.  ATCHESON.  ^p^T' 

rW^ITE  testatrix  in  this  cause,  by  a  codicil  to  her  wiU,  S^^^^  a*^/*' 

bequeathed  as  follows:  —  "To  Robert  Shank  At'  children.   A. 

ehesarij  his  wife  aud  children,  14,000i     This  legacy  is  being  together 

in  consequence  of  the  unremitting  care  and  attention,  entiued  to 

with  counsel,  of  the  said  Robert  Shank  Atcheson,  during  insisted,  that  * 

the  trials  and  troubles  of  my  blessed  child  after  mar-  l*e  wasenti- 
^        ^  "^  tied  to  one-half 

riage.  of  such  one- 

fourth  in  his 
own  right,  and 

The  testatrix  died  in  1845,  and,  in  July  in  the  same  that  his  wife 
year,  Mr.  Atcheson  assigned  the  interest  of  himself  and  to  a  settlement 

wife  to  Framptony  to  secure  a  sum  of  money.  i"  respect  of 

R  moiety  only. 
His  wife,  how- 
Mr,  and  Mrs.  Atcheson  had  three  children.  ever,  clwmed 

a  settlement 

in  respect  of 

It  having  been  held,  under  a  similar  gift  "  to  -4.  his  S^T  Ju  ^J 
wife  and  children,''  contained  in  the  will  of  the  same  the  fund  must 
testatrix,  that  the  husband  and  wife  took  one  share  ^U'lXfcl 
only  between  them  (a),  and  the  fund  representing  this  tion  to  pay  the 
legacy  being  in  Court,  this  bill  was  filed  by  Mr.  Atche-  ^h^  husband 

9on  and  Mr.  Framptouy  against  Mrs.  Atcheson  and  the  .^V""8  '^® 

,  1.1-1  T  11         1*1  1.  Jo»nt  lives, 

three  children.     It  prayed  that  the  rights  and  interests  with  liberty 

of  the  Plaintifis  and  Defendants  in  the  legacy  miffht  be  ^?''  ^®  ^^'. 

®  ^  •'        ^       ^      vivor  to  apply. 

ascertained,  and  that  a  sufficient  part  might  be  paid  Held,  also, 
to  Frampton,  in  discharge  of  his  incumbrance,  and  that  i^'ey  were"" 
the  share  of  Mr.  and  Mrs.  Atcheson  might  be  paid  to  not  brought 

.1  . .     «  under  the  con- 

them  respectively.  sideration  of 

the  Court,  pay- 
Mr.  Turnery  Mr.  Humphry y  and  Mr.  Fabery  for  the  husband  would 
Plaintiflfs.     The  legal  effect  of  this  bequest  is,  to  give  ^gnf^^?*^' 

one   case  of  no  pay- 
ment, the 
(a)  Gordon  v.  Whkldon,  ante,  p.  170  .^^e  would 

^  '  r  •  Q  ^  entitled  by 

-*  *  ^  survivorship. 
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Atcheson 


1849.       one  moiety  of  one  fourth  to  the  husband,  in  his  own 
right,  and  the  remaining  moiety  of  one  fourth,  in  right 
o.  of  his  wife.     The  former  moiety  ought,  therefore,  to  be 

Atcheson.  ^^  ^  -^^  Atcheson  and  his  incumbrancer,  and  out  of 
the  remaining  moiety  alone,  his  wife's  equity  to  a  set- 
tlement attaches. 

In  The  Attomey^General  y.  Bacchus  (a),  a  bequest 
was  made  by  a  testator  to  his  son-in-law  G.  B.  (a 
stranger  in  blood)  and  Ins  wife,  who  was  the  daughter 
of  the  testator ;  and  it  was  held,  that  the  l^acy  was 
liable  to  1  per  cent,  duty  on  one  half,  and  10  per  cent, 
as  to  the  other,  shewing  that  it  was  considered  that  the 
husband  and  wife  each  took  a  moiety. 

[The  Masteb  of  the  BoLLS. 

In  deciding  the  rights  of  parties,  I  should  feel  re- 
luctant to  apply  the  principles  of  a  decision  in  a  re- 
yenue  case  as  between  the  Crown  and  a  subject] 

In  Logan  y.  WienhoU  (J),  explained  by  Sir  E.  Sug* 
den  (c),  an  uncle  had,  in  effect,  agreed  to  giye  his  mece 
a  share  of  his  estate  equal  to  that  giyen  to  any  other 
relation.  The  uncle  had  transferred  57,00021  stock  to 
his  nephew  and  his  tmfe,  and  the  yice-Chancellor  had 
declared  that  this  transfer  was  to  be  considered  as  a 
transfer  into  the  sole  name  of  the  nephew  (d) ;  and  it 
being  argued  that  the  interest  of  the  nephew  waa  only 
for  life,  with  the  contingency  of  suryiyorship.  Lord 
Brougham  C.  and  Lord  Plunket  held  the  decree  of  the 
Yice-Chancellor  to  be  erroneous  (tf),  as  equity  would 

haye 

(a)  9Pfice,  30. ;    11  Price,  (c)  Sugden'i  H,  Ldt.  p.  107. 

547.  111. 

(i)  1  C/.  4-  i^K  61 1. ;  7  BUgh,  (rf)  P.  108. 

11.  (e)  P.  111.              i 
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have  reBtrained  the  nephew  to  an  interest  during  the 
joint  liyee  of  himself  and  wifei  with  the  chance  of  sur- 
viyorship. 

The  principle  of  tenancy  by  entireties  is  applicable 
only  to  real  estate.  Unless  the  husband  is  absolutely 
entitled  to  a  moiety,  the  husband  will  be  in  no  better 
position  than  if  the  whole  had  been  bequeathed  to  his 
wife.  If  this  had  been  the  case,  and  she  had  died,  the 
husband  could  only  chum  as  administrator;  but  here  he 
would  daim  by  survivorship. 

Where  a  gift  is  to  two  or  more,  and  the  Court  cannot 
accurately  ascertain  the  proportions  in  which  the  parties 
are  entitled,  it  cuts  the  knot,  by  dividing  it,  as  in  the 
case  of  discretionary  powers :  Fordyce  v.  Bridges,  (a) 

Mr.  RoupeU  and  Mr.  Skebbeare,  for  the  Defendant, 
Mrs.  Atchesoiu  The  husband  and  wife  have  both  a 
conjoint  interest  in  the  whole  legacy,  and  no  separate 
interest  in  a  portion.  They  are  tenants  by  entireties, 
1  Shep.  Totich.  112.,  and  there  is  no  right  of  sever- 
ance. (&)  The  wife  is  entitled  to  a  contingent  right  in 
the  whole  by  survivorship,  which  cannot  be  defeated. 
The  wife  having  an  interest  in  the  whole,  she  is  en- 
titled to  a  settlement,  not  (we  admit)  of  the  whole,  but 
in  respect  of  the  whole ;  and  the  Master  will  take  the 
drcumstances  into  his  consideration. 

In  The  Attomey^General  v.  Bacchusj  the  gift  was  to 
the  husband  and  wife,  which  is  not  the  form  of  the  gift 
here ;  and  the  decision  turned  on  the  terms  of  an  act 
of  parliament,  affixing  certain  duties,  when  a  gift  was  in 
joint  tenancy^  to  parties  differently  related  to  the  testator. 

In 

(a)  10  Beav.  90.  and  2  PJaUipt,  497. 
(6)  See  Preston  on  AbitracU,  41. 

/i  4 
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Atcbbson 

«. 
Atchbsoh. 
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1849.  In  Logan  v.  Wienholt  there  was  no  decision  of  the 

7^^^^'  House  of  Lords  on  the  point  now  referred  to. 

Atcbeson  ^ 


V, 


Atcbeson.         ^^  Beavan  for  the  children. 

Mr.  Turner  in  reply.  If  they  are  joint  tenants,  the 
assignment  has  severed  it ;  and  the  right  to  a  settlement 
attaches  only  to  the  wife's  share.  The  same  rule  ap- 
plies if  there  be  a  tenancy  by  entireties,  the  wife's  share 
alone  is  to  be  the  subject  of  settlement.  In  deter- 
mining the  rights  as  against  the  children,  you  treat  the 
husband  and  wife  as  one ;  but  for  the  purpose  of  a  settle- 
ment, you  must  necessarily  treat  them  as  distinct,  and 
ascertain  their  several  rights. 

The  Master  of  the  Bolls  reserved  judgment 


April  4.  The  Masteb  of  the  BoLLS. 

It  was  in  consequence  of  services  rendered  by  the 
husband,  that  this  benefit  was  given  to  the  husband, 
wife,  and  children ;  but  there  is  no  indication  of  any  in* 
tention  to  give  any  separate  interest  to  any  of  them. 

In  another  case,  of  a  similar  bequest,  by  the  same 
codicil,  there  being  no  question  between  the  husband 
and  wife,  but  a  desire  to  sever  the  joint  interest  given 
by  the  bequest,  I  held,  that  the  husband  and  wife  were 
together  entitled  to  only  one  share,  and  each  child  en- 
titled to  one. 

According  to  that  decision,  there  being  in  this  case 
three  children,  and  a  severance  being  desired,  the  l^acy 
must  be  divided  into  four  shares,  of  which  the  husband 
and  wife  are  together  entitled  to  one. 

The 
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The  husband  and  wife  are  living  Beparate  and  apart  1849. 

from  each  other,  and  the  question  now  made  is,  what  ^T^^Z^ 

separate  interests  they  are  respectiyelj  entitled  to  ?  o. 


Atohbsok. 


It  is  alleged,  that  the  husband  and  wife  must,  in  some 
way,  be  entitled  to  the  whole  legacy  for  present  enjoy- 
ment, and  I  conceive  that  such  must  have  been  the  in- 
tention. I  think  that  the  gift  to  the  two  must  have 
been  for  their  common  and  immediate  benefit,  in  their 
relation  of  husband  and  wife ;  but  misfortune  or  per- 
versity prevents  their  enjoyment  in  the  way  so  intended, 
and  gives  rise  to  the  question  now  brought  before  me. 

The  husband  proposes,  that  the  gift  should  be  con- 
sidered as  creating  either  a  tenancy  in  common,  or  a 
joint  tenancy  subject  to  severance,  in  the  ordinary  way ; 
and,  claiming  one  moiety  in  his  own  right  as  legatee, 
and  the  other  moiety  in  right  of  his  wife,  as  legatee  of 
it,  he  proposes,  that  a  settlement  should  be  made  upon 
her,  out  of  the  moiety  to  which  he  claims  to  be  entitled 
in  her  right. 

The  wife,  on  the  other  hand,  cl^ms  a  settlement  out 
of  the  whole  sum  attributed  to  her  and  her  husband 
together ;  or  that  the  whole  sum  should  be  preserved 
undivided,  in  order  that  she  may  become  entitled  to  and 
enjoy  the  whole,  if  she  survives  her  husband. 

It  is  pl^n,  that  if  the  husband  should  be  held  entitled 
to  the  whole,  in  his  own  right,  it  would  be  the  same 
thing  as  if  the  wife's  name  were  struck  out  of  the  be- 
quest and  the  legacy  given  to  him  alone.  He  does  not 
daim  this,  but  only  a  moiety. 

On  the  other  hand,  it  is  equally  plain,  that  she  is 
entitled  to  a  settlement  only  out  of  that  to  which  the 

husband 
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1849.       hufiband  is  entitled  in  her  right,  and  that  if  she  be  held 
^^^V^     entitled  to  a  settlement  out  of  the  whole,  it  would  be  the 

aTGHBSON 

o.  same,  in  effect,  as  holding  that  her  husband  was  entitled 

1  Atcbbson.    ijq  ijjg  whole  in  her  right,  or  as  if  his  name  were  stmck 

out  of  the  wiU  and  the  legacy  ^yen  to  her  alone.  This, 
in  effect,  she  does  claim,  or,  in  the  alternative,  that  the 
l^acymajnot  be  divided  but  preserved,  to  give  her  the 
chance  of  succeeding  to  the  whole  by  survivorship. 

I  do  not  think  that  she  is  entitied  to  a  settiement  out 
of  the  whole  of  the  joint  interest,  because  he  is  not  en- 
titied  to  the  whole  in  her  right. 

If  it  were  an  ordinary  case  of  joint  tenancy,  I  think, 
that  upon  severance,  the  claim  of  the  husband  might  be 
sustained. 

But  the  joint  interest  given  to  husband  and  wife  in 
this  way,  or  the  joint  tenancy  between  them,  if  it  can 
be  so  called,  is  so  modified  by  the  unity  of  the  persons 
in  law, — the  consequent  rights  of  the  husband  and  wife 
by  entireties,  and  the  contingent  right  of  the  survivor 
to  the  whole,  if  not  previously  disposed  of  by  the  hus- 
band, that  it  does  not  appear  to  me  to  be  subject  to  the 
ordinary  incidents  of  joint  tenancy.  And,  it  not  being  as- 
certainable what  belongs  to  the  wife  separately,  or  what 
the  husband  is  entitied  to  in  her  right,  I  am  unaUe  to 
decide  out  of  what  portion  of  the  legacy  a  settiement  can 
be  made  upon  her,  according  to  the  rules  of  this  Court 

I  have  been  unable  to  derive  any  assistance  from  the 
case  of  The  Attorney'- General  y,  Bacchus  (a);  for  al* 
tiiough  the  Lord  Chief  Baron,  in  the  course  of  the  ar- 
gument, suggested,  *'  that  if  the  husband  should  find  it 


(a)  9  Price,  80.  and  11  Price,  547. 
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necessary  to  go  into  a  court  of  equity  for  the  purpose        1849. 
of  rendering  the  legacy  actually  beneficial^  there  would     ^^^^^^"^ 
be  some  provision  made  for  the  wife  out  of  it"  (a) ;  and  «. 

the  Court,  at  last,  observed  (A),  "  that  it  would  be  ma-  Atchbwm. 
terial  to  ascertain  what  would  be  the  effect  of  a  similar 
joint  bequest  to  the  daughter  of  the  testator,  and  an 
entire  stranger,  intimating  that  they  were  inclined  to 
think,  that  in  this,  as  in  such  a  supposed  case,  the  wife 
took  a  direct  and  definite  interest  in  the  l^acy ; "  yet  the 
judgment  was  given  without  any  observation  on  those 
points ;  and  no  reason  was  given  for  the  decision,  either 
in  the  Court  of  Exchequer  or  afterwards  in  the  Court 
of  Exchequer  Chamber. 

If  a  bond  be  given  for  a  sum  of  money  to  the  hus- 
band and  wife  jointly,  the  husband  alone  may,  in  the 
lifetime  of  the  wife,  sue  for  and  recover  the  whole ; 
but,  if  he  does  not,  and  the  wife  survives,  the  money 
belongs  to  her.  And  I  think,  if  such  a  legacy  as  this 
were  not  brought  under  the  consideration  and  direction 
c£  this  Court,  that  payment  to  the  husband,  in  the 
lifetime  of  the  wife,  would  be  a  good  payment  (e); 
but  that  if  such  payment  were  not  made,  she  would 
be  entitied  to  the  whole,  if  she  survived  him. 

Under  all  the  circumstances,  I  think,  that  all  which 
t^  Court  can  do  for  the  protection  of  the  wife,  and  to 
give  her  any  separate  benefit  of  the  legacy,  is,  to  pre- 
serve her  right  to  it  by  survivorship,  by  preventing 
the  husband  from  defeating  it  by  alienation  in  her  life- 
time. 

The  legacy  ought  therefore  to  be  carried  over  to  the 
joint  account  of  the  husband  and  wife;  with  a  direction 

to 

(a)  9  Price,  p.  40.  (b)  Ibid.  p.  42. 

(c)  See  Gruie  v.  Locroft,  Cro.'EBz.  287. 
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1849.        to  pay  the  dividends  to  the  husband  daring  the  joint 

lives,  with  liberty,  on  the  death  of  either,  for  the  sur- 

V.  vivor  to  apply. 

Atchbsgn. 


Atchbson 


^^;  If  WILSON  V.  HEATON. 

A  testator       fTIHE  testator  devised  his  Tetnev  estate  according  to 

devued  two         I  ^  ... 

estates  in  dif-     -'-    a  certain  set  of  limitations. 

ferent  ways, 

and  he  charged 

one  only  with       He  devised  his  Brigsley  and  Waltham  estates  in  a 

of  hu  ^bts  different  manner,  and  in  favour  of  different  persons ;  and 
funeral  and       the  first  limitation  was  of  an  annuity  of  20i  to  Matthew 

expenses.     In    Goxhill  for  life. 

a  creditors' 

suit,  both 

estates  were         The  testator  bequeathed  his  residuary  personal  estate 

mentofthe'  ^  Lawrence  Heaton  ;  subject  nevertheless  to  the  pay- 
debts.  Held,  ment  of  all  his  just  debts  (except  mortgage  debts), 
charged  estate  ^^^^^al  and  testamentary  expenses  and  legacies ;  and  if 
was  primarily  the  personal  property  so  given  and  bequeathed  to  Law- 
costs  of  suit.     Tence  Heatan  should  not  be  sufficient  for  those  purposes, 

then  he  charged  and  made  chargeable  his  real  estate  at 
Tetney  aforesaid,  with  the  pajrment  thereof,  or  with  so 
much  thereof  as  his  said  personal  estate  would  be  in- 
sufficient to  pay. 

The  testator  died  in  1833,  and  this  creditors*  suit  was 
afterwards  instituted. 


There  being  no  personalty  applicable  to  the  paymen 
of  debts,  the  Court  directed  a  sale  of  the  Tetney  and  th 
Brigsley  and  Waltham  estates,  and  the  taxation  of  th 
costs  of  all  parties. 

TL 
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The  real  estates  of  the  testator  were  accordingly  sold.  1849. 
The  Teiney  estate  produced  1201/.,  and  the  Brigiley 
and  WaUham  estates  1612/.  These  sums  were  blended 
and  inyested  in  the  purchase  of  2813^  3  per  cents., 
out  of  which,  under  a  subsequent  order,  the  debts  and 
costs  of  suit  were  paid ;  but  the  payment  of  the  costB 
was  to  be  without  prejudice  to  the  question  out  of  what 
funds  such  costs  were  ultimately  to  be  borne.  After 
such  payments,  there  remained  1062/.  10«.  Consols  in 
Court 

A  petition  was  presented  by  Matthew  Gaxhill,  who 
was  entitled  under  the  will  to  the  annuity  of  20/.  charged 
on  the  Brigsley  estate,  praying  payment  out  of  the  fimd 
in  Court  of  the  arrears  of  the  annuity,  and  for  payment 
out  of  the  dividends  for  the  future. 

The  case  was  twice  mentioned  to  the  Court 

Mr.  Taylor y  for  the  Petitioner. 

Mr.  Rogers^  for  a  party  interested  in  the  Tetney 
estate  under  the  wUI,  insisted,  that,  although  the  Tetney 
property  was  charged  with  the  debts,  and  funeral  and 
testamentary  expenses,  yet,  it  was  not  primarily  liable  to 
the  costs  of  suit.  That  the  parties  interested  in  the  Brigs- 
ley estate,  having  had  the  benefit  of  the  suit,  ought  to 
bear  their  proportion  of  the  expense,  and  that  there 
ought  to  be  an  apportionment  of  costs  between  the 
two  estates,  as  in  the  cases  of  charity.  He  cited  Browne 
Y.  Groombridge{a)i  to  shew  that  costs  of  suit  were  not 
included  in  the  expression,  **  testamentary  expenses." 

Mr.  TiUoUony  for  Matthew  Goxhill  and  itfanVz  Gox^ 
hillf  who  were  interested  in  the  Brigsley  estate,  insisted, 

that 

(a)  4  Madd.  495. 
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1849.  that  the  coots  of  the  suit  ought  to  be  paid  oat  of  the 
same  ftindfl^  and  in  the  same  order  aa  the  debts ;  and 
ihaty  thereforey  the  prodace  of  the  Tetney  estate  was 
primarily  liable  for  the  costs  of  suit.  He  referred  to 
the  form  of  decree  in  Davies  v.  Tapp.  (a) 

The  Masteb  of  the  Bolls. 

I  do  not  think  I  can  accede  to  the  argument  addressed 
to  me  by  Mr.  Rogers  without  introducing  a  new  rule. 
No  authority  has  been  produced ;  and  I  should  be  alter- 
ing the  established  rule  of  the  Court  if  I  were  so  to 
decide. 

(a)  SeUm  on  Decrees,  95. 

Minutes  of  Order. 

Out  of  the  fund  in  Court  pay  the  Petitioner  arrears  of  280^  Let 
the  reudue  be  carried  over  to  **  the  account  of  the  Brigsley  estate," 
and  out  of  the  dividends  pay  the  Petitioner  his  annuity  for  the 
future,  (b) 

(b)  Reg.  Lib.  1847.  B.  fol.  9^9. 


1848.  SMITH  V.  OLIVER. 

Dec.  9. 

Bequest  to  A.  ^T^HE  testator  bequeathed  several  l^acies,  and»  amongst 

^^n^  ^^^  ^^^  ^  ^^J^^^^  ^^^  ^^  1^^  Bank  an- 

numths ;  but    nuities ;  and  he  proceeded  as  follows :  —  '^  All  which 

die,^notha^  said  legacies  I  direct  shall  be  paid  within  six  months 
recdTed  his  after  my  decease ;  and  in  case  it  should  happen,  that  any 
luTd^ildr^     ^^  either  of  the  said  legatees  should  die,  not  having  re- 


tobeentiUed  ^^ 

to  his  share. 

A.  predeceased  the  testator.    Held,  that  his  children  took  nothing. 


The 
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oeiyed  thdr  respective  legacies,  and  leaving  any  child  1848. 
or  children,  then  I  direct,  that  such  child  or  children 
ahall  have  and  be  entitled  to  their  parents'  share,  in 
equal  proportions,  and  be  payable  to  them  at  twenty- 
one  or  marriage,  and  the  interest  in  the  meantime  to  be 
applied  for  their  maintenance." 

Benjamin  Petit  died  in  the  lifetime  of  the  testator, 
leaving  three  children,  who  had  attained  twenty-one,  and 
were  now  living;  and  the  Master  had  found  that  his 
l^aqy  had  lapsed. 

Exceptions  were  taken  to  the  report. 

Mr.  Koe^  in  support  H)f  the  exceptions,  argued,  that 
the  children  took  the  legacy  intended  for  their  parent 
by  substitution,  and  that  therefore  the  legacjr  had  not 
lapsed. 

Mr.  7\Lmer  and  Mr.  Forster,  for  the  PlaintifP,  the 
residuary  legatee,  argued,  that  the  legacy  had  lapsed, 
and  that  the  children  were  substituted  only  in  the 
event  of  the  original  legatee  surviving  the  testator,  and 
dying  in  tiie  interval  between  the  testator^s  death  and 
the  time  appointed  for  payment 

Mr.  Koe  in  reply. 

Cort  V.  Winder  (a),  Gashell  v.  Holmes  (J),  TidweU 
V.  Ariel  (c)f  Christophersan  v.  Nay  lor  (d),  WilUams  v. 
Jones  (e),  were  cited 


(a)  1  CoUy.  320.  (d)  1  Mgr.  320. 

(&)  3  Hare,  438.  (e)  1  Ruts.  517. 

(c)  3  MM.  403. 
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1848.  The  Master  of  the  Bolls. 

Smith  It  is  extremely  probable  that  if  the  testator  had  been 

^  ^*  asked^  whether  he  intended  that  children  of  a  legatee 

who  died  in  his  lifetime  should  take  the  legacy,  he 

would  have  answered  in  the  affirmative ;  but  I  do  not 

think  that  he  has  so  expressed  himself  by  his  will. 

Legacies  were  to  be  paid  within  six  months  after 
his  decease :  this  is  of  some  importance ;  though  I  can- 
not attach  so  much  importance  to  it,  as  seems  to  have 
been  given  in  the  case  before  Sir  John  Leaeh.  Witlun 
six  months,  the  legacies  were  to  be  paid;  but  if  the 
legatee  should  die  not  having  received  ^*  their  respective 
legacies,"  the  children  were  to  have  **  their  parents' 
share." 

I  conceive  that  this  must  mean  **  not  having  received 
the  legacies  to  which  they  had  become  entitled ; "  here 
the  legatee  never  became  entitled  to  any  legacy  at 
alL  The  children  were  to  have  their  parents'  share  un- 
received;  that  is,  such  a  share  as  the  parents  would 
have  taken  if  he  had  survived  the  time  of  payment. 

I  am  of  opinion  that  the  parents  take  nothing ;  neither 
do  the  children;  and  that  the  Master's  conclusion  u 
right 

Overrule  the  exceptions. 
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1849. 


SANDERSON  v.  The  COCKERMOUTH  and         j„n.  27. 
WORKINOTON  Railway  Company.  April  4. 


T 


IfllS  was  a  bill  for  specific  performance.     The  bill  A  Railway 
stated  an  agreement  entered  into  the  2nd  of  March  about  to  sever 
1846,  between  the  Plaintiff  and  the  Defendants,  by  j^'^^J*'"'''?"" 

^  '  ,  ,     ,  ''    land  by  their 

their  agent,  by  which  the  Plaintiff  agreed  to  sell  to  railroad, 
the  Riulway  Company  a  certain  portion  of  his  land,  e^asethene-" 
through  which  the  railway  was  intended  to  pass,  "  subject  cessary  por- 
to  the  making  such  roads,  ways,  and  slips  for  cattle  as  u  guhject  to' 

may  be  necessary,  for  the  sum  of  3527."  ^^^  making 

such  roads, 

ways,  and 

The  property  had  been  conveyed,  and  the  Company  slips  for  <^ottle, 
had  entered  and  formed  the  railway.     They  made  a  necessary." 
communication  on  a  level  crossing  and  a  cattle  creep ;  ^^houlh  k 
but  these  not  being  considered  by  the  Plaintiff  "  such  was  very  diffi- 

j  J    r       r  xxi  »  I.      cult  to  execute 

roads,  ways,  and  slips  for  cattle  as  were  necessary,    he  ^„  agreement 

filed  this  bill,  praying  that  the  agreement,  so  far  as  the  thus  ex- 

Dressed  vet 
same  remained  to  be  executed,  might  be  specifically  per-  ^hat  the 

formed;  and  that  the  Defendants  might  be  directed  to  PlajntijTwas 

'^  entitled  to  a 

make  **  all  such  roads,  ways  and  slips  for  cattle  as  were  specific  per- 

necessary  and  proper,  for  and  with  regard  to  the  con-  [uT ju*^®  *  ""i 

venient  and  advantageous  occupation  of  the  Plaintiff's  "  necessary  " 
•  1  I     J]    „       J  /»  •   •        .  •  must  receive  a 

said  knds,**  and  for  an  injunction.  reasonable  in- 

terpretation. 
The  exDreS' 

On  a  motion  for  an  injunction,  the  Defendants  sub-  gjo^  ^yas  held 
mitted  to  perform  the  agreement,  and  to  abide  by  such  to  mean  "such 

,  ,  ,        roads,  wavst 

directions  as  the  Court  should  give  respecting  specific  and  slips  for 

performance,  5«"leasAiight 

'  'be  necessary 

and  proper  for 
convenient  communication  between  the  severed  portions  of  the  PlaintiflT'tt  land  ;  ** 
tind  a  reference  was  therefore  directed  to  ascertain  what  was  necessary  and  proper. 

Vol.  XL  A'  k 
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1849.       performance,  and  to  do  all  acts  as  the  Court  should 
y^^^^^"^^     direct. 

Sandbrson 

V, 

The  Cocker-        mi  «     , 

MOUTH  and         ^^^  cause  now  came  on  for  hearing. 

WORKING- 

Company.  ^-  Roupell  and  Mr.  Renskaw  for  the  Plamtiff. 

Mr.  Turner  and  Mr.  MaUns,  for  the  Defendants, 
argued,  first,  that  this  Court  had  not  jurisdiction  to  give 
relief  in  such  a  case  as  this,  and  that  the  Plaintiff's 
proper  remedy  was  under  the  **  Biulways  Clauses  Con- 
solidation Act "  (a),  which  must  be  considered  as  incor- 
porated into  this  agreement. 

Secondly,  they  argued,  from  the  contract  and  the 
evidence,  that  there  had  already  been  a  sufficient  per- 
formance of  the  contract  on  the  part  of  the  Defendants. 

Mr.  Roupell  in  reply. 

The  following  authorities  were  referred  to.  Siarer 
V.  Great  Western  Railway  Company  {b)^  Coats  y.  The 
Clarence  Railway  Company  (c)^  Sheriff  y.  Coaies(d), 
Pembroke  v.  Thorpe  (e),  Price  v.  Corporation  cf  jRpji- 
zance  {g)y  Barker  v.  The  North  Staffordshire  Rmbtay 
Company  (A),  Skerratt  v.  The  North  Staffordshire  RaiU 
way  Company  {i),  Dudley  v.  Horton(k)f  8  &  9  Viet. 
c.  20.  ss.  46.  49.  54.  71. 

TTie  Master  of  the  Bolls. 

In  this  case  I  have,  I  confess,  very  considerable  diffi- 
culty 

(a)   8  &  9  rtd.  c.  20.  Of)  4  Hare,  506. 

lb)  2  You.  Sc  CoU.  C.  C.  48.  (h)  5  Railway  Cotes,  401. 

(c)  1  Ruts,  i  M.  181.  (0  5  RaUw€^  Ques.  166. 

(<0  1  Russ.  4-  M.  159.  (k)  4  L.  Jounu,  Old  Seriesm. 

{e)  3  Swan.  437  ft.  (CA.),  104. 
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colty  in  determining  what  ought  to  be  done  as  between 
these  parties. 

I  am,  however,  of  opinion,  that  this  instrument  of  the 
2nd  of  March  1846,  which  was  signed  by  Mr.  Sander^ 
son  and  Mr.  Dickenson^  either  is  on  its  construction,  or 
under  the  circumstances  of  the  case,  ought  to  be  con- 
sidered and  treated  as  an  agreement,  the  specific 
performance  of  which  is  within  the  jurisdiction  of  the 
Court.  I  think  it  is  admitted,  by  the  Defendants 
themselves,  that  there  was  an  agreement,  and  not  merely 
an  obligation  under  the  act  of  parliament ;  and  it  there- 
fore appears  to  me,  that  the  question  I  have  to  con- 
sider is,  whether  the  agreement  has  been  fuUj  per- 
formed, or  whether  any  further  performance  is  required. 

[His  Lordship  having  adverted  to  the  difficulties 
arising  from  the  nature  of  the  locality  in  making  the 
communication,  said]  —  I  cannot  think  I  should  be 
justified  in  saying  that  there  should  be  a  direct  com- 
munication, which,  in  other  words,  would  be  to  say  to 
the  Defendants,  you  must  erect  a  bridge  in  one  of  two 
places,  and  have  a  rapid  descent;  but  I  think,  that 
there  is  not,  at  this  time,  a  sufficient  communication, 
according  to  that  which  I  must  consider  to  have  been 
the  meaning  of  the  parties.  I  appeal  to  the  parties 
whether  it  would  not  be  better  for  both  to  come  to 
some  arrangement.  If  they  do  not,  I  must  be  in- 
formed. 


1849. 


Sanderson 

o. 

Toe  CocKBR- 

MOUTH  ancf 

WORKINO. 

TON  Riulway 
Company. 


Tlie  Masteb  of  the  Rolls. 

In  this  case  I  have  already  stated  my  opinion,  that 
the  Plaintiff  is  entitled  to  the  assistance  of  this  Court 
in  obtaining  a  specific  performance  of  his  agreement 
with  the  Defendants. 

Kk  2  It 


ifpri/4. 
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1849*  It  must  be  admitted,  that  it  is  very  difficult  io  exe- 

^T^"'^''^^'^  cute  an  affreement  expressed  as  this  is ;  but  the  diffi- 
Sanderson  ^  ^  . 

V,  culty  does  not  seem  to  me  to  be  such,  as  to  make  it 

MOUTH  and'  P^^^P^^  ^^^  ^^^  Court  to  decline  exercising  jurisdiction 

Working-  over  the  matter  in  dispute  between  the  parties. 

TON  Railway 


Company. 


The  railway  of  the  Defendants  severs  the  Plaintiff's 
land  —  divides  it  into  two  parts.  Under  the  agree- 
ment, as  expressed,  the  Plaintiff  is  entitled  to  have 
'^  such  roads,  ways,  and  slips  for  cattle  as  may  be 
necessary." 

The  word  ^^  necessary  "  must  receive  a  reasonable  in- 
terpretation ;  and  I  consider  the  expression  to  mean 
such  roads,  ways  and  slips  for  cattle,  as  may  be  neces- 
sary and  proper  for  convenient  communication  between 
the  severed  portions  of  the  Flaitttiff 's  land. 

The  Plaintiff  requires  a  bridge  to  be  erected  over 
the  cutting,  in  which  the  railway,  passing  through  his 
land,  is  in  part  constructed. 

The  Defendants  have  provided  a  dead  level  crossing 
over  a  part  of  the  railroad,  which  is  not  constructed  in 
a  cutting,  and  a  cattle  creep  very  near  to  it. 

I  have  before  stated  my  opinion,  that  the  Plaintiff 
does  not  appear  to  me,  from  the  evidence  before  me,  to 
be  entitled  to  the  bridge,  which  he  claims  to  have  con- 
structed ;  and  that  the  Defendants  do  not  appear  to  me 
to  be  entitled  to  a  declaration,  that  the  crossing  and 
cattle  creep,  which  they  have  provided,  are  such  as  the 
Plaintiff  is  bound  to  accept  under  the  agreement. 

From  inspection  of  the  model  and  maps  which  were 
produced  at  the  hearing,  and  what  was  then  stated  on 

behalf 
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behalf  6f  the  parties,  I  hoped  that  some  modification  of 
the  Defendants'  plan,  not  in  itself  difficult  or  extensive, 
might  be  made  acceptable  to  the  Plaintiff;  and  time 
was  given  for  communications,  which,  if  successful. 
Would  have  saved  both  parties  from  much  trouble  and 
expense.  The  attempt  however  failed,  for  reasons 
which  have  not  been  stated  to  me ;  and,  regretting  very 
much  that  I  have  to  refer  such  a  matter  to  the  Master, 
I  must,  nevertheless,  make  an  order  for  the  purpose. 


1849r. 


Sakdrrson 

V. 

The' Cocker - 
MouTU  and 
Working- 
ton Kuilway 
Company. 


Unless  something  more  satisfactory  can  be  suggested, 
I  propose  to  refer  it  to  the  Master,  to  enquire  what 
roads,  ways  and  slips  for  cattle  are  necessary  and 
proper  or  required,  for  the  purpose  of  obtaining  and 
preserving  convenient  communications  between  the 
portions  of  the  Plaintiff's  land,  which  are  severed  by 
the  Defendants'  railway. 

—         -    -m  I  -  - -^ 1 

Note.  —  Affirmed  by  Lord  Coticnhavt,  12th  of  February  1850, 
and,  as  I  have  been  informed,  on  grounds  independent  of  the  sub- 
mission. 


JOHNSON  V.  THOMAS. 

riiHE  Plaintiff  had  mortgaged  some  real  estate  and 
-*-  goods  &c.  to  the  Defendant.  By  this  bill,  the 
Plaintiff  contested  the  validity  of  the  claim  made  by 
the  Defendant,  and  sought  to  hav^  an  account  taken 
of  what  was  really  due,  and  to  be  allowed  to  redeem. 

The  Defendant,  by  his  answer,  alleged,  that,  after 
the  institution  of  the  suit,  the  Plaibtiff  had  assigned  and 
conveyed  the  estate  and  goods  to  one  William  W,  Abbott^ 
who  was  now  in  possession  thereof,  and  claimed  to  bo 

Kk  Z  absolutely 


Feb.  17. 

The  Plaintiff, 
in  a  bill  to 
redeem,  trans* 
ferred  the 
mortgaged 
property 
pendente  lUe, 
Held,  that  the 
suit  could  not 
proceed  in  the 
absence  of  the 
transferee. 
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1849.        absolutely  entitled  thereto.    The  Defendant  submitted^ 
Y^"^^^     *hat,  the  Plaintiff  having  parted  with  all  her  interest, 
the  suit  ought  not  to  be  further  prosecuted  against  him. 

Abbott  was  not  made  a  party  to  the  suit;  and  at 
the  hearing, 

Mr.  Roupell  and  Mr.  Daniel^  for  the  Defendant,  ob- 
jected, that  the  suit  could  not  proceed ;  that  it  ought 
to  be  dismissed,  or,  at  all  events,  that  Abbott  should  be 
made  a  party. 

Mr.  Turner  and  Mr.  Hardy ^  for  the  Plaintiff,  con* 
tended,  that  the  case  might  proceed,  as  the  conveyance 
was  pendente  UtCy  and  Abbott  would  therefore  be  bound 
by  the  proceedings.  Besides,  he  was  willing  to  appear 
and  be  bound  by  any  decree  which  might  be  now 
made,  (a) 

The  Master  of  the  Rolls. 

The  suit  is  clearly  defective.  How  is  it  possible  to 
proceed  with  it  in  its  present  form,  when  the  subject 
has  been  tranaferred  to  a  person  who  is  not  a  party? 
The  Defendant,  in  truth,  is  called  on  to  combat  a 
shadow,  and  not  the  real  opponent.  It  is  not  possible 
to  make  any  decree  with  the  knowledge  of  this  fact,  (b) 

I  cannot  dismiss  the  bill,  but  will  allow  it  to  stand 
over  to  add  parties. 

(a)  See  Dyson  v.  Morris^  (b)  See^  Solomon  v.  Solomon, 
1  Hare,  413.  13  Simont,  516. 
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1849. 


PADWICK  V.  PLATT.  Jlf«rrA6.9,10. 

npHE  testator  devised  and  bequeathed  his  real  estates  A  married 
-■•   to  the  Defendants,  Flatt  and  Bulbeck,  to  sell  and  7nStS  to  a^ 
oonvert,  and  to  hold  the  produce  on  certsun  trusts,  for  ^^^^^  ^^  ^^^ 
the  benefit  of  his  widow  during  widowhood,  and  after  the  esute  of 
her  death  or  marriage,  in  trust  for  his  children  equally.    ?  testator, 

husband  in 

Tbe  testator  died  in  1832,  leaving  three  children,  !f"'|l?„1?"l„"f 

'  ^  '   Signing  It  to  a 

Jamesy  Caroline  and  Mary  Ann.     The  .widow  died  in  purchaser. 

1841;  and  in   1842  Mary  Ann  married  Mr.  Windsor.  and^assJISee" 
Caroline   died,   and  administration  of  her  estate  was  having  joined 

-        -         ,  T.-        „^    _  in  a  suit  for 

granted  to  her  sister,  Mrs.  frindsor.  it«  recovery, 

it  was  dis- 
missed  at  the 

Afterwards,  on  the  11th  of  May  1844,  Mr.  and  Mrs.  hearing  for 
fFindsor  sold  and  assigned  to  the  Plaintiff  ParftricA  the  SSb-' 
moiety  to  which  they  or  one  of  them,  in  right  of  Mrs.  jection  not 
Windsor i  were  entitled  by  virtue  of  the  testator's  will,  previously" 
and  as  next  of  kin  of  Caroline,  or  otherwise  howsoever,    taken,  no 


Padtpicky  JameSy  the  son,  and  Mr.  and  Mrs.  Windsor^ 
filed  this  bill  against  Matt  and  Bulbecky  the  trustees 
and  executors,  praying  for  an  account  and  administra- 
tion of  the  estate,  and  seeking  to  make  the  Defendants 
responsible  for  certain  alleged  breaches  of  trust  in  its 
administration. 

The  Defendants,  by  their  answer,  took  no  objection 
to  the  misjoinder  of  Plaintiffs. 

Mr.  Roupett  and  Mr.  B.  Gaselee  for  the  Plaintiffs. 

A'A4  Mr. 


costs  were 
given. 
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Mr.  Tumei'  and  Mr.  Piggott  for  the  Defendant& 
The  record  is  so  framed  that  no  decree  can  be  made, 
for  there  is  a  misjoinder  of  the  Plaintiffs.  Mr.  and 
Mrs.  WindsoTy  after  their  assignment  to  Padwicky  ceased 
to  have  any  interest,  and,  therefore,  they  cannot  join 
as  co-Plaintiffs  in  a  bill  to  recover  that  to  which  they 
have  no  title.  The  point  has  been  set  at  rest  by 
the  decision  of  the  House  of  Lords  in  Fulham  v. 
McCarthy  {a\  where  it  was  held,  that  the  assignor  and 
assignee  of  a  distributive  share  of  an  intestate's  estate 
could  not  join  as  co-Plaintiffs  in  a  suit  to  recover  it ; 
and  the  bill  was,  on  that  ground  alone,  dismissed  with 
costs.  The  distinction  was  there  taken  between  an 
assignment  of  a  legal  and  an  equitable  interest ;  in  the 
former,  the  legal  interest  remains  in  the  assignor  as 
trustee  for  the  assignee,  but,  in  the  latter,  the  whole 
equitable  interest  passes  to  the  assignee. 


Again:  the  Plaintiffs  have  adverse  or  inconsistent 
interests ;  for  if  Mr.  Windsor  were  to  die  before  pay- 
ment, his  wife  would  be  entitled  to  the  property  un- 
affected by  the  assignment,  or  any  thing  done  in  this 
suit,  and  Padwick  would  then  be  without  any  interest 
ip  the  matter. 

They  referred  to  Wake  v.  Parker,  (b) 

Mr.  Roupell  and  Mr.  B.  Gaselee  contra.  The  objec- 
tion ought  to  have  been  taken  earlier  by  demurrer,  or 
at  all  events  by  the  answer :  it  comes  too  late  at  the 
hearing. 


In 


(fl)  1  H.  Ldt.  Ca,  703. 


(b)  2  Keen,  59. 
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In  Raffety  v.  King  {a)  it  was  held,  that  an  objection  1849. 

on  the  ground  of  miqomder,  not  raised  by  the  answer,  ^t^"'^'*"^^ 

could  not  prevail  at  the  hearing.  v. 


Platt. 


The  rule  from  Davies  v.  Quarterman  (ft)  appears  to 
be  this :  that  where  persons  having  conflicting  interests 
are  made  co-Plaintiffs,  the  objection  may  be  taken  at 
the  hearing,  but  misjoinder  for  want  of  interest  cannot. 

In  Fulham  v.  McCarthy  the  objection  was  taken  by 
the  answer  (c). 

It  cannot,  in  this  case,  be  said,  that  the  assignors 
have  no  interest  remaining  in  them;  for  the  assign- 
ment w^as  only  of  that  to  which  Mrs.  Windsor  was 
beneficially  entitled.  She  still  retained  her  interest  in 
her  right  as  administratrix  of  her  deceased  sister.  She 
still  remained  her  legal  personal  representative,  and 
retained  the  whole  legal  interest,  for  the  benefit  of  her 
brother,  and  the  creditors  and  claimants  on  Caroline  a 
estate.  In  Fulham  v.  McCarthy  the  assignment  was 
total,  and  that  was  the  ground  of  the  judgment. 

If  the  objection  be  allowed,  it  ought  not  to  prejudice 
the  Plaintiffs'  right  to  file  another  bill ;  and  the  De- 
fendants not  having  raised  the  objection  by  demurrer 
or  answer,  and  having  thus  prevented  the  Plaintiffs*  re- 
medying the  defect  by  amendment,  no  costs  ought  to 
be  given  to  them.  They  also  referred  to  Doyle  v. 
Muntz.  {d) 

Mr. 

(a)  1  Keen^  601.  McCarthy  in  the  Appendix  to 

{ft)  4  y.  4*  C**^'  2^7.  the  printed  case,  and  the  Sixth 

(c)  NoTP.  —  It  8o  appears  reason  of  the  Respondent's  case, 
from    the    answer    of   Nehon         (d)  5  Hare^  509. 
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Mr.  Turner  in  repTjr.  An  objection  for  migoinder 
may  be  taken  at  the  hearing:  Anderson  v.  WiaUis.  (a) 
In  Fulham  v.  McCarthy  it  was  held,  that  this  objection^ 
though  it  might  be  taken  at  an  earlier  stage,  might 
still  be  taken  advantage  of  at  the  hearing,  (b) 


March  9.  ^^  MaSTEB  of  the  BOLLS. 

I  am  of  opinion  that  this  bill  must  be  dismissed,  and 
that  there  is  a  misjoinder  of  Pl^ntifFs,  under  these  cu> 
cumstances: — Three  persons  were  entitled  to  the  re- 
sidue of  this  testator's  estate, —  Caroline,  James,  and 
Mrs.  Windsor.  CaroUne  died,  and  Mrs.  Windsor  be- 
came her  legal  personal  representative;  so  that  the 
residue  of  her  estate,  if  any,  after  payment  of  the 
demands  upon  it,  belongs,  equally,  to  James  and  Mrs. 
Windsor.  Mr.  and  Mrs.  Windsor  (the  husband  being 
entitled  to  his  wife's  share  in  her  right)  assigned  such 
interest  as  they  had  to  JPadtoick.  It  is  merely  an  as- 
signment of  the  interest  of  the  husband  in  right  of  his 
wife  to  Padwick,  and  it  is  on  that  assignment  that 
Padwick  sues.  This  interest  is  not  one  in  possession, 
but  in  expectation ;  and  if  the  husband  were  to  die  in 
the  life  of  his  wife  without  recovering  it,  the  whole 
interest  would  survive  to  her.  She  would  not  be  bound 
by  any  proceeding,  not  even  by  the  decree  in  this  suit, 
and  any  benefit  obtained  by  the  Plaintiff  in  this  suit 
would  be  wholly  defeated. 

I  am  of  opinion  that  there  is  such  a  possibility  oiT 
conflicting  interests,  that  a  suit  in  this  form  cannot  be 
maintained.     This   bill  must,  therefore,  be  dismissed. 
The  strong  inclination  of  my  opinion,  under  the  cir- 
cumstances 


(a)  4  F.  <J  ChlL  336.,  affirmed 
by  Lord  Lt/ndhtirst,  1  Phill.  202. 


(b)  1  H.  Lds.  Ca.  pp.  719. 
722. 
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onmstanoes  of  this  caae/is,  that  the  objection  having  been 
postponed  so  long,  the  bill  onght  to  be  dismissed  with- 
out costs;  but,  if  I  am  bound  by  the  case  cited,  I  must 
ffve  costs.  The  Plaintiff's  title  was  fully  known  to 
them ;  but  the  Defendants  might  have  been  under  some 
diflBicnlty.  I  will  look  at  the  case  referred  to,  and  give 
my  Ofnnion  to-monow. 
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The  Masteb  of  the  Bolls. 

I  have  looked  at  the  case  referred  to  yesterday,  and 
I  do  not  think  that  it  is  any  authority  for  requiring  me 
to  dismiss  the  bill  with  costs.  I  therefore  think  it 
right  to  dismiss  it  without  costs. 

Mr.  Turner  proposed  to  waive  the  objection,  and  to 
allow  the  Plaintiffi  to  take  the  common  decree  for  an 
account. 

TTie  Master  of  the  Rolls  said  he  would  make  such 
a  decree  if  the  Plaintiffs  assented. 


March  \0. 


'  The  matter  stood  over;  but  ultimately,  on  the  14th 
of  March,  the  bill  was  dbmissed  without  costs. 


WALKER  t;.  MILNE. 


March  6.  12, 
13. 


npHE  testator,  Thomas  Telford,  directed,  that  aftef  Dock  and 
-■"   the  payment  of  his  debts  and  funeral  expenses,  the  ^*?^  shares 
remainder  of  his  property  should  be  disposed  of  in  the  secured  by 

payment,  ^entofthe 
fates,  Held  not  an  **  interest  ''.in  land  within  the  Statute  of  Mortmain. 
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1849.        payment,  ainongBt  others,  of  three  several  charitable 
^rjp^'*^^     legacies  of  2000/.,  1000/.,  and  1000/. 


MiLNV. 


By  the  decree,  it  was  referred  to  the  Master  to  take 
the  usual  accounts ;  and  he  was  directed  to  distinguish 
the  parts  of  the  testator's  personal  estate  at  {he  time  of 
his  death,  consisting  of  leasehold  estates,  mortgages,  or 
chattels  real,  or  otherwise  arising  from  or  connected 
with  land,  and  ascertain  and  state  the  relative  amounts 
and  values  thereof,  and  of  the  testator's  pure  personal 
estate. 

By  a  schedule  to  his  report,  the  Master  found  as 
follows :  — 

*^  Chattels  real  and  otherwise  arising  from  or  con- 
nected with  land. 

2000/.    St.  Katharine  Dock  stock  (sold 

for)  ....  2041  '  0     0 

Ellesmere    Canal    Company,    25  shares 

(sold  for)       ....  2000     0    0 

Birmingham     and    Liverpool    Junction 

Canal  Company,  41  shares  (sold  for)  .1029     0    0 

Macclesfield  Canal,  10  shares     -  -     150     0     0 

Birmingham  and  Liverpool  Junction 
Canal,  3  bonds,  1000/.,  500/.,  and 
500/.  (sold  for)  ...  1979  19     3 

Birmingham    and     Liverpool    Junction 

Canal  Company  shareholders  bond     -    410     0    0 


£7609   19     3" 

To  this  finding,  "The  Institution  of  Cii-il  En- 
gineers," one  of  the  charities  interested,  took  exceptions, 
insisting  that  the  Master  ought  to  have  distinguished 
and  set  forth  all  the  said  particulars  as  pure  personal 
estate  of  the  testator. 

The 
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The  several  acts  of  parliament,  constituting  these        1849. 

Dock  and  Canal  Companies,  contain  the  following  par-  ^^^^^"^ 
ticular  provisions  as  to  the  stock  and  shares  therein  v. 

being  deemed  personal  estate.  dwlne. 

The  SL  Katharine  Dock  Act  (a)  contains  the  follow- 
ing clause :  **  And  be  it  further  enacted,  that  all  and 
every  port  and  share  of  and  in  the  joint  stock  of  the 
said  Company  shall  be,  and  be  deemed  to  be  personal 
estate,  and  transmissible  and  distributable  as  such,  and 
pot,  in  any  respect,  of  the  nature  of  real  property." 

The  act  of  7  &  8  G.  4.  c.  ciL  §  128.,  relatmg  to  the 
Elksmere  Canal  Company,  contains  the  following 
clause: — '^And  be  it  further  enacted,  that  all  and 
every  the  shares  and  proportions,  &c  of  and  in  the 
sdd  undertaking,  or  the  joint  stock  or  fund  of  the 
siud  Company  sliall  be  deemed  personal  estate^  and  be 
transmissible  as  such,  and  not  of  the  nature  of  real 
property." 

The  Birmingham  and  Liverpool  Junction  Canal 
Company's  Act,  ^  G.  4.  c.  xcv.  §  67.,  contains  the 
following  clause :  —  ^^  And  be  it  further  enacted,  that 
all  and  every  the  shares  and  proportions,  &c.  of  and 
in  the  said  undertaking,  or  the  joint  stock  or  fund 
of  the  said  Company,  shall  be  deemed  personal  estate, 
and  be  transmissible  as  such,  and  not  of  the  nature  of 
real  pro|)erty." 

The  act  for  making  the  Macclesfield.  Canal,  7  G.  4. 
€.  XXX.  §  79.,  contains  the  following  clause :  —  ^^  And 
be  it  further  enacted,  that  all  and  every  the  shares  and 
proportions,  &c  of  and  in  the  said  canal,  or  the  joint 

stock 

(a)  C  Gr.  4.  c.  cv.  «•  4. 
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stock  or  fund  of  the  said  Company^  shall  be  deemed 
personal  estate,  and  transmissible  as  sucbi  and  not  of 
the  nature  of  real  property.'' 

The  Birmingham  and  Liverpool  Canal  Bonds  were 
under  the  seal  of  the  Company,  and  of  the  following 
form :  —  '^  By  yirtue  &c  (a),  we  the  Company  &c,  in 
consideration  of  50021  paid  by  Thoma$  Telford^  do  as* 
sign  to  him  the  said  undertaking,  and  all  and  nmgulat 
the  rates  arising  by  virtue  of  the  said  act,  and  all  Ae 
estate,  right,  title,  and  interest  of,  in  and  to  the  same. 
To  hold  until  the  500/.  and  interest  shall  be  fully 
paid.'' 

The  second  bonds  were  of  similar  form,  butasingning 
the  ^^  rates,  tollsj  and  duties." 


In  the  event  of  the  interest  being  in  arrear,  two  Jus- 
tices of  the  peace,  on  application  of  the  parties  inter* 
ested,  were  to  appoint  a  receiver  of  the  rates  liable  to 
pay  such  interest.  (A) 

All  the  Companies  held  real  estate  for  the  purposes 
of  their  undertakings. 

Mr.  Roupell  and  Mr.  Cdims^  in  support  of  the  excep- 
tions. The  Dock  and  Canal  shares  and  bonds  are  not 
within  the  provisions  of  the  Statute  of  Mortmain,  (c)* 

All  the  modem  authorities  since  Hie  Attorney^ 
General  v.  Giles  (d)  are  uniform  in  holding,  that  a  share 
in  a  trading  company,  which  possesses  land  merely  for 

t]ie 


(a)  7  G.  4.  c.  xcv. ' 

(b)  Sect  75. 

(c)  9G.  2.  C.36.  f.6. 

(d)  Sheljvrd  on  Mortmain, 


987.,  and  cited  5  Beav:  436.  ; 
S.  C,  5  Law  J.  Rep.  {K.  S.) 
CA.44. 
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the  legitimate  purposes  of  its  trade,  are  not  within  the  1849* 
act  Sir  C.  C.  Pepys^  in  The  Aitomey^General  y.  Giks, 
hdd,  that  a  gift  ctf  JEast  India  stock  to  a  diaritj, 
ahfaough  the  Company  had  wardioose^  &c.)  in  this 
eoontrj  for  the  purposes  of  their  trade,  was  not  within 
the  M<Mrtmain  Act.  In  SparKng  y.  Parker  {a\  ^SVsc 
most  careful  consideration,  it  was  recently  held  in  this 
Court,  that  shares  iin  Gas-light  and  Coke  companies, 
which  possessed  real  estates  for  the  purposes  of  their 
undertakings,  might  be  bequeathed  to  charities.  In  the 
same  way.  Gas  light  shares,  Thompson  v.  Thompson  (b); 
pdides  secured  on  assets  consisting  partly  of  real 
estate,  March  v.  The  Attorney- General  {c)\  and  shares 
in  the  London  Dock  Company  and  in  the  Ea^t  and  West 
India  Dock  Company,  have  successively  been  held  not 
to  be  within  the  statute ;  Hilton  v.  Giraud.  (d)  In 
BUffb  V.  Brent  (e)y  shares  in  the  Chelsea  Waterworks 
Company  were  held  so  far  personalty  as  to  pass,  under 
the  old  law,  by  an  unatteerted  will;  and  in  Curling  y. 
I^^isi)  ^^  ^^  hsMf  that  a  share  of  a  mining  com« 
pony  was  not  to  be  considered  a  share  in  the  land,  so 
as  to  entitle  a  purchaser  to  a  regular  abstract  of  title  to 
the  mines. 

Here  the  acts  of  parliament  explicitly  declare  that 
the  ^res  *^  shall  be  deemed  to  be  personal  estate,  and 
transmissible  and  distributable  as  such,  and  not  in  any 
respect  of  the  nature  of  real  property.'^ 

As  to  the  .bonds,  they  give  no  interest  in  the  land : 
ttiey  merely  assign  the  **  rates,"  and  "  the  rates,  tolls, 
and  duties "  aridng  under  the  acts  of  parliament.    In 

Doe 

(a)  9  Bear.  450.  (d)  I  De  G.  4r  Sm.  183. 

(b)  1  Coify.  381.  (e)  8  r.  <$•  CoU,  {Ex,)  268. 
(r)  5  Seav.  433.                              (g)  2  PMiBps,  613. 
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1M9.  Doe  ex  dem.  Banks  v.  Booth  (a),  and  in  Doe  dem. 
Thompson  v.  Lediard{b\  it  was  held,  that  a  mortgagee 
of  turnpike  tolk  might  maintun  ejectment ;  but  that 
was  the  consequence  of  there  being  ^^  a  direct  demise 
of  toll  houses  and  gates  "  (c) :  but  in  Doe  dem.  Myatt  y. 
The  St  Helenas  and  Runcorn  Gap  Railway  Company  (d) 
it  was  held,  that,  under  an  assignment  by  way  of  mort- 
gage of  an  undertaking,  and  the  rates,  tolls,  and  other 
sums  arising  &c.,  the  mortgagee  did  not  acquire  title 
to  the  land,  and  could  not  maintain  ejectment* 

They  also  cited  The  Commissioners  of  Charitable 
Donations  and  Bequests  v.  Wybrants.  (e) 

Mr.  Purvis  and  Mr.  Lewin,  in  support  of  the  Mas- 
ter's report.  This  case  must  be  decided  on  the  terms 
of  the  Mortmwi  Act  (^),  the  provisions  of  which  are 
very  extensive.  It  declares  that  all  gifts,  &c.,  '^  or 
lands,  tenements,  or  other  hereditaments,  or  of  any 
estate  or  interest  therein^  or  of  any  charge  or  incum* 
brance  affecting  or  to  affect  any  lands,  tenements,  or 
hereditaments,"  &c,  made  in  any  other  form  than  in 
the  Act  directed,  '*  shall  be  absolutely,  and  to  all  in* 
tents  and  purposes,  null  and  void." 

The  question,  therefore,  is«  whether  the  Court  can 
hold,  that  the  shareholders  in  a  Dock  Company,  having 
land  covered  with  water  as  docks,  besides  land  covered 
with  warehouses  and  buildings,  have  no  interest  in  the 
land  itself.  If  they  have  no  interest  in  the  land  to 
whom  does  it  belong?  The  shareholders  altogether 
are  equitably  entitled  to  the  land,  and  each  is  entitled 

to 

{a)  2  Bo9.  *  P.  219.  (d)  2  Q.  B.  Rep.  3G4. 

(b)  4  Bam.  <$  Ad,  137.  {e)  2  Jon.  ^  Lot.  182. 

(c)  \  Q.  B.  Rep.  3'?2.  (g)  9  G.  2.  c.  36, 
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to  his  proportion^  and  not  to  a  mere  security ;  Hudle- 
Mton  y.  Gouldsbury  (a),  where  it  was  held  that  shares 
in  a  canal  will  not  pass  by  a  bequest  of  '^  property 
vested  in  securities.'' 


The  Act  relating  to  the  St.  Katharine  Dock,  6  G.  4. 
c.  cv.  authorised  certain  "  rates,  rent,  or  sum "  to  be 
received  for  wharfage  and  housing  (6),  and  gives  a  power 
of  distress  on  the  ships  (c),  and  a  power  of  sale  and  dis- 
tress on  the  goods,  for  the  "rates  or  rent^{d)y  and  it 
vests  the  docks,  buildings,  &c,  in  the  Directors,  for  the 
use  of  the  Company,  (e)  The  Directors,  therefore,  have 
the  lands  and  the  «  rents  "  issuing  thereout,  in  trust  for 
the  proprietors.  It  is  difficult  then  to  imagine  that  the 
proprietors  or  shareholders  have  no  "  interest"  therein. 
In  Pearson  v.  Lane  {g)  it  is  said,  "  where  land  is  given 
upon  a  trust  to  sell  and  to  pay  the  produce  to  ^.,  though 
no  interest  in  the  land  is  expressly  given  to  him,  in 
equity  he  is  the  owner,  and  the  trustee  must  convey 
as  he  shall  direct."  The  proprietors  might  have  an  ac- 
count of  the  profits  of  the  land  in  this  Court,  and  the 
difficulty  in  executing  the  decree  would  not  prevent  it : 
Adley  V.  The  Whitstable  Company*  (A) 


In   The  King  v.    Bates  (t),  parish  bonds  given  and 

secured  on  parish  rates  were  held   to  be  an  interest  in 

land,  and  so  were  rates  and  duties  to  be  levied  for  the 

Uverpool  Dock,   The  King  v.   Winstanley{k\    and  in 

Buekeridge  v.  Ingram  (/),  the  shares  in  the  navigation 

of  the  river  Avon  were  held  real  estate,  and  subject  to 

dower. 

It 


(a)  \QBeav.Wl. 

(A)  Sect.  113. 

(c)  Sect.  114. 

(^0  Sect.  117. 

(J)  Sect.  159. 

Vol.  XI. 


(g)  17  ret.  p.  104. 
(A)  Ihid.  315. 
(0  3  Pnce,  341. 
(*)  8  Price,  180. 
(/;  2  Vet,  jun.  652. 


LI 


6U  CASES  IN  CHANCERY, 

1849.  It  18  said,  that  the  several  acts  declare,   tliat  the 

'^Ijr^V^  shares  shall  be  deemed  "  personal  estate/'  and  be  trans- 
it, missible  as  such;  the  question  is  not,  whether  the 
MiLNB.  shares  are  real  or  personal  estate,  but  whether  they  are 
**  interests  in  land."  Leaseholds,  mortgages,  judgment 
debts,  land  tax,  and  all  chattels  real  are  personal  estate : 
nevertheless,  thej  arc  within  the  Mortmain  Act,  as 
being  interests  in  land.  Again;  though  real  estate  is  ire- 
quentlj  considered  personalty  for  a  particular  purpose, 
yet  it  is  not,  for  all  purposes,  considered  subject  to  all 
the  incidents  and  liabilities  of  real  estate.  Thus  realty 
directed  to  be  sold,  though  impressed  with  the  cha- 
racter of  personalty  as  regards  the  legatees,  is  not 
liable  to  the  probate  duty  payable  on  personal  assets ; 
Matsan  v.  Swift  {a)  \  nor  is  the  share  of  a  deceased 
partner  in  partnership  freeholds,  distance  v.  Brad" 
shaw(b)y  though  considered  personal  estate,  as  be- 
tween the  partners  and  their  representatives;  Oaio- 
shay  V.  Maule.  (c)  The  distinction  is  stated  in  The 
King  v.  The  Dock  Company  of  Hull  (rf),  where  the 
question  was,  whether  docks,  the  shares  in  which 
the  Act  had  declared  should  be  considered  as  per- 
sonal property,  had  properly  been  rated  to  the  poor  as 
land.  The  Court  said,  *^  as  between  the  heir  and  the 
executor,  this  is  to  be  considered  as  personal  property : 
but  the  legislature  did  not  intend  to  alter  the  nature 
of  it  in  any  other  respect"  In  Flint  v.  Warren  (e)^ 
the  yice-Chancellor  of  England  held,  that,  though  real 
estate  directed  to  be  sold  might  be  considered  converted 
out  and  out,  yet  that  a  charity  could  not  take  any  part 
of  the  produce  by  devise. 

All  the  earlier  authorities  are  most  restrictive  in  the 
construction  of  the  statute,  and  of  the  words  ''estate  and 

interest" 

(a)  8  Beavan,  368.  (d)  1  Term  Rep.  p.  221. 

(b)  4  Hare,  315.  (e)  14  Simmu,  564. 

(c)  1  Stoan.  495. 
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interest "  in  land,  which  are  contiuned  therein.  Thus  a 
right  to  moor  chains  in  the  Thames  {Negus  v.  Coulter  {a)  )y 
mortgages  of  land  (  Tlie  Attorney-General  v.  Meyrick  (b) 
and  ITie  Attorney-  General  v.  The  Earl  of  Winchelsea  (c)  ), 
leaseholds  (d)y  shares  in  Bath  navigation,  turnpike  bonds, 
oommissioners'  bonds  for  improving  Bath  (^Howse  v.  Chap- 
man (e)  ),  turnpike  tolls  {Knapp  v.  Williams  (y)  ),  money 
secured  by  county  rates  {Finch  \.  Squire  (h))y  a  judg- 
ment debt  (Collinson  v.  Pater {i)\  and  canal  shares, 
which  hy  act  of  parliament  were  declared  to  be  personal 
estate  (Tomlinson  v.  Tomlinson {k)y  have  successively 
been  held  to  be  within  the  Mortmain  Act,  and  incapable 
of  being  bequeathed  to  a  charity. 


Walker 

V, 

Milne. 


Down  to  the  case  of  The  Attorney-General  v.  Giles, 

the  authorities  are  uniform.    But  that  case  was  decided 

on   this,  that  the   shareholders,  under  the  Act,  were 

merely  entitled  to  receive  interest;  and  that  originally 

the  Company  was  unconnected  with  land,  which  they 

now  held  merely  for  the  convenience   of  the  trade. 

Here  the  distinction  is,  that  the  possession  of  land  is 

not  accidental,  but  permanent  and  is  essential  to  the 

undertaking,  which  consists  of  purchasing  land,  and,  by 

a  particular  mode  of  improving  and  altering  it,  to  make 

it  profitable.    Sparling  v.  Parker  is  directly  opposed  to 

the  previous  decision  of  Sir  John  Leach  in  Tomlinson  v. 

Tomlinsony  which  latter  case  was  not  brought  to  the 

attention  of  the  Court  in  Sparling  v.  Parker:  Hilton 

y.  Giraud  was  decided  on  the  authority  of  Sparling  y. 

Parker. 

Thompson 

(d)  See  Middleton  v.  Spicer, 
1  Bro.  C.  C.  201. 

(e)  4  Fes.  542. 
(g)  Ih,  430.  n. 
(h)  10  rw.4l. 
(0  2  Russ.  j-  Afyl.  344. 
(k)  9  Beavoftj  459. 


(a)  1  Ambler,  367. 

(b)  2  Vet.  sen.  44. 

(c)  3  Bro.  C.  C.  373. ;  and  see 
Ationiey^  General  v.  Caldwell^ 
2  AmblcTf  635.,  and  Pickering  v. 
Lord  Siamford,  2  Fes.  jun.  272. 
and  3  Fe$.  331. 

LI  2 
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1849.  Thompson  v.  Thontpson  was  a  case  of  a  Gas  com- 

^r^^^'^^    pa^y>  where  the  object  was  to  vend  gas,  and  not,  as 
V,  here,  to  improve  real  estate. 

MiLNB. 

With  respect  to  the  bonds,  the  decisions  in  Howse  v. 
Chapmariy  Knapp  v.  Williams^  and  Finch  v.  Squire  re- 
main untouched  by  any  recent  cases. 

Mr.  Walpole  and  Mr.  Phillips  also  supported  the 
Master's  report. 

Mr.  Turner  and  Mr.  Piggott^  for  the  executors. 

The  Master  of  the  Rolls  said,  he  only  required  a 
reply  in  respect  to  the  bonds,  for  on  the  other  point  he 
retained  his  former  opinion. 

Mr.  Roupelly  in  reply. 

The  Master  of  the  Rolls. 

If  I  thought  it  likely  that  by  taking  time  to  consider 
I  could  derive  any  further  information  upon  this  sub- 
ject, I  certainly  would  postpone  my  judgment.  But 
having  had,  on  different  occasions,  ample  opportunities 
of  considering  this,  which  undoubtedly  is  a  very  nice 
question,  it  does  not  appear  to  me  that  I  ought  to 
delay  delivering  my  opinion. 

The  testator  has  bequeathed  a  portion  of  his  property 
in  such  a  way  as  to  induce  the  next  of  kin  to  think, 
that  these  charity  legacies  are  contrary  to  law  and  can 
be  defeated,  and  consequently  that  the  money  which  the 
testator  intended  for  the  charitable  objects  ought  to  be 
paid  to  them  (the  next  of  kin.  j  No  one  has  a  right  to 
find  ally  fault  with  that  course  of  proceeding.  The 
next  of  kin  claim  the  benefit  of  the  law,  and  are,  there- 
fore, 
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fore,  dolDg  what  they  have  a  perfect  right  to  do.  The  ^  ^^^* 
Master  has  reported  that  certain  portions  of  the  tes- 
tator's personal  estate  which  he  has  set  forth,  are  to  be 
considered  as  chattels  real,  or  otherwise  arising  from 
or  connected  with  land.  The  species  of  property  now 
under  the  consideration  of  the  Court  was  never  con- 
templated when  the  Mortmain  Act  was  passed,  nor 
when  some  of  the  decisions  under  that  Act  were  made ; 
and  it  requires  some  consideration,  how  far  the  pro- 
visions of  that  Act  are  applicable  to  the  present  state  of 
circumstances.  The  difficulty  does  not  appear  to  me, 
nor  is  it  alleged  in  the  argument,  to  arise  from  any 
difficulty  in  the  construction  of  the  Act ;  but,  from  the 
decisions  upon  it,  which  are  of  such  a  nature,  that  if 
the  principle  of  them  were  to  be  strictly  applied  to  this 
case,  it  would  give  to  the  next  of  kin  the  relief  here 
prayed.  And  one  of  the  Counsel,  in  arguing  this 
case,  did  not  exceed  the  liberty  which  he  was  en- 
titled to  take  upon  himself,  when  he  said,  "  that  the 
Court  would  have  done  a  great  deal  better  by  at  once 
•expressing  its  disapprobation  of  the  former  decisions, 
and  by  overruling  them,  than  by  attempting  to  recon- 
cile them  or  attempt  to  come  to  a  conclusion,  consistent 
with  those  prior  decisions.'' 

But  how  does  the  matter  stand  ?  We  are  now  apply- 
ing this  Act  to  a  new  state  of  things,  which  has  since 
arisen,  to  Joint  Stock  Companies,  which  have  created 
a  new  species  of  division  of  property  among  numerous 
parties,  and  to  new  rights,  which,  within  a  very  few 
years,  have  been  brought  into  existence.  The  question 
depends  on  the  rights  of  parties  in  a  Joint  Stock  Com- 
pany created  by  act  of  parliament. 

With  respect  to  the  shares,  I  do  not  think  I  have 
any  thing  to  add  to  what  I  said  on  a  former  occasion 

LIS  as 
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1849. 


Walker 

V, 

Milne. 


as  to  the  principlo  on  which  the  decisions  have  pro- 
ceeded. At  any  rate  it  does  not  appear  to  me  necessary 
to  do  so  on  this  occasion,  for  I  am  compelled  to  say, 
that  I  adhere  to  the  opinion  I  then  expressed. 

It  is  true  that  my  opinion  was  expressed  without 
any  knowledge  or  recollection  of  the  decision  in  Tom- 
linsan  v.  Tomlinson  (a).  If  I  had  been  aware  of  it 
at  that  time,  I  do  not  think  that  it  would  have  led 
to  any  different  result.  Notwithstanding  that  different 
opinion,  I  should  have  been  bound  to  apply  my  own 
judgment  to  the  case  then  before  me;  and  although 
I  must  of  necessity  have  felt  great  reluctance  in  de- 
parting from  a  decision  of  one  of  my  predecessors  on 
this  matter,  yet  I  do  not  think  that  case  would  have 
led  to  a  different  result.  It  would  have  justly  induced 
me  to  consider  the  point  with  a  great  deal  of  caution, 
and  this  I  believe  I  did. 


The  only  difference  between  this  and  the  former  case 
relates  to  these  bonds.  I  am  not  sure  that  they  do  not 
come  very  near  the  principle  laid  down  as  to  policies 
of  assurance,  in  the  case  of  March  v.  The  Attorney- 
General,  (b)  I  do  not  see  a  material  difference  between 
them.  These  securities  are  given  by  the  authority  o 
the  act  of  parliament,  plainly  with  a  view  to  the  ooncem 
continuing,  and  not  with  a  view  of  coming  to  a  Court 
of  Equity  to  have  it  broken  up  and  possesidon  taken  by 
this  Court.  I  think,  therefore,  the  principles  stated  by 
me  on  the  former  occasion  are  applicable  to  these  bonds ; 
and  it  is  my  duty  to  allow  these  exceptions  to  the 
Master's  report  in  that  respect. 

I  should  have  been  very  glad  if,  by  any  assistance  o^ 
mine,  the  parties  could  bring  this  case  before  the  Lord 

Chancellor 

(a)  9  Beavan,  459.  (^)  5  Bcawm,  433. 
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Chancellor  without  any  fiirther  expense.  I  do  hope 
it  will  come  under  hk  consideration^  in  order  that  the 
question  may  be,  as  far  as  it  can  be,  by  any  decision 
of  a  Court,  not  the  highest  of  all,  brought  to  a  final 
oonclusion.  The  parties  will  render  a  public  service 
by  bringing  the  question  under  the  consideration  of 
the  Lord  Chancellor.  If  this  depended  on  my  own 
dedsion  alone,  I  should  perhaps  have  felt  a  little  more 
reluctance  in  acting  upon  it  as  a  settled  matter ;  but 
the  point  is  supported  by  the  recent  decisions  of  Vice- 
Chancellor  Knight  Brtice. 


619 


1849. 


HALL  V.  FRANCE. 


March  9. 


UNDER  the  trusts  of  a  deed  of  1837,  Franch  and  AsumofsoooL 
Hughes  held  a  sum  of  3000/.  consols,  m  trust  for  Y'vlT^ol 

Mrs.  Crawley  for  life,  with  remainder  to  Mr.  Cratoley  certain  trusts. 

.  ,  The  cettvu 

for  life,  with  remainder  as  Mrs.  Crawley  should  by  deed  quetruitmort^ 

or  wiU  appoint.  ^fi^^d 

C,  transferred 
On  the  11th  December  1841,  Mr.  and  Mrs*  Crawley  f^^!"^^^ 
mortgaged  this  sum  to  Admiral  Mainwaring  for  12002.  \  on  family 
and  on  the  same  day  notice  of  the  charge  was  given  J^^^*  to  E. 

to  the  trustees.  ^^  f-  ^  £^e 

receipts.  The 

solicitor  of  jf. 

On  the  14th  of  December  1841  Admiral  Mainwaring  and  ^..having 

. .      notice  of  the 
asttgned  the  1200/.  to  Hall  and  Harrison  upon  certsdn  secondary 

tnifltfl  trusts,  paid  the 
'^^^    1200/.  to  i^. 
alone.    Held, 
that  A,  and  B.  were  personally  liable  to  repay  the  money  with  interest  and  costs. 

Z/4 


520  CASES  IN  CHANCERY. 

1849.  trusts  for  himself,  his  wife,  and  their  children ;  and  it 
was  by  the  settlement  declared,  that  the  receipt  in 
writing  of  Hall  cmd  Harrison  or  of  the  survivor,  &c.y 
should  be  a  good  and  sufficient  discharge  for  the  sum  of 
1200/.  and  interest,  or  for  so  much  thereof  respectively 
as  should  be  thereby  expressed  to  haye  been  received. 

Mr.  and  Mrs.  Crawley  directed  the  trustees,  Franck 
and  Huffhesy  to  sell  a  sufficient  part  of  the  30002.  to  pay 
off  the  mortgage.  Conmiunications  took  place  between 
Mr.  Groves,  the  solicitor  of  Franck  and  Hughes,  and 
Harrison,  the  trustee  and  solidtor  of  the  Matn^parings, 
in  the  course  of  which  Groves  was  informed  of  the 
transfer  of  the  1200/.  to  Hall  and  Harrison  as  trusteen 
of  Admiral  Mainwarittg^s  settlement. 

On  the  8th  of  Mag  1843,  Mr.  Groves  wrote  to  Mr. 
Harrison,  appointing  a  meeting  at  the  Bank,  to  pay  off' 
Admiral  Maintoaring^s  mortgage,  adding :  *'  I  have 
some  recollection  of  your  stating  that  this  mortgage  was 
now  vested  in  some  other  persons.  Who  are  they? 
Their  title  should  be  shewn,  and  I  should  have  their 
receipt  or  authority  for  payment  to  you.  I  presume 
you  are  prepared  with  one  or  the  other;  if  not,  the- 
matter  must  again  stand  over." 

On  the  following  day,  Franck  and  Hall  sold  out 
sufficient  to  produce  126121,  and  handed  the  amount  to 
Groves f  their  solicitor. 

« 

On  the  10th  of  Mag  1843,  Groves  paid  this  sum  to 
Harrison  alone,  who  indorsed  a  receipt  on  the  mortgage 
deed,  in  the  following  form : 

'<  Memorandum 
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• 

'*  Memorandum.      I  acknowledge  to  have  this  day        1849. 
leceiyed  the  within  mentioned  principal  simi  of  1200iL        Hall^ 
due  upon  the  within  security.  v. 

«  J.  W.  Harrison.  Franck. 

^*  For  self  and  co-trustee, 

"  10th  May  1843." 

Harrison  at  the  same  time  handed  over  to  Groves  the 
mortgage  deeds  and  the  assignment  to  HaU  and  Harrison, 
but  no  release  or  assignment  of  the  mortgage  was  exe- 
cuted. 

Harrison  misapplied  the  money,  but  continued  to  pay 
the  interest  until  June  1844.  HaU  died  in  February 
1844,  and  Harrison  died  in  July  foUowing  insolvent. 

The  Plaintiffs,  having  been  appointed  new  trustees  of 
Admiral  Mainwarin^Q  settlement,  filed  this  bill  against 
Franck  and  Hughes^  seeking  to  make  them  personally 
responsible  for  the  1200/1  and  interest,  on  the  ground 
that  they  had,  with  notice,  paid  the  same  over  to  a  party 
not  entitled,  whereby  it  had  been  lost. 

The  Defendants  admitted,  that  at  the  time  of  pay- 
ment. Groves,  their  solicitor,  had  notice  of  the  transfer 
to  HaU  and  Harrison,  They,  however,  insisted,  that 
Harrison  had  been  authorised  to  act  for  HalL  That 
the  receipt  was  the  joint  receipt  of,  or  equivalent  to, 
the  joint  receipt  of  Harrison  and  HalL  That  Hall  con* 
curred,  or  must  be  deemed  to  have  concurred  therein, 
or,  at  all  events,  that  the  receipt  signed  by  Harrison, 
on  behalf  of  himself  and  co-trustee,  was  a  valid  receipt, 
and  a  good  discharge,  Harrison  being,  at  the  time,  the 
solicitor  of  Admiral  Mainwaring,  and  wife,  and  of  HaU 

It 
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1849.  It  was,  however,  admitted,  during  the  argument,  that 

Harrison  was  not  the  solicitor  of  HaU,  and  no  authority 
of  Hall  was  proved. 

Mr.  Turner  and  Mr.  Shebbeare  for  the  Phuntiffi. 
The  letter,  receipt  and  answer  shew,  that  the  Defend- 
ants had  notice  of  the  transfer  and  settlement.  It  is, 
therefore,  simply  a  case  of  trustees  paying  trust  monies 
to  one  of  two  trustees,  with  notice  that  it  could  only 
be  properly  paid  into  the  hands  and  upon  the  recdpt  in 
writing  oi  two.  It  is  admitted  that  Harrison  was 
not  the  solicitor  of  HalL  Hall  never  concurred  in  the 
recent ;  and  it  does  not  appear  that  he  knew  of  the 
ireceipt  at  the  time  of  his  death. 

The  Defendants  having,  improperly  and  in  breach  oF* 
trust,  paid  over  the  money,  and  having  caused  its  loss^ 
are  personally  responsible,  (a) 

Mr.  Walpole  and  Mr.  Keene  for  Admiral  imd  Mrs.* 
Maintoaring. 

Mr.  Roupell  and  Mr.  E.  G.  White,  for  the  Defendants 
Franck  and  Huffhes,  relied  on  the  defence  raised  by  th^ 
answer;  and  they  argued,  that  Harrison  having  the- 
custody  of  the  deeds,  and  being  solicitor  for  AdmiraL 
Mainwarinffi  must  be  deemed  to  have  been  authorised 
to  receive  the  money ;  and  that  Hall  must  have  known 
and  acquiesced  in  the  receipt. 

They  also  argued,  that,  at  all  events,  this  was  not 
case  for  costs. 

Thi 

(a)  See  Attdrews  v.  Botufield,  10  Beavan,  511. 
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The  A£a8T£b  of  the  R0LL8  (without  hearing  a  reply).        1849. 

In  this  case,  the  situation  of  the  Defendants  is  very     ^^^^^^^ 
unfortunate ;  but  it  has  been  caused  by  their  negligently 
placing  trust  money  in  the  wrong  hands. 

The  case  is  simply  this: — A  sum  of  3000iL  was 
standing  in  the  names  of  Franch  and  Hughes,  on  cer- 
tain trusts  for  the  benefit  of  Mr.  and  Mrs.  Crawley. 
They  charged  this  fund  by  way  of  security  for  1200iL, 
which  oiight  to  have  been  paid  to  two  trustees,  HaU 
and  Harrison,  or  to  the  survivor.  On  the  8th  of  Mcj 
1843,  GroveSy  the  solicitor  of  Franck  and  Hughes,  being 
duly  attentive  to  the  interest  of  his  dimts  the  trus- 
tees, enquired  who  were  the  parties  entitled,  and  re- 
quired their  title  to  be  shewn,  and  to  have  a  receipt 
or  authority  for  payment,  otherwise,  he  said,  the  matter 
must  stand  over. 

On  the  9th  of  May,  a  sufficient  part  of  the  stock  was 
sold,  and  12002.  was,  on  the  same  day,  in  the  hands  of 
Franck  and  Hughes  as  trustees  for  the  mortgagees. 
They  paid  it  to  Groves,  intending  that  he  should  pay  it 
Into  the  proper  hands.  Groves,  therefore,  had  it,  subject 
to  the  obligation  of  paying  it  to  Harrison  and  HaU, 
the  persons  entitled  to  receive  the  money  under  the 
authority  of  the  deed,  which  enabled  them  or  the  sur- 
vivor to  receive  it.  Groves,  who  the  very  day  before 
had  said,  that  he  must  have  the  title  of  the  persons 
interested  shewn,  and  who  ought  therefore  to  have 
looked  to  the  deed,  by  which  authority  was  given  to 
the  two  or  the  survivor  to  receive,  was  induced  to  pay 
it  to  one  in  the  absence  of  the  other,  and  apparently 
with  knowledge  of  his  want  of  title. 

Groves 
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1849.  Graves  placed  confidence  in  Harrisariy  thinkings  no 

doubt^  that  he  was  to  be  relied  on;  but  it  turned 
out  otherwise.  Who  is  to  bear  the  loss  ?  Are  these 
persons  who  never  gave  any  autliority  to, — who  never 
reposed  any  confidence  in  Harrison  alone?  No.  It 
must  be  borne  by  those  who  have  improperly  paid  the 
money  to  Harrison. 

It  is  argued  for  the  Defendants,  that  Harrison  had 
authority,  because  he  had  the  trust  deed  in  his  pos- 
session. But  this  was  the  very  deed  which  shewed  that 
the  authority  to  receive  was  vested  in  two  or  the  sur- 
vivor of  them ;  and  it  appears  to  have  been  produced 
and  handed  over  to  Groves^  who,  instead  of  paying  due 
attention  to  it,  considered,  erroneously,  that  it  enabled 
him  to  make  a  valid  payment  to  one  instead  of  two. 

Then  it  is  said,  that  Harrison  was  not  only  in  pos- 
session of  the  deeds,  but  was  the  solicitor  of  the  cestui 
que  trust ;  and,  therefore,  ought  to  be  held  to  have  au- 
thority to  receive  the  money.     The  argument  is  incon- 
sistent with  all  transactions  of  the  sort.     Where  there 
are  several  trustees,  one  of  them  must  necessarily  have 
possession  of  the  deeds,  but  on  behalf  of  alL      This 
possession  does  not  give  the  least  authority  to  one  to 
receive  monies,  which,  by  the  trust  deed,  are  made  pay- 
able to  two.     As  to  his  being  the  solicitor  of  Mr.  and 
Mrs.  Mainwaring^  that  is  not  material ;  for,  except  as  to 
their  own  interests,  the  concurrence  of  cestuis  que  trust 
would  not  alter  the  trustees'  liability. 

If  there  had  been  due  diligence,  this  unfortunate 
loss  would  never  have  happened;  I  think  that  the 
trustees  are  bound  to  make  good  the  money,  with  in- 
terest, according  to  the  rate  reserved  by  the  security. 

As 
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As  to  the  costs,  this  question  occurs,  what  made  this  1849. 

suit  necessary  ? — Nothing  but  the  resistance  of  the  De-  Hall 

fendants  to  a  just  and  valid  demand.    I  cannot  do  other-  r. 

wise  than  order  the  Defendants  to  pay  the  costs.  ranck. 


BURRELL  V.  BASKERFIELD.  March  le,  17 

19. 
April  4.  28. 

THE  testator,  Thomas  Basherfieldy  by  his  will,  dated  A  testator 
in   1815,  amongst  other  things,  expressed  him-  SliaryrefS^d 
self  as  follows :  —  "I  hereby  give  and  bequeath  to  my  personal 
dear  wife  all  my  2000^  Bank  stock,  for  her  to  give  by  ^f^  for  Ufe, 

wilL  to  and  amongst  any  of  my  cousins  as  shall   be  and*  after  her 

-r^  i^  ^  ^     ^  death,  he  gave 

most  agreeable  to  her;    that  she   may  have  it  in  her  « full  power*' 
power  to  reward  their  kindness  to  her.     But  in  case  ^  his  execu- 
she  does  not  choose  to  dispose  of  the  same  by  her  will ;  heirs  or  as- 
then  that  Bank  stock  to  be  added  to  the  general  fund,  Jl^  all  his 
and,  as  the  residue,  after  my  dear  wife's  decease,  to  go  property  to- 

share  and  share  alike  between  all  my  first  cousins.  ^\\  ^^  houses 

and  other 
estates  and 
"  And  I  hereby  give,  devise  and  bequeath  to  my  convert  into 

dear  wife,   for  her  natural  life,  all   the  rest  and  re-  ^^^f!f^^^ 
'  ^  funded  pro- 

mainder   of  my  property,  real  and  personal,  as  free-  perty,  and 
hold,  leasehold,  copyhold,  and  all  the  monies  I  have  in  cgrSun  ^^ 

the   public  funds,   or  various   stocks   at  the  Bank  of  legacies ;  then 

„     -      ,    the  whole  of 
J^ngland^  his  property 
was  to  be 
divided  amongst  hiH  twelve  first  cousins.    Held,  on  the  context,  that  the  real 
estate  ought  to  be  considered  as  converted  into  personalty. 

A  testator  professed  to  give  legacies  to  each  of  twelve  first  cousins  ftomina^tm,  but 
he  enumerated  eleven  only,  and  stated  the  other  to  be  dead,  and  desired  his  legacy 
to  be  paid  to  his  children.  He  afterwards  directed,  after  the  decease  of  his  wife, 
the  whole  remainder  of  his  property  "  to  be  divided,  share  and  share  alike,  to  his 
aforesaid  twelve  first  cousins  and  their  children."  Held,  that  the  first  cousins 
took  vested  interests  at  the  death  of  the  testator,  subject  to  be  divested  on  their 
deaths  in  the  widow's  life,  in  which  event  thdr  children  took  by  substitution. 


*  «>  te*®         *Vp  \)e8*  *^^t.  w»  toy  **        ;f  too"* 

*    to  <»*     _„  oett*        ,1  Sic  «"^        .V  "•■* 
—        .  fi»  ?"  .      B*"^""     ■   M  IK""''    ._  If 

te««»^     J  .\e«»  ""^  .  no  """^      fVbof 
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'^  And  from  and  immediatelj  after  the  death  of  my  1849. 
dear  wife,  and  not  before,  then  I  give  full  power  to  my 
executors,  their  heirs  or  assigns,  to  collect  all  my  pro- 
perty together,  and  sell  the  houses  and  other  estates,  1*a8»«*'«">» 
and  to  conyert  into  money  all  my  funded  property,  and 
then  to  pay  first  the  following  legaiSies^"  He  then 
gave  SOOL  in  legacies,  and  proceeded :  **  then  the  whole 
of  the  remfunder  of  my  property  is  to  be  divided,  share 
and  diare  alike,  to  my  aforesaid  twelve  firtt  cousins  and 
their  children.^ 

By  a  codicil,  dated  in  1816,  after  stating  certain  dis* 
agreem^ts  between  him  and  his  cousin  Mrs.  Burrett^ 
and  that  a  sum  of  money  stood  in  the  joint  names  of 
fami,  the  testator,  and  Mrs.  Burrell  for  the  benefit  of 
her  duldren,  he  proceeded:  ''As  it  is  most  likely  I 
may  not  live  to  see  the  younger  child  come  of  age ; 
and  as  these  funds  stand  in  the  names  of  Mrs.  Mary 
BwrreU  and  myself;  and  on  my  decease  it  will  be 
wholly  in  her  power ;  I  wish,  if  possible,  to  secure  the 
legacy  even  to  the  youngest,  and  therefore  desire,  and 
hereby  give  fiill  power  to  my  executors,  to  withhold 
paying  her  the  l^acy  I  have  left  her,  unless  she  agrees 
to  place  their  names  in  the  trust  with  her,  fen*  the 
security  of  the  children's  property.  And  if  she  will 
accept  of  Mr.  Cock  and  Mr.  Maberly  being  trustees, 
then  she  is  to  have  her  l^acy ;  if  not,  I  hereby  revoke 
that  bequest  to  her,  but  do  not  mean  to  exclude  her 
children  from  the  benefit  she  might  hereafter  possess 
in  the  final  division  of  my  property,  after  the  decease 
of  my  dear  wife." 

The  testator  died  in  1816. 


His  widow  died  in  1846. 


The 
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1849.  The  eleven  cousins  all  survived  the  testator;  but  all 

^t^*^'^*^^     died  in  the  life  of  the  widow. 

BURRELL 

»• 
PA8KBRFIBLD.      y^^^  ^^^  ^f  ^j^^  twelvo  cousius  left  childreu ;  and 

several  of  such  children  also  died  in  the  life  of  the 
tenant  for  life. 

Mr.  K,  Parker  J  Mr.  Hodgson,  and  Mr.  N.  WethereU, 
for  the  Plaintiff^  the  eldest  son  and  heir  of  one  of  the 
testator's  twelve  first  cousins. 

Mr,  Lloyd,  Mr.  Walpole,  Mr.  Purvis,  Mr.  Tttmer, 
Mr.  Teedy  Mr.  RoupeU,  Mr.  (7.  P.  Cooper,  Mr.  FreeKng, 
Mr.  Grove,  Mr.  Rogers,  Mr.  Moultrie,  Mr.  E.  G. 
White,  Mr.  Greene,  Mr.  J,  A.  Cooke,  Mr.  FoUett,  Mr. 
Giffard,  Mr.  R,  Prior,  Mr.  Milne,  Mr.  F.  Bayley,  Mr. 
Wtllcoch  and  Mr.  Calvert,  for  the  numerous  Defendants. 

The  arguments,  for  the  numerous  parties,  were  con- 
flicting ;  but  the  two  points  principally  discussed 
were :  — 

First,  whether,  bj  the  terms  of  the  testator^s  will, 
his  real  estate  had,  as  between  the  real  and  personal 
representatives  of  the  legatees,  been  converted  into, 
and  ought  to  be  considered,  personalty,  so  as  to  pass  to 
the  personal  representatives  instead  of  descending  to 
tbe  heir. 

Secondly,  who,  upon  the  true  construction  of  the 
residuary  gift,  were  the  parties  entitled  ? 

On  the  one  hand,  it  was  argued,  that  the  will  con- 
tained no  imperative   direction   for  conversion;   that 
there  was  no  devise  of  the  estate  to  the  executors,  and 
no  declared  trusts  for  sale ;  and  that  aU  that  the  exe- 
cutors 


Baskbrfibld. 
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cutors  had,  was  a  simple  discretionary  power  of  sell-        1849. 
ing,  if  they  thought  it  advisable  and  necessary  for  the     ^JL^ 
purposes  of  division,  PoUey  v.  Seymour  {a\  Attorney^  ». 

General  y.  Mangles  (b\  ITie  Attorney- General  v.  Sim" 
cox{c\  which,  being  discretionary,  the  Court  could 
not  execute ;  Fordyce  v.  Bridges,  (d) 

Secondly.  That  there  was  no  vested  gift  of  the  re- 
sidue ;  Ford  v.  Bawlins  (e) ;  but  a  direction  to  "  divide^^ 
amongst  a  class;  Doe  v.  Sheffield (g);  which  vested 
only  in  those  living  at  the  period  of  division.  Beck  v. 
Bum{h\  Chevaux  v.  Aislabie(i)f  Hoghton  v.  Whit* 
greave  (A),  Murray  v.  Tancred  (I) ;  and  that  they  took 
per  capitd  ;  Blackler  v.  fVebb  (m),  Cunningham  v.  Mur- 
ray (n\  Wildes  Case(o)y  Oates  d.  Hatterley  v.  JflcA- 
son  (p),  Butler  v.  Stratton  (q),  Buffar  v.  Bradford,  (r) 

On  the  other  hand,  it  was  argued,  that  the  real  es- 
tate ought  to  be  considered  as  converted  into  personalty. 
Smith  V.  Claxton{s)  Wright  y,  Wright  {t)y  and  be  dis- 
tributed as  such;  for  although  there  was  no  express 
devise  or  trust  for  sale,  still  there  was  a  power  for 
that  purpose,  and  an  intimation  of  the  testator's  desire 
that  a  sale  should  take  place ;  and  that  this,  according 
to  the  authorities,  was  suflScient;  Grieveson  v.  Kir- 
sopp  (w),  Ashby  v.  Palmer  (x),  Flint  v.  Warren  (y) ;  and 

in 

(fl)  2Y,^  Col.  (Exc.)  708.  (m)  2  P.  WUHanu,  383. 

(b)  5  Mee.  ^  W.  120,  («)   1  De  O.  4  S,  366. 

(c)  1  Ex,  Rep.  749.  (o)  6  Rep.  16.  h. 

(d)  10  Beavan,  90.  4-  2  Phil-  (p)  2  Strange,  1172. 
Ups,  497.  (q)  3  Bro.  C.  C.  367. 

(e)  1  Sim.  4-  S.  328.  (r)  2  Alk.  220. 
(g)  13  East,  526.  (t)  4  Madd.  484. 
(A)  7  Beavan,  492.  (0  16  Vet.  188. 
(i)  13  Simoru,  71.  (k)  2ir<fm,  653. 
(*>  1  Jac.  4-  fV.  146.  (;r)  1  Afer.  296. 
(0  10  fiimofu,  465.  (y)  14  5^10111,554. 

Vol.  XI.  M  m 


580 


ootv' 


5^1010' 


ieo*> 


-««* 


«3 


<9E 

1 


»^«r  «"' 


3«» 


•SlA- 


3»»««» 


,n««J>*  tee* 


tic 


to 
tie»* 


i>^  '*"LT*«  '^'S  v.»»*S«j«»  >»■ 


tlO» 


get 


i&l 


ea«^' 


Secot^'**':^  escet«^* 
^  ««to 


t\iete 


N»a» 


T\0 


."  otv 


»P 


V»eti 


tT»e 


to 


e^etit. 


SK«^ 


ot  t^'^ : 


,U6«**' 


to 


Toe 


to 


Scott  ^• 

.tvt  «o* 


Vtnef 


ev 


eo^ 


o( 


de**^ 


^,^^^^1!::;.^^^'^ 


^o^^^^rHa-^'"' 


Sfl»" 


r^^'  1.^^-3  °^  "tt   Crook*  ^'     .^ 
tooV  M// X/^ct, C^>  .   ^t^eetv t*. 


rihwa^^ri  (3itti«?*^^^,Ci»> 


pe 


case, 
mott  Ct)' 


Brett  ^• 


^ 


M*^'^' 


Ve« 


233. 


CO 
05^ 


«  T';  396. 


V\  ft  Beoe"*' 


9>^«»- 


V5Si«»''^;C.658- 


CM 


3  fldi*' 


86. 


BURRRLL 

Baskkrpibld. 


CASES  IN  CHANCERY.  531 

take  as  tenants  in  common:   Lugar  v.  Harmon (a)^        1849. 
Knight  v.  GaubL  (&) 

The  following  authorities  were  also  referred  to  in  the 
course  of  the  argument :  —  1  Roper  on  Legacies^  588.  (c), 
1  Jarman  on  WilU^  762.^  2  Jarman  on  Willsj  75.  105., 
Jeffery  v.  Honywood  (d),  Barnes  v.  Allen  («),  2  S'ti^., 
Powers,  172,  173.  (^),  Heron  v.  Stokes  (h)y  Malcolm  v. 
r«y/w  (t),  jFt/cA  V.  Wsft^.  (*) 


7%«  Masteb  of  f  A^  Rolls.  March  19. 

It  is  diBScult  to  construe  a  will  of  this  kind  expressed 
in  such  terms  that  different  meanings  may  be  attributed 
to  the  testator.  The  construction  must  necessarily  be 
doubtful,  and  attended  with  considerable  degree  of 
anxiety  to  the  Judge  who  has  to  decide  it.  He  can 
never  say  in  such  cases,  '*  On  this  matter  I  am  clear ;  ^ 
but  he  must  decide  on  grounds,  which,  upon  a  strict 
consideration,  may  appear  very  imcertain,  and  perhaps 
against  arguments  which  may  be  entitled  to  more 
weight,  than  he,  at  the  moment,  is  inclined  to  attribute 
to  them.  I  confess  I  have  no  overweening  confidence 
that  the  decision  to  which  I  find  it  my  duty  to  come  is 
clearly  the  right  one. 

The  points  which  are  to  be  considered  in  this  case 
are : — First,  what  is  to  be  considered  as  the  quality  of 
the  testator's  residuary  estate.  Is  it  to  be  treated  alto- 
gether as  personal  estate,  or  partly  as  real  estate  ?   The 

second 

(a)  ]  Cox,  250.  (g)  6th  edit. 

(b)  2  M^L  4-  K.  295.  (h)  2  Dru.  ^  War.  89.,  and  12 

(c)  4th  edit.  CL^  Fin.  16\. 

{4)  4  Madd.  d98.  (t)  2  Run.  4-  M.  416. 

(e)  \  Bro.  C.  C.  181.  (k)  6  Hate,  145. 
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pay  the  legacies,  and  then  the  whole  of  the  remainder 
was  to  be  divided  as  he  afterwards  directed.  We  also 
find,  firom  a  former  part  of  his  will,  that  the  testator  _  v. 
had  a  general  fund  in  view ;  for  having  given  to  his 
wife  20002,  Bank  Stock,  with  a  power  to  appoint  it 
among  his  cousins,  he  says,  that  if  she  should  not  dis- 
pose of  it,  then  it  is  to  be  added  ^^  to  the  general 
fund;^  and  as  the  residue,  after  his  decease,  ^*  to  go 
share  and  share  alike  between  all  his  first  cousins.'' 
And  in  the  codicil,  which  has  been  so  often  referred 'to, 
he  again  refers  to  "  the  final  division  of  his  property  " 
after  the  decease  of  his  wife. 

On  the  whole,  therefore,  without  saying  that  this  is 
so  strong  as  some  of  the  other  cases,  I  cannot  help  col- 
lecting, from  the  provisions  of  this  will,  that  the  tes- 
tator did  intend  a  trust  as  well  as  a  power  to  con- 
vert all  his  property  into  money,  and  that  it  was 
money  which  was  to  be  divided  amongst  the  persons 
who  were  entitled  to  take. 

The  principal  argument  for  a  contrary  construction 
is,  that  he  has  directed  '^  the  whole  of  the  remainder  of 
his  property"  to  be  then  divided.  No  doubt,  these 
words  would  comprise  real,  as  well  as  personal,  estate : 
it  would  include  all  that  the  testator  had  of  his  own 
in  any  form.  But  when  was  the  remainder  of  his  pro- 
perty to  be  divided  ?  Why,  not  until  all  his  property 
had  been  collected  together,  according  to  the  powers, 
which  was  to  be  efiected  by  the  sale  of  his  real  estate. 
Such  is  the  construction  which  appears  to  me  to  be 
most  reasonable  to  ^ve  to  this  will,  and  I  must,  there- 
fore, hold,  that  there  was  to  be  a  conversion. 

The  next  question  is,  how  is  this  to  be  divided  ?  It 
is  to  be ''  divided,  share  and  share  alike,  to  my  aforesaid 

Mm  3  twelve 
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1849.       twelve  first  cousins,  and  their  children."     It  is 

^^^■^^^^"^^    this  constitutes  an  indefinite  class,  so  that  nobody  can 

V  take  a  vested  interest,  until  the  happening  of  some 

Baskerfibld.  future  event.     I  am  of  opinion  that  they  are  not  a 

class  of  that  kind  which  this  Court  is  in  the  habit  of 
contemplating,  when  it  speaks  of  vesting  at  the  death 
of  a  testator  and  before  the  time  of  division,  or  when  it 
refers  to  the  rule,  that  where  the  gift  consists  wholly 
in  the  direction  to  divide  at  a  future  period,  and  the 
class  is  indefinite,  then  those  persons  only  take,  who 
are  living  and  answer  the  description  at  the  period  when 
the  division  is  to  take  place. 

I  took  the  liberty  of  asking  what  really  was  meant 
by  ^*  a  class  "  in  such  a  case  as  this.  We  are  not  con- 
sidering what  might  be  a  classification  under  any  other 
circumstances,  but  what  is  meant  by  the  expression 
'^  class "  on  occasions  of  this  kind  with  reference  to  a 
question  of  vesting.  I  apprehend  that  you  will  find, 
on  such  occasions,  that  the  term  is  applicable  only  to 
the  case  of  a  plurality  of  persons  comprised  under  one 
general  description,  indefinite  in  number,  and,  indivi- 
dually undistinguished  by  name  or  particular  deugna- 
tion.  I  think  you  will  find,  that  if  the  persons  are 
named,  they  do  not,  in  that  sense,  constitute  a  class^ 
although,  in  common  parlance,  they  may  very  well  be  a 
dass.  The  word  ^'  class  "  would  not,  in  the  latter  view, 
be  improperly  applied  even  to  this  case,  though  it  is 
not  such  a  class  as  this  Court  is  in  the  habit  of  con- 
sidering with  reference  to  the  question  of  vesting. 

Who  are  the  persons  between  whom  the  residue  is 
to  be  divided  share  and  share  alike  ?  Why,  **  my 
aforesaid  twelve  first  cousins  and  their  children."  We 
must,  therefore,  look  back  and  see,  whether  he  has 
mentioned  any  of  them  before.  The  cousins  are  men- 
tioned 
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tioned  before.     The  first  time  they  are  mentioned  in        1849. 

the   will,  is  in  the  clause  giving  the   wife  power  to      ^urr^l 

dispose  of  2000iL  Bank  Stock,  which,  if  undisposed  of,  v, 

''is  to  be  added  to  the  general  fund,  and  as  the  residue,  ^^s"'**"*^* 

after  his  wife's  decease,  is  to  go  share  and  share  alike 

between  all  his  Jirst  cousins.^    Well,  that  would  not 

Jielp  us,  because  he  says,  ''  all  my  first  cousins,"  and  not 

"  my  twelve  first  cousins ;  "  but  I  think  it  can  hardly 

be  doubted,  from  the  general  construction  of  the  will, 

that  this  first  clause  means  his  twelve  first  cousins, 

though  he  has  not  said  it. 

"  His  twelve  cousins  "  are  mentioned  again,  by  name, 
PI  the  legacies  of  100/.  Stock  given  to  each  of  them. 
In  this  gift  it  appears,  from  his  enumeration,  imme- 
diately afterwards  given,  that  eleven  only  were  living ; 
one  of  them  being  dead,  he  directs  a  substitution  of 
the  children  for  that  deceased  first  cousin.  He  enu- 
merates eleven  of  them,  and  he  then  proceeds  to  state, 
that,  as  it  has  pleased  God  to  remove  one  of  them,  he 
desires  the  legacy  of  1002^  be  transferred  between  his 
children.  ''Hence,"  he  adds,  ''I  have  allotted  1200/. 
stock  from  my  5  per  cents,  to  be  paid  to  my  twelve 
first  cousins:" — That  is  immediately  after  he  has  re- 
cited that  he  has  only  eleven,  and  not  twelve.  At  the 
end,  as  well  as  the  beginning  of  this  clause,  he  speaks 
of  the  legacy,  as  if  he  had  given  it  to  the  twelfth 
cousin  who  was  dead,  though  he  had  directed  a  substi- 
tution in  favour  of  the  children. 

There  is  some  fturther  indication  of  his  intention 
to  be  found  in  the  codicil.  There  had  been  some  dis- 
satisfaction, on  the  part  of  the  testator,  with  Mrs. 
Burrellf  the  mother  of  the  PlaintiflT;  he  had  not  that 
confidence  which  he  desired.     In  consequence,  he  di- 

Mm  ^  rects. 
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recte,  that  unless  ehe  agreei  to  what  he  proposes,  then 
he  revokes  the  legacy  given  to  her;  and,  with  refer- 
ence distinctly  to  the  residue,  proceeds :  — "  but  I  do 
'  not  mean  to  exclude  her  children  irom  the  benefit  she 
might  hereafter  possess  in  the  final  diviuon  of  my  pro- 
perty after  the  decease  of  my  dear  wife."  So  that  here 
it  is  assumed  that  the  children  might  take  something  in 
the  final  division. 

My  opinion  is,  upon  the  construction  of  this  will, 
that  he  meant  the  first  cousins  to  take  vested  interests 
in  the  residue  immediately,  and  that  although  he  has 
postponed  the  division  till  the  death  of  his  wife,  yet 
that  he  has  expressed  a  clear  intention  for  the  "benefit 
of  those  cousins,  just  as  if  he  had  named  them. 

I  agree  with  the  argument  which  has  been  so  often 
repeated,  that  when  he  said  the  "  aforeswd  twelve,"  it 
is  just  the  same  as  if  he  had  enumerated  all  the  eleven, 
and  perhaps  as  if  he  bad  enumerated  the  children  of 
the  twelfth.  But  still  I  am  apprehensive  that  that 
may  not  be  right,  for  it  would  be  a  substitution  in  that 
particular  case  only ;  and  it  does  not  seem  to  me  that 
the  words  "  their  children  "  are  limited  exclusively  to 
the  children  of  the  one  who  had  died  before.  I  think, 
therefore,  in  this  case,  that,  having  r^ard  to  the  first 
and  last  part  of  the  will,  and  looking  at  it  all,  I  am 
obliged,  in  the  midst  of  a  great  deal  of  uncertunty, 
to  hold,  that,  according  to  the  proper  construction,  each 
cousin  took  a  vested  interest  on  the  death  of  the  tes- 
tator; and  that  if  any  cousin  died  leaving  children  in 
the  lifetime  of  the  tenant  for  life,  the  vested  interest 
was  diverted,  and  that  the  children  of  such  deceased 
cousin  became  entitled  by  way  of  substitution.' 

Hi; 
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Mr.  Walpole.     I  appear  for  five  of  the  children  of        1849. 
that  twelfth  first  cousin.     It  appears  now,  which  I     ^J^""^""*^^ 
omitted  to  observe,  that  one  of  those  children  died  in  o. 

the  lifetime  of  the  widow.  Biskerpibld. 

The  Masteb  of  the  Rolls. 

My  opinion  is,  that  each  of  those  children  of  the 
deceased  took  vested  interests  on  the  death  of  the 
testator. 


HELE  V.  LORD  BEXLEY.  March  \.  7. 

April  fil.  * 

HELE  i;.  DONOVAN. 

/^N  the  8th  of  May  1815,  Sir  G.  Bawyer  granted  One  of  many 
^^      to    Hele    an    annuity    of    700/.,    charged    on  biSlcmon 
his  estates,  which  were  then  subject  to  certain  family  an  e8tate,filed 
charges,  and  a  number  of  annuities.      ITcfe's  annuity  JhJo^"** 
being  considerably  in  arrear,  he,,  on  the  6th  of  April  and  one  only 

1829,  incum- 
brancers 
(2>.)i  to  have  an  account  of  the  incumbrances,  and  their  priorities  ascertained. 
A  decree  was  made,  directing  a  reference  to  ascertain  the  different  incum- 
brancers and  their  priorities,  and  the  Plaintiff  was  to  bring  them  before  the  Court. 
The  Master  made  his  report,  finding  the  other  charges,  and  rejecting  the  claim 
of  2).,  who  took  exceptions.  The  Plaintiff  neglected  to  bring  the  oUier  incum- 
brancers found  bv  the  Master  before  the  Court,  and  the  exceptions  were  ordered 
to  stand  over,  witn  liberty  to  tiie  Plaintiff  to  file  a  supplemental  bill  against  all  neces- 
sary parties.  The  Plaintiff,  accordingly,  filed  a  supplemental  bill  against  D.  and  the 
other  incumbrancers,  contesting  the  validity  of  the  securities  found  by  the  Master, 
and  seeking,  as  against  i).,  relief  different  from  that  sought  bv  the  origmal  bill. 

Held,  first,  that  the  supplemental  bill  was  irregular,  and  that,  so  fi^  as  it  sou^t 
to  impeach  the  incumbrances  found  by  the  Master,  and  so  far  as  it  sought  against 
2>.  relief  different  from  that  praved  by  the  original  bill,  it  ou^ht  to  be  dismissed 
with  costs.  Secondlv»  that  b.  had  a  right,  in  the  second  suit,  to  impeach  the 
Plaintiff's  securities,  although  he  had  not  done  so  in  the  original  suit.  Thirdly, 
that  the  other  incumbrancers  had  a  right  to  contest  the  Plaintiff  s  security,  although, 
at  the  hearing,  the  Plaintiff  admitted  their  priority ;  and,  lastly,  an  action  was 
directed  to  try  the  validity  of  the  Plaintifi^s  securities. 
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1849.  1829;  filed  his  original  bill^  to  obtain  an  account  of  the 
several  charges  and  incumbrances  on  the  property^  and 
to  ascertain  their  priorities.  The  several  prior  incum- 
"*'^^*  brancersy  except  Donovan^  were  not,  however^  made 
parties  to  the  suit  Donovan  claimed  three  annuities, 
granted  by  Sir  G.  Bowyer  in  March  1814,  and  secured 
by  judgments,  by  means  of  which  he  had  issued  elegits, 
and  had  obtained  possession  of  part  of  the  property. 

On  the  14th  of  December  1832,  a  decree  was  made, 
referring  it  to  the  Master  to  take  an  account  of  the 
respective  charges  and  incumbrances  affecting  the 
estates,  and  to  ascertain  their  priorities:  and  it  was 
ordered,  that  the  Plaintiff  should  file  a  supplemental 
bill,  to  bring  before  the  Court  the  persons  whom  the 
Master  should  find  to  be  the  other  incumbrancers. 

On  the  10th  of  May  1844,  the  Master  made  Ins 
report,  finding  a  number  of  annuitants  and  incum- 
brancers who  had  priority  over  the  Plaintifi^  The 
Plaintiff  took  no  steps  to  make  them  parties  to  the  suit, 
as  he  had  been  directed  by  the  decree. 

The  Master  disallowed  the  claim  of  Donovan^  and 
found,  that  two  of  the  judgments  on  which  he  claimed 
had  been  extinguished  by  a  conveyance  to  him,  and 
that  the  third  had  been  satisfied  by  his  receipts. 

Donovan  took  exceptions  to  his  report  The  excep- 
tions came  on  to  be  argued  in  July  1844,  when,  it 
being  found  that  the  exceptions  might  affect  the  in- 
terests of  the  absent  incumbrancers,  it  was,  on  the  14th 
of  January  1845,  ordered,  that  the  exceptions  should 
stand  over,  with  liberty  for  the  Plaintiff  to  file  a  sup- 
plemental bill  against  all  necessary  and  additional 
parties,  and  to  add  all  necessary  fisu^ts  and  charges  as 

he 
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he  should  be  advised,  and  that  the  Plaintiff  should        1849, 
be  at  liberty  to  apply  to  the  Court  to  have  the  excep- 


tions restored  to  the  paper.  v. 

Lord  Bbxlby* 

Accordingly,  on  the  10th  of  April  1845,  the  Plain* 
tiff  filed  a  supplemental  bill  against  Donovauy  and  all 
the  other  incumbrancers  mentioned  in  the  Master's  re* 
port.  But,  instead  of  adopting  the  conclusions  of  the 
Master,  he  alleged,  that  subsequently  to  the  date  of 
the  Master's  report,  he  had  discovered,  that  the  an* 
noitiee  prior  to  the  Plaintiff^s  were  invalid,  and  that  the 
memorials  were  insuffident  within  the  Annuity  Act 

The  supplemental  bill  prayed  to  have  the  benefit  of 
the  supplemental  matter,  and  of  the  former  decree,  and 
for  an  injunction  and  receiver,  with  directions  to  keep 
down  the  family  charges,  ^'and  that  the  rights  and 
interests  of  the  Plaintiff,  and  the  other  incumbrancers 
in  the  Master's  report  mentioned,  and  the  amounts  and 
priorities  of  such  incumbrancers,  and  the  property 
charged  therewith,  respectively,  might  be  declared  and 
ascertained  by  the  decree,  having  regard  to  the  said 
Master's  report,  and  to  the  drcumstances  in  the  sup- 
jdemental  bill  appearing."  That  directions  might  be 
given  for  hearing  the  exceptions,  in  the  presence  of  the 
other  Defendants  interested  in  the  matter  of  the  ex- 
ceptions. That  Donovan  might  account  for  the  rents 
and  in  respect  of  timber,  and  that  the  annuitants  claim- 
ing under  the  ''void  annuities"  might  also  account, 
and  that  such  annuities  might  ''be  declared  to  be  void, 
as  charges  on  the  estate  in  question,  and  that,  if  neces- 
sary, proper  directions  might  be  given  for  reviewing 
or  rectifying  the  Master's  report  in  that  behalf,"  and 
that  Rowe  and  Donovan  might  be  declared  trustees  for 
the  Plaintiff  and  the  other  incumbrancers. 


By 
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1849.  By   their  answers^  Donovan  and  the  other  incum- 

^■^^^^""^^     brancers  contested  the  validity  of  the  Plaintiff's  secu- 
Hble  ,  "^ 

9.  rity.     Donovan   stated  that  a  copy  of  the  memorial 

LordBMLBT.  ^f  the  Plaintiff's  annuity  had  lately  been  obtained, 

which,  he  insisted,  was  insufficient. 

March  1.  The  exceptions  having  been  again  brought  on, 

7%^  Masteb  of  the  Rolls,  finding  that  the  Plain- 
tiff's security  was  impeached,  declined  to  dispose  of 
DonovarC^  exceptions,  until  that  question  had  been  dis- 
posed of,  and  he  directed  the  Plaintiff  to  open  the  sup- 
plemental bill. 


March  7.  The  supplemental  bill  was  now  brought  on. 

Mr  Roupell  and  Mr.  Rogers  in  support  of  the  sup- 
plemental bilL 

Mr.  Turner  and  Mr.  Bichner^  for  Donovan^  said  that 
the  supplemental  bill  sought  relief  as  against  him  quite 
different  to  that  to  which  the  Plaintiff  was  entitied 
when  leave  was  given  to  file  a  supplemental  bill  for 
the  particular  purpose  of  bringing  the  other  incum- 
brancers before  the  Court.  They  asked  that  so  much 
of  the  bill  might  be  dismissed  with  costs  and  con- 
tended, that  Donovan  was  not  now  estopped  from  ob- 
jecting to  the  validity  of  the  Plaintiff's  securities,  for 
the  Plaintiff  formerly  admitted  the  priority  of  Do- 
navan^s  security. 

Ttie  Master  of  the  Rolls. 

My  impression  is,  that  if  the  supplemental  bill  bad 
merely  sought  the  same  relief  as  was  asked  by  the 

original 
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onginal  bill,  Donovan  could  not  have  been  allowed  to        1849. 

set  up  a  new  defence.  ^^^y^^ 

Hble 

Mr.  Teed,  for  Lord  BexUy,  the  trustee  of  the  estate.  I^'dBKusT. 

Mr.  Purvis  and  Mr.  E.  G.  White,  for  one  set  of 
annuitants,  contended,  that  the  Plaintiff  could  not  pro- 
ceed, until  the  validity  of  his  security  had  been  estab- 
lished at  law. 

Mr.  Walpole,  Mr.  Lloyd,  Mr.  R.  Palmer,  and  Mr. 
Webb,  for  other  annuitants. 

Mr.  Malins  and  Mr.  Willcock  for  Bridger,  a  trustee 
for  the  annuitants,  asked  to  be  dismissed  with  costs. 

Mr.  Pitman  for  Knight. 

Mr.  RoupeUy  in  reply,  contended,  that  Donovan  was 
bound  by  his  former  admission  of  the  Plaintiff's  secu- 
rity, and  could  not  now  contest  it ;  and,  as  to  so  much 
of  the  supplemental  bill  as  contested  the  validity  of  the 
Defendant's  securities,  he  submitted  to  have  it  dismissed 
with  costs.  Their  validity  being  thus  admitted,  he 
ai^ed,  that  the  Defendant  had  now  no  interest  in 
impeaching  the  Plaintiff's  security,  which  could  only 
attach  on  the  property  after  full  satisfaction  of  the 
Defendant's  claims. 

The  Masteb  of  the  EoLLS. 

It  would  be  more  satisfactory  to  me,  if  my  duty  per- 
mitted me  to  concur  in  the  able  argument  I  have  just 
beard,  for  I  cannot  but  feel  the  hardship  occasioned  by 
the  interposition  of  a  new  difficulty  in  the  progress  of 
this  suit,  at  the  end  of  nearly  twenty  years.  The 
parties  are  themselves  protracting  litigation,  the  object 
of  which  I  cannot  very  clearly  see. 

The 
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1849.  The  bill  was  filed  by  the  last,  or  very  nearly  the  last, 

^^^^^      of  several  incumbrancers  upon  the  estate  in  question, 
V.  in  order  to  ascertain  the  incumbrancers  and  their  re- 

Lord  Bbxlit.  gp^tiyQ  priorities.      Few  of  them,  except  Danaoan^ 

were  parties  to  the  cause ;  Donovan  admitted  the  due 
execution  of  the  deeds  which  constituted  the  Plaintiff's 
title.  The  cause  came  on  for  hearing,  when  the  Court 
directed  the  accounts  and  the  inquiries  which  were 
necessary  to  ascertain  the  several  incumbranoers  and 
their  priorities,  and  the  Pl^tiff  was  ordered  to  file  a 
supplemental  bill,  in  order  to  bring  before  the  Court 
the  persons  whom  the  Master  should  find  to  be  the 
other  incumbrancers  on  the  estate.  The  Master,  on 
the  applications  of  the  Plaintiff,  made  his  general  re- 
port, finding  the  several  incumbrancers  and  their  pri- 
orities. The  Plaintiff,  though  directed  to  file  a  sup- 
plemental bill  to  bring  them  before  the  Court,  omitted 
to  do  so.  Donovan  took  exceptions  to  the  Master's 
report  in  respect  of  his  incumbrance,  which  came  before 
the  Court  for  consideration.  It  then  appeared^  that,  in 
disobedience  to  the  decree,  the  other  incumbrancers  who 
might  be  in  conflict  with  Donovan  were  not  before  the 
Court.  The  exceptions  were,  in  consequence,  ordered 
to  stand  over,  and  leave  was  given  to  the  Plaintiff  to 
bring  those  other  incumbrancers  before  the  Court,  and 
state  such  facts  and  charges  as  might  be  neoessaiy  fisr 
the  purpose. 

It  was  necessary  that  the  supplemental  bill  brining 
new  parties  before  the  Court,  should  contain  such  state- 
ments and  charges  as  would  make  it  true  andi^plicable 
to  the  state  of  things  at  the  time  it  was  filed ;  for  the 
statements  could  not  be  exactly  the  same  as  they  were 
in  the  oripnal  bill. 

My 
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My  strong  impression  is,  that  the  Plaintiff  ought  to  1849. 
haye  brought  them  before  the  Courti  upon  such  simple 
statements  as  were  necessary  to  shew  they  were  rightly 
made  parties.  I  think  that  if  that  had  been  done,  they  ^'«*^««^^- 
would  have  been  brought  before  the  Court  in  the  manner 
iutencled  by  the  original  decree,  and  that  in  the  presence 
of  all  parties,  the  exceptions  filed  by  Donovan  might 
have  been  considered,  and  regard  would  then  have  been 
had  to  the  interests  of  all  parties.  Unfortunately,  that 
was  not  the  course  taken  by  the  Plaintiff,  for  he  files  a 
supplemental  bill,  which,  as  against  some  of  the  parties, 
instead  of  relying  upon  the  report,  impeaches  the  very  se- 
curities foimd  by  the  Master.  With  respect  to  Donovan^ 
it  contains  matter  avowedly  new ;  and  I  think  I  may 
clearly  take  it,  that  it  asks  for  relief,  which,  in  the  state 
in  which  the  matter  stood  when  the  bill  was  filed,  could 
not  have  flowed  from  what  appeared  upon  the  original 
bill,  but  to  which,  it  is  said,  the  Plaintiff  would  have 
been  entitled  if  Donovan^s  exceptions  had  been  over- 
ruled, and  the  Master's  report  confirmed.  And  so  much 
does  that  seem  to  be  so,  that  the  Plaintiff  asks  that 
the  rights,  interests,  and  priorities  may  be  ascertained, 
having  r^ard  to  the  Master's  report,  and  to  the  cir- 
cumstances therein  appearing,  and  he  asks,  that  the 
exceptions  may  be  heard  in  the  presence  of  the  other 
Defendants. 

It  is  therefore  perfectly  clear  to  me,  that  the  annui- 
tants whose  annuities  are  impeached,  and  Donovan^ 
against  whom  further  relief  (I  admit  of  the  same  kind) 
is  sought  by  the  supplemental  bill,  in  the  expectation 
that  the  Master's  report  would  be  confirmed  upon  over^ 
ruling  of  the  exceptions,  are  placed  in  a  different  situa* 
tion  from  which  they  were,  when  leave  was  given  to  file 
the  supplemental  bilL  Mr.  Roupell  says,  ^*  I  do  not 
rely  upon  the  admission  made  by  Donovan  before  the 

hearing; 
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1849.        hearing;  neither  do  I  rely  at  all  upon  the  admiflsions  in 

^■^T^^^^     hifl  answer ;  for  the  decree  was  in  such  a  form,  that,  if  he 

o.  thought  fit,  he  might  have  impeached  the  PlaintiflTs 

Lord  BixLBT.  g^iirities  upon  the  enquiry  before  the  Master ;  but  he 

did  not  do  so,  and  because  he  did  not,  he  must  be  held 
to  have  acquiesced  in  that  which  he  admitted  before, 
and  he  has  taken  no  exception  upon  that  ground." 

Whatever  reason  there  might  have  been  for  attend- 
ing to  this,  if  the  Plaintiff'  had  brought  this  matter  for- 
ward, merely  in  the  situation  in  which  it  was  at  the 
hearing  of  the  exceptions,  with  the  simple  addition  of 
the  necessary  parties,  still  it  must  fail  when  the  Plain- 
tiff^ himself  says,  ^^  I  am  not  bound  by  the  report,  I  will 
impeach  by  this  supplemental  bill,  that  part  of  it  which 
is  adverse  to  me  as  to  other  persons."  How  can  the 
Plaintiff*  possibly  argue,  that  the  other  persons  are 
bound  by  the  report,  or  by  the  proceedings  before  the 
Master,  when  he  holds  himself  to  be  entirely  emanci- 
pated from  them  ? 

It  is  under  these  circumstances,  that  I  think,  that 
Donovan^  being  called  upon  to  answer  additional  charges 
made  against  him  by  the  supplemental  bill,  upon  the 
supposition  that  his  exception  would  be  overruled,  and 
that  relief  would  be  obtained  against  him,  founded 
upon  the  report  hereafter  to  be  confirmed,  is  entitled 
to  make  objections  to  the  title  of  the  Phdntiff. 

I  do  not  forget  the  case  of  the  other  Defendants. 
When  they  find  their  securities,  in  favour  of  which  the 
Master  had  reported,  attacked,  they  naturally  say,  ''as 
you  have  impeached  our  securities  we  will  not  admit 
yours."  I  think  it  is  impossible  to  say  they  have  not  a 
right  to  do  so.  But  then  it  is  said,  ''  Bight  to  do  it  you 
may  have,  but  you  should  not  do  it  in  this  case,  because 

we 
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ire  now  admit  your  securities  are  good,  we  consent  to       1849. 

have  so  mucli  of  our  supplemental  bill  as  impeaches 

your  securities  dismissed  with  costs;  and  that  being 

80^  your  resentment  ought  to  vanish,  and  whether  ■«.«▼, 

your  resentment  is  gone  or  not,  it  is  clear  you  are  not 

supporting  this  objection  for  your  interest,  because  our 

title  is  behind  yours,  and  you  must  be  fully  paid  be-    ' 

fore  we  can  get  any  thing."     There  is  something  very 

plausible  in  this. 

But  there  is  something  more  than  that  to  be  con- 
sidered. Has  not  any  Defendant,  at  any  time,  (supposing 
him  not  to  have  precluded  himself  by  some  decisive 
act),  a  right  to  say  to  a  Plaintiff,  "  You  have  no  title 
at  alL  Why  do  you  bring  me  here  ?  I  did  not  ask  you 
to  prosecute  this  suit.  It  is  not  at  all  for  my  benefit 
to  come  here  at  your  bidding,  who  have  no  right.'' 
Has  not  the  Defendant  a  right  to  say  so,  unless  he  has 
in  some  manner  acquiesced  or  done  something  to  pre- 
clude himself  from  taking  the  objection  ? 

I  really  wish  the  objection  had  not  been  taken.  But 
I  cannot  say  that  these  Defendants  have  not  a  right  to 
say  they  will  not  be  kept  here,  at  the  bidding  of  any 
one  who  has  no  right. 

I  must  dismiss  so  much  of  this  bill  as  seeks  to  impeach 
those  annuities.  This  Mr.SoiipelleiCceded  to  at  the  be- 
ginning. 

Then  as  to  Donovan :  I  do  not  mean  to  say  that  it 
is  not  possible  that  relief  to  the  extent  here  sought 
might  not  be  looked  for,  if  DonovarCs  exception  were 
overruled ;  but  I  do  not  think  it  is  at  all  right  to  grant 
it  upon  this  bilL  Therefore,  without  predudmg  the 
Plaintiff  from  any  future  right,  J  ought  to  dismiss  so 
much  of  the  supplemental  bill  as  prays  against  Donovan^ 

Vol.  XL  Nn  more 
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1849.       fnore  than  was  prayed  hj  the  ori^nal  bilL    It  riioiild 

^"^^^^^^     hftve  merely  prayed  such  relief  as  the  Plaintiff  in  the 

0.  presence  of  all  parties  was  entitled  to  under  the  original 

Lord  Bexlbt.  y^^^    i^gtead  of  that,  it  asks  for  some  additional  relief, 

which,  at  the  time  when  the  original  bill  was  filed, 
and  the  cause  called  on  for  hearing,  the  Plaintiff  oonld 
not  have  been  entitled  to. 

I  do  not,  however,  mean  to  preclude  the  Plaintiff 
from  any  right  he  may  have  against  Donovan  in  re- 
spect of  other  things  which  may  occur  in  the  course  of 
these  proceedings. 

I  must  dismiss  this  bill  as  against  Donovan,  as  to 
all  that  relief  which  is  prayed  for  by  it,  and  was  not 
.ought  for  by  the  original  bill 

Then  I  must  direct  the  cause  to  stand  over,  for  the 
purpose  of  an  action  being  brought  to  try  the  validity 
of  the  Phuntiff 's  securities.  The  form  of  action  may 
require  some  consideration.  ^ 


March  20.  WATTS  v.  CHRISTIE. 

Bankers  stop.  fl^HE  Plaintiffs,  Thomas  and  William  Watts,  who 
bdrtg^ndebted  carried  on  business  as  wine  merchants,  employed 

to  A.  on  his  Messrs.  Clarke  &  Co.  as  the  bankers  of  the  partnerslup 
count,  and  firm ;  and  Thomas  Watts  alone  had  a  separate  account 
credhon  of  A.  ^i^]^  ^he  same  bankers. 

and  B.  on  ^^ 

their  joint  On 

account.     A, 

assigned  the  credit  to  it  and  J9.,  and  gave  notice  to  the  bankers  to  tiaasftr  it  sc^ 
cordingly,  which  they  neslected  to  do.  Afterwards  the  bankers  connnitted  an  act 
of  bankruptcy,  and  were  declared  bankrupts :  Held,  that,  in  equity,  if.  aad  ^.  «efe 
not  entitled  to  set  off  the  two  debts. 

Explanation  of  the  nature  of  the  relation  between  banker  and  (inktomer. 

Bankers  have.no  lien  on  the  deposit  of  a  partner  ott  bis  aeparate  acooMit,  lor  a 
balance  due  to  the  bank  from  a  firm. 
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Ob  the  2Sd  of  AprU  1843,  the  bankers  annoimoed  to  184% 
their  customers,  that,  m  coxnequence  of  sudden  pressure, 
a  tempoiwj  suspension  of  their  bunness  was  necessary^ 
At  this  time  the  partnership  of  Messrs.  Thomuu  and 
WUUam  WatU  were  indebted  to  the  banken  in  the 
sum  of  388il,  but,  on  the  other  hand,  the  bankers  were 
indebted  to  Tfumas  Wath  on  his  separate  aocount,  in 
the  sum  of  4782. 

After  the  22nd  of  Ajnilj  no  cash  payments  were 
made  hj  the  bankers;  but  they  continued  to  receive  their 
own  notes  in  payment  of  the  amounts  due  to  them ;  and 
it  appeared,  that  the  amount  of  their  own  notes  received 
between  the  suspension  of  payments  and  the  bank- 
ruptcy amounted  to  72,32621  It  also  appeared,  that  in 
some  instances,  between  the  stoppage  and  the  bank- 
ruptcy, transfers  had  been  made  in  the  bankers'  books, 
from  the  accounts  of  several  customers  to  the  accounts 
of  others,  whereby  the  amounts  due  from  the  bankers 
had  been  pidd  or  set  off. 

At  a  meeting  of  the  connexions  of  the  bankers  on 
the  3rd  of  May  1843,  a  statement  of  their  afiairs  was 
laid  before  the  meeting,  and  it  was  reserved,  that  it  ap- 
peared, that  there  were  sufficient  assets  to  discharge  all 
liabilities,  and  a  surplus  of  120,000il 

On  the  25th  of  May  1843,  Thomas  WatU  assigned 
the  balance  of  478JL  due  to  him  from  the  bank  to  the 
joint  account  of  himself  and  brother ;  and  on  the  same 
day,  they  gave  a  written  notice  to  the  bankers  of  the 
assignment,  and  jointly  required  them  to  place  such 
balance  to  the  joint  account.  The  bankers,  however, 
did  not  comply  with  this  direction. 

On  the  31st  of  May  1843,  a  fiat  of  bankruptcy  issued 
against  the  bankers,  under  an  act  of  baiJaruptcy,  com- 
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mitted  the  preceding  day.  The  assignees  afterwaids 
brought  an  action  at  law  against  Messrs.  fVatts  to  re- 
cover the  balance  of  333Z.  due  to  the  bank,  and  Messrs. 
JVfUtSy  being  unable  to  establish  a  set-off  at  law,  filed  this 
bill  against  the  assignees,  for  an  injunction  to  restrain 
them  proceeding  in  the  action.  They  insisted,  that,  by 
the  assignment  and  direction,  the  sum  of  478Z.  became 
vested  in  the  Plaintiffs  jointly,  and  ought  to  be  con- 
sidered as  transferred  to  the  joint  account  in  the  bankers' 
books,  and  that  then,  instead  of  a  balance  being  due 
from  the  Plaintiffs  to  the  bankers,  there  would  be  a 
balance  of  145/.  due  to  the  Plaintiffs. 


It  appeared,  upon  enquiry  before  the  Master,  that 
the  bankers  had  received  their  notes,  between  the  22nd 
of  ^pn7and  the  31st  o(May,io  the  amount  of  72,326il, 
and  that  several  transfers  had  been  made  in  their  books, 
during  that  interval,  from  joint  to  several  accounts,  and 
the  converse. 


Mr.  Turner  and  Mr.  Glasse^  for  the  Plaintiffi.  Al- 
though joint  and  several  demands  cannot  be  set  off  at 
law  against  each  other,  yet  they  may  in  equity :  E» 
parte  Hanson,  {a)  It  would  be  most  unequitable  to 
allow  the  bankers  to  compel  Thomag  Watts  to  pay  them 
333/.  while  they  owe  him  478/1 

Here  the  direction  to  transfer  operated  as  an  equit- 
able transfer  of  the  separate  debt  to  the  partners.  In 
Row  V.  Dawson  {b\  A.  gave  B.  a  draft  for  a  sum  of 
money,  payable  out  of  the  Exchequer,  and  it  was  held 
to  be  an  assignment  for  value,  and  to  prevail  against  the 
assignees  in  bankruptcy  of  ^.   So  in  Ex  parte  South  (c), 

Lord 


(a)  12  r«.346.,  18  K«.  232., 
and  1  Bose^  156.  And  see  Clark 
V.  Cort,  Or.  4r  Ph.  154. 


{b)  1  Vet.  sen.  331. 
(c)  3  iS^tMiii.  p.  393. 
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Lord  Eldon  says,  '^  It  has  been  dedded  in  bankruptcy, 
that  if  a  creditor  gives  an  order  on  his  debtor  to  pay  a 
sum  in  discharge  of  his  debt,  and  that  order  is  shewn  to 
the  debtor,  it  binds  him ;  on  the  other  hand,  this  doc« 
trine  has  been  brought  into  doubt  by  some  decisions  in 
the  courts  of  law,  who  require  that  the  party  receiving 
the  order  should,  in  some  way,  enter  into  a  contract* 
That  has  been  the  course  of  their  decisions;  but  it  is  cer- 
tainly not  the  doctrine  of  this  Court."  Again,  in  Bum 
V.  Carvalho  (a),  Lord  Cottenham  observes :  **  In  equity, 
an  order  given  by  a  debtor  to  his  creditor  upon  a  third 
person  having  funds  of  the  debtor,  to  pay  the  creditor 
out  of  such  funds,  is  a  binding,  equitable  assignment  of 
so  much  of  the  fund."  Therefore,  in  this  case,  from  the 
date  of  the  order,  both  the  debt  and  credit  became  joint, 
and  subject  to  be  set  off  one  against  the  other.  The 
bankers,  having  assets  of  Thomas  Watts,  were  bound  to 
obey  his  direction,  either  to  pay  or  transfer ;  and  this 
legal  and  equitable  obligation  was  not  defeated  by  the 
mere  notice  of  the  bankers,  that  they  had  suspended, 
payment.  They  expected  to  be  able  to  resume  their 
payments ;  and  the  assignees,  standing  in  the  position  of 
the  bankers,  are  bound  by  all  the  equity  affecting  them. 


1849. 


It  appears  also,  that,  as  regards  other  customers,  the 
practice  of  the  bankers  was,  to  receive  their  own  notes » 
in  payment  of  debts  owing  to  them ;  and  this  they  did 
to  an  extent  of  72,326/.,  besides  which,  they,  in  several 
instances,  carried  over  sums  from  joint  and  seyeral  ao-* 
counts  in  the  very  mode  which  is  now  resisted.  It 
would  be  most  unfair  to  the  Plainti£&  to  exclude  them 
from  the  benefit  of  that  mode  of  dealing. 


;[2%tf  Master  of  the  Kolls.     What  was  done  in 
other  instances  does  not  affect  the  rights  of  the  parties 

ill 

(fi)  4  Myh  4*  CV.  p.  702. ;  and  S.  C.  7  Simons,  109. 
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1849.       in  the  present  case.     The  other  transactions  may  hare 
been  wrong  and  liable  to  be  set  aride.] 

The  bankers  might  have  refused  to  bonour  the  sept* 
rate  cheque,  while  a  balance  was  due  to  them  on  the 
joint  account,  for  there  was  a  sort  of  mutual  credit: 
Hanhey  v.  Smith  (a).  K  so,  converselyt  the  joint  cus- 
tomen  had  a  right  of  set  off. 

Mr.  Jtaupett  and  Mr.  Sidney  Smith,  for  the  Defendants, 
the  assignees.  The  Plaintifib  must  shew  some  equity  to 
entitle  them  to  the  active  interference  of  this  Court,  for» 
otherwise,  they  must  be  left  to  their  l^al  rights.  Now 
the  prindple  of  equity  is  equality,  in  order  that  all 
the  creditors  of  the  bankers  may  receive  payment  pari 
passu.  This  principle  is  constantly  acted  on  in  the  case 
of  equitable,  as  distinguished  from  legal,  assets. 

At  law  a  separate  debt  cannot  be  set'  off  against  a 
joint  debt ;  neither  can  it  in  equity  or  in  bankruptcy : 
Ex  parte  Christie  (6),  Addis  v.  KnighL  (e) 

The  assignment  was  voluntary  and  ineffectual,  and 
made  for  the  express  purpose  of  altering  the  existing 
ri^ts,  and  obtaining  an  undue  advantage  over  the  other 
creditors,  after  the  bankers  had  stopped  payment.  The 
notice  of  suspennon  of  payments  paralysed  the  power  to 
transfer  as  weQ  as  the  power  to  pay,  and  the  customen 
had  no  power  to  alter  the  existing  rights.  Whatever 
might  have  been  done  in  the  case  of  other  parties  does 
not  afiect  the  question  in  this  suit:  the  Defendants  re- 
present not  the  bankrupts  only,  but  the  interests  ci 
the  whole  body  of  creditors. 

The 

(fl)  3  Term  Rep.  507  w.  (c)  2  Mrr.  117, 

\b)  10  Vet.  105. 
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The  bftiikers  could  not  have  refused  to  pay  a  separate 
cheque,  on  the  ground  of  there  bdng  an  existing  joint 
debt*  They  had  no  power  to  blend  two  accounts  to- 
gether»  which  they  had  contracted  to  keep  separate. 

.  Jimu  Y.  Ma$wp  (a)  was  also  dted. 

Mr.  Glasse  in  reply. 
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The  Mabtr^  of  the 'EiOLLa. 

This  is  a  very  hard  case  upon  the  Plaintiffiu  Every 
that  possiUy  could  be  done  has  been  done  by  ih&r 
CouDsel;  but  I  confess  I  cannot  see  my  way  to  the  relief 
which  is  asked  here. 


There  can  be  no  doubt  whatever  as  to  the  nature  of 
the  contract  subsisting  between  a  banker  and  his  cus- 
tomer. In  common  parlance,  you  talk  of  having  so 
mudi  money  in  the  hands  of  your  banker,  as  if  it  were 
a  deposit  you  could  resort  to  and  obtain  whenever  you 
pleased.  No  doubt  you  might,  if  you  please,  look  money 
up  in  a  box  and  deposit  it  mth  a  banker  for  security ; 
but  that  is  not  the  ordinary  case.  In  the  ordinary  rela- 
tion between  banker  and  customer,  the  customer  is  a 
mere  common  creditor  of  the  banker.  A  debt  is  owing 
to  the  customer,  which  he  may  at  any  time  call  on  the 
baidcer  to  pay,  and  which  it  is  the  duty  of  the  banker  to 
pay  upon  his  order  or  cheque.  The  customer  may  order 
it  to  be  paid  to  himself  or  anybody  else,  or  he  may 
<»der  it  to  be  carried  over  or  transferred  from  his  own 
account  to  the  account  of  any  other  person  as  he  pleases. 
He  may  do  so  by  a  written  instrument ;  and  I  know 

nothing 
(«)  3  ibiv.  £66. 
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nothing  to  prevent  his  doing  so  by  a  verbal  direcUoD, 
except  this :  —  that  the  bank  may  require  some  written 
evidence  of  this  order  to  transfer :  and  I  believe  there 
is  no  necessity  for  giving  a  written  instrument,  except 
for  the  purpose  of  evidence.  So  far  all  is  pexfectly 
easy,  and  has  been  so  understood  for  years :  and  not- 
withstanding,  in  common  parlance,  there  is  a  notion, 
when  speaking  of  these  matters,  that  you  have  so  much 
money  in  the  bankers  which  you  may  resort  to  at  any 
time :  still  such  a  notion  never  enters  the  mind  of  a 
lawyer  as  a  reality,  (a) 


What  happened  in  this  case  ?  It  appears  that  these 
bankers  had  two  separate  accounts,  ^-  one  with  the  firm 
of  Thomas  and  WiUiam  Watts,  and  the  other  with 
Thomas  Watts  alone.  Upon  the  account  between  the 
bankers  and  Thomas  and  William  Watts,  there  was 
a  balance  of  333/.  duo  to  the  bankers,  and  upon 
Thomas  Watts's  account  with  the  bank  there  was  a 
balance  due  to  him  from  the  bank  of  478/.  By  agree- 
ment, at  that  time,  between  Thomas  and  the  bank, 
the  balance  due  on  the  one  account  might  have  been 
transferred  to  the  other  without  any  difficulty.  Thomas 
might  have  drawn  a  cheque  for  so  much  as  he  de- 
sired to  be  transferred  to  the  account  of  Thomas  and 
William,  and  then  there  would  have  been  no  difficulty 
whatever  about  it.  What  happened  ?  On  the  22d  of 
April,  1843,  the  bankers  stopped  payment.  They  ad- 
mitted to  their  customers  that  they  were  unable  to 
make  payments,  and  they  were  under  the  painful  neces- 
sity of  making  the  announcement  that  they  could  not 
answer  any  cheques,  and  that  if  a  cheque  were  diawn 
upon  them,  they  could  not  pay  it.  Nevertheless,  their 
circumstances  were  such,  that  they  not  only  entertaindd 

hopes 

(a)  Sims  y.Bond,  5  Bam,  ^  Ad.  p.  392. 
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hopes  that  their  diffioalties  were  not  so  great  as  to 
render  it  impossible  for  them  to  cany  on  their  business 
in  future,  but  they  held  out  hopes  to  such  of  their 
customers  as  chose  to  attend  a  meeting  held  on  the 
3d  of  May^  that  they  would  be  able,  after  struggling  a 
little  with  their  difficulties,  to  surmount  them,  and  to 
go  on  with  their  business  again.'  It  is  possible^  that  the 
customers  generally  believed  that  representation ;  for  it 
seems  to  have  induced  their  forbearance ;  and  it  may 
be,  that  Thomas^  if  he  were  present  or  had  notice  of 
what  had  passed,  might  thereby  have  been  prevented 
from  bringing  an  action  to  recover  his  47821 ;  and, 
no  doubt,  the  bank  might  have  brought  an  action  to 
recover  the  333/.  due  to  them  from  Thmnas  and 
WiUiam  Watts.  But  nothing  of  that  kind  was  done ; 
nor  does  it  appear  that  Thomas  took  any  steps  in  the 
matter  till  the  25th  of  May^  more  than  a  month  after 
the  Stoppage :  then  he  appears  to  have  executed  an 
instrument,  the  nature  of  which  I  will  not  discuss  at 
all,  be^cause  my  opinion  is,  that  a  cheque  or  piece  of 
paper  desiring  the  bank  to  transfer  the  balance  due  upon 
the  account  from  one  person  to  another,  would,  probably, 
in  ordinary  circumstances,  pass  it.  The  question  is, 
whether  an  order  to  pay  was  given  to  the  bank,  under 
such  circumstances,  in  such  a  manner,  and  with  such  a 
state  of  balance  between  these  parties,  that,  if  special 
circumstances  had  not  taken  place,  the  bankers  must 
either  have  obeyed  that  order  or  have  been  liable  to  an 
action  for  disobedience?  The  particular  form  is  not 
material ;  but  the  time  at  which  the  transaction  took 
place  is  most  material.  At  the  time  when  these 
gentlemen  knew  that  they  could  not  obtain  payment  of 
that  cheque,  that  the  money  was  not  forthcoming  for 
that  purpose,  they  desire  to  have  the  full  benefit  of  the 
cheque.  The  cheque  was  drawn  upon  TTlbmo^'s -account, 
upon  which  a  balance  was  due  from  the  bank;    and 

they 
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1849.       they  desire  to  have  that  balanoe  delivered  to  them 
^^fT"^^^     and  transferred  to  the  account  upon  which  a  balance 
«.  was  due  from  Tlunnas  and  Ids  partner  to  the    banL 

CaRisTn.  rj^Yj^^  consequence  would  have  been,  that  the  balance 
due  from  Thamat  and  his  partner,  could  not  be  re- 
covered; and  if  there  had  been  a  bankruptcy  car  inscd- 
vency,  requiring  a  dividon  amongst  the  batUt  fiit 
creditors,  that  bahince  of  333iL  could  never,  under  the 
droumstances,  have  been  recovered. 

They  were  probably  encouraged  in  this,  from  the 
knowledge  that  other  persons  in  like  drcumstances,  who 
had  appliedat  an  earlier  period,  had  had  this  done  for 
them,  and  had  obtidned  a  preference.  It  has  been 
stated,  I  have  no  doubt  correctly,  that  preferences  were 
given  to  parties  to  which  they  were  not  entitled,  and 
which  the  law  would  conuder  fraudulent  prefer^ces, 
and  would  not  give  effect  to.  They  were  preferences, 
which,  if  effect  were  given  to  them,  would  entitle  the 
parties  possessing  them  to  full  payment,  or,  at  any 
rate,  would  put  them  in  a  better  situation  than  the 
other  creditors,  who  would  be  obliged  to  partake  of  a 
dividend,  which  would  be  diminished  by  the  very  effect 
of  those  arrangements.  I  certunly  do  not  think  that 
such  a  transaction  could  be  maintained. 

It  is  true,  the  bankers  held  out  hopes  that  all  would 
be  paid,  and  that  the  business  would  go  on  again. 
This  generally  takes  place  upon  every  stoppage,  whether 
there  be  grounds  for  it  or  not  Parties  always  hold 
out  such  hopes  the  moment  they  find  tliemselves  in 
difficulties.  It  is  very  probable  that  persons,  at  first, 
flatter  themselves  with  the  belief,  that  a  little  per- 
severance and  struggling  will  enable  them  to  extricate 
themselves  from  their  difficulties,  and  to  proceed  again 

with 
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wHih  their  bumnees.  One  mode  of  effeetiiig  its  is  to 
obtain  forbearance  on  the  part  of  the  creditors,  and  the 
way  to  obtidn  that  forbearance  is  to  hold  out  hopes  of 
fiiU  payment.  It  may  be  obaerved  liiat  this  attempt 
was  made  on  the  25th  May ;  the  act  of  bankruptcy  was 
committed  on  the  30th ;  and  on  the  31st  a  fiat  in  bank* 
ruptcy  was  issued. 

It  has  been  argued,  that  bankers  have  a  species  of 
lien.  But  Mr.  Glasse^  who  has  put  forward  all  the 
arguments  that  could  posribly  be  put  forward  on  this 
occasion,  admits,  that  he  can  find  no  authority  for  that. 
r  do  not  think  there  is  any,  or  that  it  is  likely  there 
ever  will  be.  It  is  of  the  nature  and  essence  of  trans- 
actions between  banker  and  customer,  that  a  customer, 
having  a  balance  in  the  hands  of  lus  banker,  should 
have  full  power  over  it,  and  be  able  to  command  pay- 
ment at  sight.  If,  where  there  is  an  account  between 
a  firm  and  the  bank,  and  another  account  with  one  par- 
ticular member  of  the  firm,  it  be  once  held,  that  the 
bank  has  a  lien  upfon  the  balance  due  upon  the  separate 
account  of  the  individual  partner  for  a  balance  duo  to 
the  bank  from  the  firm,  there  would  be  an  end  to  some 
transactions,  which  it  is  most  important  to  commerce 
should  be  continued.  I  cannot  hold  that  the  bank 
would  have  such  a  right  of  disposition  or  lien,  as 
would  prevent  a  customer  firom  dealing  with  the  bank 
with  that  confidence,  which  is  so  important  to  the  trade 
and  commerce  of  this  country. 

This  bill,  I  think,  must  fail ;  and  I  extremely  regret 
the  situation  in  which  the  Flaintiffii  are  placed.  I  am 
very  fScur  from  imputing  to  them  the  least  intention  of 
taking  any  imfair  advantage  of  any  body ;  and,  although 
they  cannot  succeed  in  this  suit,  they  will  go  out  of 

Court 
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Court  without  the  slightest  imputation  on  them  (ot 
what  thej  have  done. 

I  think  the  bill  must  be  dismissed,  and  that  the  costs 
must  follow  the  result. 


1848. 
Nov.  16, 17. 


ARMITSTEAD  v.  DURHAM. 


^JHHE  Plaintiffs  amended  their  bill(a)9  and  now  moved 
-*      for  an  injunction,  to  restrain  the  Commissioners 


An  order  for 
an  injunction 
to  restrain 

Commissioners  €s  f^Q^  takinff  any  procccdimr.   either  by  distress  or 

under  a  local         ,.^/..  .  *• 

drainage  act     Otherwise,  for  enforcing  or  recovering  payment  of  any 

of  the  rates  mentioned  in  the  notice  of  the  11th  Sep^ 
tember  1 847 ;  "  and  from  executing  or  signing  their  final 
award. 


from  signing 
their  final 
award,  and 
from  proceed- 
ing to  enforce 
payment  of 

though  the  ^^^'  Turner  and  Mr.  Hetkerinffton,  in  support  of  the 

act  pave  juris-  motion,  relied,  first,  on  the  alleged  irregular  appoint* 

the  quarter  ment  of  Simpson  ;  secondly,  on  the  alleged  overcharges 

sessions,  ^^  ^^  accounts:  thirdly,  on  the  fact  of  the  Commis- 

aftirmed  on  ^  .  . 

appeal;  but  the  sioners  having,  for  a  long  series  of  years,  instead  of 
KtShT'-  -«-g  the  necessary  monies  by  rates,  raised  them  by 
to  it  the  con-  mortgages,  which,  they  argued,  was  very  unfair  to  the 
bringing  the  <^lergy  and  persons  having  limited  interests  in  their  pro- 
rnoney  into  perty ;  and,  fourthly,  on  the  alleged  excess  in  amount  in 
Where  a       the  proposed  award. 

bill  is  filed  by 
some  "on 
behalf,  &c." 
an  injunction 
which  re- 
strains pro- 
ceedings 
against  pcr- 


Thcy  argued  that  this  Court  had  jurisdiction  to  in- 
terfere, it  not  having  been  expressly  taken  away  by  the 

act. 

(a)  8ee  on/^  p.  422. 


sons  not 

named  parties  to  the  record  is  irregular,  per  the  Lord  Chancellor. 
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act      The  Attorney -General   \.    The   Corporation  of  1848. 

DubUn  (a),  The  Attorney-  General  v.  The  Corporation  of  ^^^'^''^^ 

Liverpool  {b\    The   Attomey^GeTieral  v.  AspinaH{c)i  v. 

and  that  the  execution  of  the  final  award  ought  to  be  I>urham. 
suspended  until  the  matters  had  been  cleared  up. 

Mr.  fFalpole^Mv.  Tennant,  and  Mr.  Denisony  contri, 
contested  the  several  points  of  objection  upon  the  act 
and  aflSdavits. 

They  argued  that  the  Plaintiffs  were  not  justified  in 
coming  here,  unless  they  could  shew  that  they  were 
unable  to  avail  themselves  of  the  benefit  of  the  special 
tribunal  appointed  by  the  act  to  adjudicate  on  these 
matters,  Kerrison  v.  Sparrow  (d),  Drewry  t.  Barnes  {e\ 
The  Barnsley  Canal  Company  v.  Twibell  (y). 

[7^  Master  of  the  Rolls. 

So  far  as  regards  the  jurisdiction  of  the  Court  to  en- 
tertain the  subject  of  this  suit,  I  consider  that  that  has 
been  decided.  But  how  far  the  peculiar  powers  which 
may  be  in  these  Justices  may  have  an  effect  upon  the 
discretion  of  the  Court,  in  inducing  it  to  abstain  from 
exercising  the  power  of  making  an  interlocutory  order, 
is  a  question  quite  open]. 

That  as  eleven-twelfths  of  the  participants  had 
already  pidd  their  rates,  amounting  to  13,7217.  out  of 
18,27971,  the  Plaintiffs  ought  not  to  have  the  benefit  of 
an  injunction,  except  on  the  terms  of  paying  their  as- 
sessments into  Court 


Mr. 


(a)  1  BUgh  (li.  R.),  312.  (d)  19  Ves.  449, 

lb)  1  Msfl.  4-  O.  171.  (e)  3  Rvu.  94. 

(c)  2  Mjfi.  4r  Cr.  G13.  (g)  7  Beavariy  19. 


Abmitbtbao 
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]i848.  Mr«  Turner,  m  reply,  laaid  that  the  remedy  be&ie 

the  Quarter  Sessions  was  inadequate ;  for,  upon  a  oa> 
V.  tiorari  to  the  Queen's  Bench,  that  Court  would  only 

DuRUAir,      enter  into  questicms  of  irregularity,  whidi  might  appear 
on  the  face  of  the  rate. 

The  Masteh  of  the  BoLLS. 

The  jurisdiction  which  this  Court  is  now  called  uf&m 
to  exercise  is  very  often  attended  with  great  difficulty, 
but  it  is  now  established  beyond  all  question,  not  only 
by  the  cases  of  JTie  AttomeyGeneralvi  The  Corporaium 
of  Dublin  (a),  and  JTie  Attomey-General  v.  Aspinan(b\ 
but  by  numy  other  subsequent  cases  of  the  like  kind. 
It  has  now  become  the  constant  practice  of  this  Court 
to  interfere,  if  the  circumstances  render  it  proper. 

The  biU  in  this  case  is  filed,  we  n,.y  say  generaUy, 
for  accounts  of  the  expenses  incurred  in  executing  the 
works  of  drainage  to  a  very  large  extent,  under  the 
authority  of  an  act  of  parliament  passed  in  the  year 
1813.  The  case  has  b^n  brought  forward  under  a 
state  of  circumstances  which  is  certiunly  very  unsa- 
tisfiau^tory ;  but  it  is  upon  this  state  of  facts  that  the 
parties  themselves  have  thought  fit  to  have  it  considered. 
It  is  now  expressly  stated  by  the  Defendants,  that  they 
intend  to  execute  this  award,  and  to  proceed  to  enforce 
payment  against  those  participants  who  have  declined 
to  pay,  unless  they  are  enjoined  from  doing  so.  The 
question,  therefore,  is,  whether  the  circumstances  now 
disclosed  to  me  (being  by  no  means  all  the  circumstances 
of  the  case)  are  such,  as  ought,  at  this  time,  to  induce  me 
to  say,  that  the  Defendants  must  niot  proceed,  until  the 
questions  in  this  case  have  been  considered  on  a  better 
state  of  facts,  and  in  a  more  formal  manner  than  they 
can  be  on  the  present  occasion. 

There 

(a)  1  Bligh  (A^  R.\  312.  (6)  2  Jfyl.  t  Cr.  613. 
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There  are  seyeral  subjects  of  ooin{riaiiit     One  relates        1 848. 
to  the  whole  expenses.     It  is  said,  that  these  Commis^     ^^"^"^^^ 
noners  have  proceeded  to  determine^  what  they  call,  v. 

the  whole  expenses,  withont  having  due  r^ard  to  the  1>w»»a»- 
provisions  of  the  act  of  pariiament;  and  I  have  had 
thoee  clauses  of  the  act  of  parliament  which  appear  to 
relate  to  that  subject,  read  and  commented  upon  at  great 
length.  The  result  is,  liiat  in  the  present  state  of  the 
evidence  before  me,  I  am  not  satisfied  that  tiiey  have 
proceeded  to  ascertain  the  whole  of  the  expenses  of 
these  works,  in  a  manner  which  is  justified  by  the  a6t 
of 


I  do  not  sufficiently  understand  the  statement  made 
by  the  Defendants,  as  to  the  mode  in  which  they  are 
proceeding.  It  is  their  intention  to  make  compensation, 
by  some  means,  to  those  persons  who  hate  hitherto  been 
changed  in  excess ;  but  they  have  not  succeeded  in  shew*- 
ing  me,  that  the  course'  of  proceeding  which  they  are 
adopting  is  in  accordance  with  the  act  of  pariiapient. 
Well»  then,  the  Court  having  to  consider  at  the  hearing 
what  is  the  whole  amount  of  the  expenses,  and  tiiis 
bdng  one  of  the  items,  there  is  reason  for  patising 
before  we  allow  the  final  proceeding  to  take  {daoe. 

The  next  pcnnt  is  tiiis :  --^It  being  ordered  by  the 
act  of  parliament  to  raise  monies  by  assessing  and 
levying  rates,  the  Commissioners  have^  for  a  long 
series  of  years,  been  in  the  habit  of  providing  for  the 
expenses  of  the  works,  by  borrowing  money  upon 
mortgage,  in  a  way  which  does  not  appear  to  be  in 
accordance  with  the  dhrections  given  in  the  act  of  par- 
liament We  see  too  often,  in  cases  of  tins  kind,  that 
where  a  commission  or  a  trust  is  going  On  for  a  great 
number  of  years,  the  trustees  or  commissioners  are 
very  apt  indeed   to  fall  into  a  way   of  transacting 

business 
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1848.  business  in  such  a  manner  as  to  occasion  tbe  least 

*^^^^*""^  pressure  or  trouble,  and  to  avoid  raising  an  opposition 

V.  at  the  time ;  and  meaning  perfectly  honestly,  conduct 


DURUAM, 


the  matter  in  such  a  mode  as  to  enable  them  to  go  on 
with  the  business  smoothly.  They  say  here,  that  it 
was  less  troublesome  and  less  inconvenient — nay,  less 
expensive,  —  to  provide  the  monies  for  which  they  had 
occasion  by  borrowing  at  interest,  than  to  proceed  to 
levy  them  by  rates  at  the  time.  Without  meaning  to 
say  that  any  money  was  borrowed,  which  it  might  not 
have  been  necessary  to  borrow  for  some  particular  and 
urgent  occasion,  still  I  think  the  circumstance  requires 
to  be  explained  and  justified. 

The  powers  express  and  to  be  inferred  in  the  act  of 
parliament,  might  very  possibly  extend  to  raising  money 
by  mortgage  for  the  very  large  expenses  in  works  of 
drainage.  The  country  might  become  inundated:  there 
might  be  a  sudden  accident  for  which  you  must  imme- 
diately provide;  and  if  you  were  to  wait  until  the 
whole  process  of  levying  the  rate,  and  getting  the  money 
in  that  way  had  been  gone  through,  instead  of  borrow- 
ing money  at  once,  I  am  afraid  that,  in  many  instances, 
the  purposes  of  the  act  of  parliament  might  be  thwarted. 
I  am  not,  therefore,  disposed  to  say,  that  it  might  not 
be  necessary  to  do  that  which  has  been  done ;  but,  con- 
sidering, that  for  a  long  series  of  years,  the  whole 
expenses  of  the  works  have  been  defrayed  by  monies 
borrowed  on  mortgage  without  levying  any  rate,  which 
course  the  Commissioners  were  authorised  and  required 
to  adopt,  it  does  appear  to  me  to  require  us  to  pause, 
before  we  can  conclude,  that  the  whole  amount  of  ex- 
penses incurred  before  the  settlement  of  the  final  award 
has  been  determined  in  a  satisfactory  manner. 


With 
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With  regard  to  the  other  charges  they  may  admit  of 
a  satisfactory  explanation. 

For  these  reasons,  I  think  I  ought  to  grant  an  in- 
junction until  answer  or  further  order.  If,  when  the 
answer  comes  in,  there  should  be  a  difference  in  the 
state  of  facts,'  and  an  answer  to  some  portions  of  the 
charges,  which  are  now  unanswered,  except  in  the  most 
general  terms,  it  may  be  quite  expedient  for  these 
Defendants  then  to  move  to  dissolve  the  injunction.  I 
do  not  found  this  order  upon  the  circumstance  of  the 
Commissioner  not  having  been  duly  appointed;  I  do 
not  mean  to  prejudice  that  question  at  all. 
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V. 
DUBHAM. 


Under  the  circumstances  of  this  case,  I  think  I  ought 
not  to  call  upon  these  parties  to  pay  the  money  alleged 
to  be  due  from  them  into  Court 


Note.  —  Upon  appeal,  Lord  CollenJtam  continued  the  injunction, 
bat  on  the  terms  of  paying  the  money  into  Court.  He  thought, 
notwithstanding  the  Plaintiffs  sued  on  behalf  &c.,  that  the  injunction 
was  informal  in  protecting  all  absent  parties  from  poying.  (a) 


Ultimately,  it  was  arranged,  that  the  injunction  should  be  in 
favour  of  all  (present  or  absent)  who  should  pay  their  respective 
assessments  into  Court,  and  a  special  order  was  made  protecting 
them  severally.    This  may  be  found  useful  as  a  precedent,  MS, 


(a)  See  Lund  v,  Blanshard,  4  Hare.  p.  31. 
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^^y  18. 19.  BROWN  r.  BROWN. 

BROWN  V.  BASTOW. 

name  of  two  ■"'  Henrietta  Brown^  infants,  by  their  next  friend, 
infants  by 

their  next  .... 

friend.    One         Mr.  Bird  acted  as  their  next  friend  in  the  suit^  and 

came  of  age.     Messrs.  Collim  and  nighy  as  the  solicitors.     A  decree 
and,  some  time  ^   ^ 

afterwards,       was  made  and  other  proceedings  taken. 

the  next  friend 

obtained  an 

order  for  In  1844,  Henry  died,  and  his  daughter,  still  an  infant, 

solicitors  of      ^^  &  supplemental  bill  by  Bird  as  her  next  friend, 
the  Plaintiffs.    Martha  attained  twenty-one  in  July  1845,  and  adopted 

charged  with     the  suit, 
costs. 

In  March  1849,  Collins  and  Rigley  dissolved  part- 
nership, whereupon  Bird  became  desirous  of  appointing 
Rigley  solicitor,  but,  being  apprehensive  that  the  disputes 
between  Collins  and  Rigley  would  prejudice  the  Plain- 
tiffs' interests,  he  appointed  Messrs.  Stafford  as  solicitors 
in  the  suit,  and,  on  the  23d  May  1849,  he  obtained  an 
order  of  course  for  changing  solicitors  in  both  Bttit8»  and 
appointing  Messrs.  Stafford  solicitors  for  the  Plaintifis, 
in  lieu  of  Messrs.  Collins  and  Rigley. 

It  was  now  moved,  on  behalf  of  jfliar^Aa  and  Henrietta^ 
that  this  order  might  be  discharged.  It  remained  un- 
certidn,  on  the  affidavits^  whether  Henrietta  had  at- 
tained twenty-one.  The  affidavit  stating  that  she  at- 
tained twenty-one  **  on  or  about  January  1849,"  and 
the  Master's  report  finding  that,  in  January  1849,  she 
was  seventeen  or  thereabouts. 

Mr. 
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Mr.  Thimer  and  Mr.  RudalU  in  support  of  the  motion^  1849. 
aigued^  that  the  two  surviving  Plaintifis,  having  at- 
tained twenty-one^  the  next  friend  had  no  right  to  in- 
terfere in  the  appointment  of  their  solidtor,  and  further, 
that  the  proceeding  was  equally  irregular  if  one  only  had 
attained  twenty-one. 

Mr.  Roupdl  and  Mr.  Southffotey  contra.  The  disso- 
Intioa  of  the  partnership  discharged  the  retainer : 
Griffiths  V.  Griffiths,  (a)  It  was,  therefore,  necessary, 
for  the  interests  of  the  Plaintiffs,  that  a  new  solicitor 
should  be  appointed.  The  proceeding  was  honA  Jide^ 
and  without  knowledge  that  one  had  attained  twenty- 
one;  and  as  to  the  other,  it  did  not  appear  that  she 
was  now  adult  The  order  was  regular  to  some  extent, 
and,  if  disdiarged,  it  ought  to  be  without  costs. 

The  Master  of  the  Rolls. 

I  have  no  doubt  that  Messrs.  Stafford  acted  bond 
fide  ;  and  I  have  no  reason  to  think  that  Bird  acted  in- 
tentionally wrong.  But  can  any  thing  be  more  clear  ? 
A  suit  was  instituted  by  infants :  Bird  was  their  next 
friend.  Can  it  be  supposed,  that  a  next  friend  has  any 
estate,  right,  or  interest,  in  the  subject  of  the  suit  ?  He 
undertakes  a  great  responsibility :  — he  is  not  only  liable 
for  the  costs  of  suit,  but  for  the  proper  conduct  of  it. 
I  am  sometimes  surprised  that  persons  are  found  willing 
to  undertake  the  peril  of  being  next  friend ;  but  per- 
sons are  found  willing  to  take  upon  themselves  that 
office,  and  to  perform  the  duties  honestly.  During  the 
progress  of  the  suit,  one  of  the  infants  dies:  the  second 
attained  twenty-one,  and  there  is  reason  to  think  that 
the  third  has  also  attdned  twenty-one ;  but  upon  this 
the  evidence  must  be  treated  as  doubtfuL 

Circumstances 

(a)  2  Hare,  587. 
Oo  2 
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1 849.  Circumstances  arose  between  the  solicitors  of  the  next 

^"^^''^^'^     friend^  during  the  prosecution  of  the  suit,  which  may 

V,  have  made  it  desirable  to  change  the  solicitors ;  but  what 

tiffs,  the  office  of  next  friend  had  terminated  as  to 
one,  if  not  both.  The  suit  had  been  prosecuted  four 
years  after  the  one  attained  twenty-one:  nevertheless 
the  next  friend,  for  reasons  which  may  possibly  have 
been  good,  tlunks  fit  to  obtain  an  order  of  course  to  dis- 
charge the  old  solicitors,  and  to  appoint  a  new  one. 
The  consequence  of  which  is,  that  the  adult  Plaintiff 
has  a  new  solicitor  imposed  on  her  without  her  know- 
ledge or  consent. 

I  am  desired  to  say  that  no  costs  ought  to  be  given. 
The  costs  arise  from  this :  the  next  friend,  who  ought 
to  have  known  the  ages  of  the  Plaintiffs,  and  to  be 
aware  of  the  proceedings,  did  not  make  himself  properly 
acquainted  with  the  circumstances,  and,  improperly  as- 
suming to  be  next  friend  of  infants,  gets  this  order. 

It  is  very  possible  that  he  did  not  know  any  thing 
about  the  matter ;  but  he  ought  to  have  known  it,  and 
the  knowledge  of  it  ought  to  be  imputed  to  him. 

I  am  of  opinion  that  the  order  is  entirely  wrong, 
and  must  be  discharged  with  costs,  to  be  paid  by  the 
next  friend. 

Mr.  RoupelL    Must  it  be  discharged  aa  to  the  two  ? 

The  Master  of  the  Eolls. 
I  must  discharge  it  altogether. 
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1849. 


1847. 

HORSLEY  V.  FAWCETT,  J^?- , 

March  21. 

TN  1796,  a  benefit  society,  called  the  **  Helpmates  Suitbysur- 
Society  ^  was  establbhed,  for  securing  annuities  to  J^g  "^  '™*' 
aged  persons,  and  which  was  duly  enrolled  under  the  back  trust 
33  G.  3.  c.  54.  gSj'J-?- 

propriated  by 

After  some  years'  experience,  it  was  discovered  that  ants.    Held, 
the  plan  of  the  said  Society  was  inadequate  for  its  'bat  the  c^/wi 

-  .  -     ,         ,  n      1       .     .  .        /,    7«^  ^^^  were 

objects,  and  that  the  rates  of  subscription  were  msu&  not  necessary 
ficient  to  provide  a  fund  for  payment  of  the  proposed  ^^^jf^'pi  •  . 
annuities.     Under  these  circumstances,  a  suit  was  in-  tiff;  in  a  sup. 
stituted  in  1820,  for  the  purpose  of  dissolving  the  So-  Suri*"*"' 
ciety,  and  dividing  the  funds.     Before,  however,  the  considerable 
objects  of  the  suit  had  been  accomplished,  it  was  deter-  gtatements  of 

mined  to  dissolve  the  Society  by  means  of  the  provisions  f *?,?  original 

1.     till.  bill.    Held, 

of  the  act.  {a)     Accordmgly,  a  deed  of  arrangement,  that  he  ought 

dated  the  6th  of  October  1823,  was  made  between  the  ^^  P^^ '^'^ 

costs  of  any 

annuitants  of  the  Society  of  the  first  part,  the  next  of  unnecessary 

kin  and  personal  representatives  of  the  deceased  an-  b^dlSennin^Ml 

nuitants  of  the  second  part,  the  subscribers  to  the  Society  by  the  Master. 

of  the  third  part,  and  the  Plaintiff,  Richard  Horsleyy 

and  six  other  persons  (since  deceased),  of  the  fourth 

part,  whereby  all  the  funds  of  the  ^aid  Society  were 

vested  in  the  Plaintiff  and  the  other  parties  thereto 

of  the  fourth  part,  upon  trust,  after  payment  of  costs, 

to  divide  the  funds,  as  far  as  the  same  should  extend, 

between  tlie  parties  thereto  of  the  first,  second,  and 

thii"d  parts  respectively. 

Upon 

(a)  33  Geo,  3.  c.  54.  i.  12. 

Oo  3 
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Upon  the  execution  of  this  deed^  it  was  arranged, 
that  all  monies  received  by  the  trustees  should,  for  safe 
custody,  be  deposited  in  the  hands  of  a  banker. 

Accordingly,  another  indenture,  dated  the  22d  of 
July  1825,  was  made,  between  Richard  Hartley  and  the 
other  trustees  of  the  deed  of  the  6th  of  October  1823 
of  the  first  part,  John  Dixon^  banker,  of  the  second  part, 
the  Defendants,  Faweett  and  Williams^  of  the  third  part, 
and  James  Samuel  Dane,  an  accountant,  of  the  fourth 
part,  whereby  it  was  arranged,  that  all  the  money  re- 
ceived by  the  trustees  should,  when  received,  be  paid 
into  the  hands  of  Messrs.  Dixon,  the  bankers ;  that  Dane, 
the  accountant,  should  make  a  report  of  the  persons 
entitled  to  receive  any  portion  of  the  funds ;  and  that 
Dixon  &  Co.  should  pay  all  cheques  to  such  persons, 
which  were  to  be  drawn  by  Faweett  and  Williams,  and 
countersigned  by  Ernst  and  Reeve  (two  of  tiie  parties 
thereto  of  the  first  part).  The  deed  contuned  a  cove- 
nant, on  the  part  of  Faweett  and  Williams,  with  Horsley 
and  the  other  trustees  of  the  deed  of  October  1823,  not 
to  draw  or  sign  any  cheque  payable  to  any  person,  other 
than  the  persons  to  be  reported  by  Dane  as  entitled  to 
a  share  of  the  funds  of  the  Society,  excepting  cheques 
for  costs. 


The  funds  which  were  in  Court,  amounting  to  19,219iL, 
were  ordered  to  be  paid  out  to  Horsley,  and  the  other 
trustees  of  the  deed  of  6th  October  1823 ;  and,  by  virtue 
of  a  power  of  attorney  executed  by  the  trustees,  the 
monies  were  received  by  Dixon  &  Co.,  and  placed  to 
the  credit  of  an  account  entitled  *Hhe  Helpmates  So- 
ciety Account 

Dane  made  his  re{)ort  apportioning  the  funds,  and 
the  whole,  with  the  exception  of  700/.,  was  paid  out  to 

the 
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the  different  parties,  under  cheques  drawn  as  required       1^^^- 

by  the  deed  of  1825.     The  700^  remained  for  some      Horslbt 

time  unclaimed  in  the  hands  of  the  bankers.  „    ^^ 

Fawcbtt. 

However,  on  the  14th  of  October  1828,  Fawcett  and 
WUKams,  together  with  Hmst  and  Reeve,  drew  a  cheque 
payable  to  Baxter,  a  stock  broker,  for  the  700/.  which, 
on  the  15th  of  Octcber  1828,  Baxter  invested  in  the 
purchase  of  809/.  5«.  consols,  in  the  joint  names  of 
Reeve,  Ernst,  Fawcett  and  Williams,  and,  by  invest- 
ment of  dividends,  the  sum  increased  to  908/.  9s.  6d. 

After  the  death  of  Reeve  and  Ernst,  and  on  the  18th 
of  Jidy   1845,   Fawcett  and    WiUiams,   the  survivors, 
sold  the  908/.  9^.  &d,  stock,  and  applied  the  proceeds 
895/.  11«.  11^.)  to  their  own  use. 

This  bill  was  filed  on  the  2nd  of  June  1846,  by 
Richard  Horsley,  the  sole  surviving  trustee  of  the  in- 
denture of  the  6th  October  1823,  against  Fawcett,  WiU 
Uams,  and  the  representatives  of  Reeve,  Ernst  and 
Dixon,  praying  for  an  account  of  all  the  funds  received 
by  Dixon  under  the  deed  o£Jufy  1825,  and  that  Fawcett 
and  Williams  might  be  declared  liable  for  all  sums  paid 
out  upon  cheques  improperly  drawn  and  signed,  and 
particularly  the  sum  of  908/.  95.  6</.,  3  per  cents.,  and 
all  sums  improperly  possessed,  and  that  they  might 
make  good  the  same. 

Fawcett,  by  his  answer,  took  an  objection,  for  want 
of  parties,  in  the  following  form :  —  ''  And  this  De- 
fendant says,'  that  It  appears  by  the  Comphunant's 
amended  bill  of  complaint,  that  all  the  members  of  the 
"  Helpmates  Society,"  who  were  members  at  the  date 
and  execution  of  the  said  indentures,  and  the  legal 
personal  representatives  of  such  of  them  as  have  since 

O  0  4  died. 
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died,  are  interested  in  the  matters  ia  question  in  this 
suit,  and  necessary  parties  thereto.  And  this  Defendaat 
is  advised  and  submits,  that  the  said  amended  bill  oC 
complaint  is  defective  for  want  of  parties  aforesaid." 

The  cause  was  now  brought  on  for  argument  as  to 
the  want  of  parties,  under  the  39th  General  Order  of 
August  1841.  (a) 

Mr.  Kindersley  and  Mr.  Messiter,  for  the  Plaintiff, 
argued,  that  as  this  was  a  bill  by  a  trustee  to  obtain 
from  Fawcett  and  Williams  the  restoration  of  a  trust 
fund  improperly  appropriated  by  them,  it  was  not  neces- 
sary  to  make  the  cestuis  que  trust  parties ;  Franco  v. 
Franco  (5),  May  v.  Selby  (c) ;  and  that  it  would  be  quite 
impossible  to  make  the  members,  who  were  very  nu- 
merous, parties  to  a  suit,  and  impracticable  ever  to 
bring  such  a  suit  to  a  hearing.  That  the  suit  was  not 
to  administer  the  fund :  that  it  did  not  touch  the  deed 
of  1823,  but  merely  sought  to  get  back  the  trust  fund. 

That  if  the  trustees  had  filed  a  bill  against  the  repre- 
sentatives of  the  bankers,  to  obtain  payment,  such  re- 
presentatives could  not  have  insisted  on  having  all  the 
members  and  their  representatives  parties  to  the  suit; 
and  that  this  was  a  similar  case. 


Mr.  Teed  and  Mr.  Colh'ns,  for  the  Defendant  Fawcett 
The  members  of  the  Society,  or  at  least  some  of  them, 
are  necessary  parties.  The  bill  seeks  an  account  of  all 
the  funds  received  by  Dixon  and  of  all  the  cheques 
drawn.  This  cannot  be  done  in  the  absence  of  the  parties 
interested.  In  Adams  v.  St,  Leger  (rf),  the  Court  said : 
*^  It  is,  I  conceive,  well  established,  that  in  most  cases 

.  respecting 

(a)  Ord.  Can.  175.  (c)  1  Vou.  4-  ColL  (C.C.)23r^ 

(b)  3  Ves.  75.  (d)  1  Ball  ^  Beatty,  p.  184w 
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respecUng  the  trust  property,  it  is  necessary  to  have 
the  cestui  fue  trust  a  party  to  the  cause."  In  Douglas  y. 
HorsfcUl(a)f  a  demurrer  was  allowed  to  a  bill  for  the 
specific  performance  of  an  agreement  for  a  lease  entered 
into  by  the  trustees  of  a  numerous  company  for  the  use 
of  the  company,  because  none  of  the  members  of  the 
company  were  parties  to  the  bill.  They  also  cited 
Evans  v.  Jackson  (&)• 

The  Master  of  the  Rolls. 

If  the  object  of  this  bill  were  to  recover  the  fund, 
with  a  view  to  its  administration  by  the  Court,  the  par- 
ties beneficially  interested  must  be  represented.  But 
it  merely  seeks  to  recover  the  trust  monies,  so  as  to 
enable  the  trustee  hereafter  to  distribute  them  con- 
formably with  the  trusts  declared.  It  is,  therefore, 
unnecessary  to  bring  before  the  Court  the  parties  bene- 
ficially interested. 

The  prayer  of  tliis  bill  may,  however,  be  improved 
by  amendment,  (c) 

Over-rule  the  objection,  (rf) 


1849. 
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Fawcbtt. 


The  Plaintiff,  Richard  Horsley^  died ;  and  the  suit 
having  become  abated,  W.  Horsley^  his  personal  repre- 
sentative, filed  a  bill  of  revivor  in  February  1848. 
This  bill  re- stated  the  facts  mentioned  in  the  original 
bill,  and  was  eighteen  brief  sheets  in  length. 


(a)  2  ISm.  4*  Sluarl,  184. 
(6)  SSimont,2\l. 

(c)  See  Richardson  v.  Hatt» 
ingSf  11  Bearan,  17. 

(d)  The  Defendant  Fawceti 


The 

appealed  from  this  decision,  and 
it  was  stated,  in  the  snlisequent 
argument,  that  Lord  Cottenham^ 
on  the  22dt/u/y,  1847,  affirmed  it. 
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The  cause  now  came  on  for  hearing,  when  the  De* 
fendants  objected  that  the  bill  of  reirivor  was  of  im- 
necessarj  length,  and  in  oontravention  of  the  49ih 
Greneral  Order  of  Augutt  1841  (a),  which  directs,  '^  that 
it  shall  not  be  necessary,  in  any  bill  of  revivor  or  supple- 
mental bill,  to  set  forth  any  of  the  statements  in  the 
plea^ngs  in  the  ori^nal  suit,  unless  the  q^ecial  drcum- 
stances  of  the  case  may  require  it.'' 


Mr.  Turner  and  Mr.  Mestiter,  for  the  Plaintiff. 

Mr.  Teed  and  Mr.  Collins,  for  FawcetL 

Mr.  Rudally  for  Williams. 

Mr.  Bichner,  for  the  representatives  of  Ernst 

Mr.  Wright,  for  the  representatives  of  Masters. 

Mr.  Chichester,  for  the  representatives  of  Dixon. 


The  Master  of  the  Bolls. 

There  can  be  no  doubt  whatever  of  the  liability  of 
Fawcett  and  Williams.  They  must  accoimt  for  the 
produce  of  the  stock  and  interest  at  4  per  cent.,  and 
also  the  prior  dividends.  They  must  pay  the  costs, 
except  any  which  may  have  been  incurred  by  reason  of 
any  unnecessary  statements  in  the  bill  of  revivor,  which 
they  may  deduct*  These  must  be  determined  by  the 
Taxing  Master. 

(a)  Ord.  Can.  178. 
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TULK  «.  MOXHAY.  Dee.  5. 6. 

IN  1808,  Tulk  was  eeiaed  in  fee  ample  of  the  enclosed  A  covenant, 
garden  in  Leieert»r  Square,  and  of  several  houses  in  ^^ow  at  kw. 

thttt  sqtiaFe.  i*  nevertheless 

binding  in 
equity  upon 

By  an  indenture  of  release,  dated  the  16th  of  Juh  ^  a««g"cc 

•^  Mm  ^^^"  notice. 

1808,  and  made  between   Tulk  of  the  one  part,  and      A.  being 
Elms  of  the  other  part,  after  redting  that  the  PlwntiflF  cStre^rden 
was  seised  in  fee  simple,  and  had  contraeted  to  sell  it  and  some 
to  Elms,  the  Plaintiff,  in  consideration  of  2l0£,  con-  5^J^^" 
veyed  to  Elms,  in  fee  simple,  "  all  that  piece  or  parcel  Square,  con- 

veved  the 
of  land  commonly  called  Leicester  Square  garden  or  garden  to  B. 

pleasure  ground,  with  the  equestrian  statue  then  stand-  *°  ^»  and^. 

ing  in  the  centre  thereof,  and  the  iron  railings  and  for  himself  and 

stone  work  round  the  garden,  and  »U  easements,  ways  t^J^fJ^t 

&C.,  to  hold  the  same  to  Elms^  his  heirs  and  assigns  den  unbuOt 

forever."  E*-, 

purchaser 

This  deed  contmned  the  following  covenant : — "  And  ^^^^^  ^f  ^^ 

the  said  Charles  Elms,  for  himself,  his  heirs,  executors,  covenant,  was 

administrators  and  assigns,  doth  covenant,  promise,  and  in  equity, 

agree,  to  and  with  the  said  Charles  A.  Tulk,  his  heirs,  '''>et^«'  *»e 

,  ,  was  bound  at 

executors  and  administrators,  in  manner  following ;  that  law  or  not, 
is  to  say,  that  he,  the  said  Charles  Elms,  his  heirs  and  ^^J^^''''''' 
assigns,  shall  and  will,  from  time  to  time  and  at  all  granted  to 
times  hereafter,  at  his  and  their  own  proper  costs  and  iSSSriniz^ie 
charges,  keep  and  maintain  the  said  piece  or  parcel  of  covenant, 
ground  and  square  garden,  and  the  iron  railing  round 
the  same,  in  its  present  form,  and  in  sufficient  and 
proper  repair,  as  a  square  garden  and  pleasure  ground, 
in  an  open  state  and  uncovered  with  any  buildings,  in 
a  neat  and  ornamental  order ;  and  shall  not  nor  will 

take 
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1848.  fake  down^  nor  permit  or  suffer  to  be  taken  down,  or 
defaced,  at  any  time  or  times  hereafter,  the  equestrian 
statue  now  standing  or  being  in  the  centre  of  the  said 
square  garden,  but  shaU  and  will  continue  and  keep 
the  same  in  its  present  situation,  aa  it  now  is;  and, 
also,  that  it  shall  and  may  be  lawful  to  and  for  the 
inhabitants  of  Leicester  Square  aforesaid,  tenants  of 
the  said  Charles  A,  Tulh  and  of  John  A.  Tulky  his  father, 
their  heirs  and  assigns,  as  well  as  the  said  Charles  A. 
Tulk  and  John  A*  Tulk,  their  heirs  and  assigns,  on 
payment  of  a  reasonable  rent  for  the  same,  to  have  keys 
(at  their  own  expense),  and  the  privilege  of  admission 
therewith  annually,  at  any  time  or  times,  into  the  s^ 
square  garden  and  pleasure  ground." 

Charles  Elms  died  in  1822^  having  devised  the 
garden  or  square  to  Filewood,  who  devised  it  to  Barron^ 
who,  in  1834,  sold  and  conveyed  it  to  Inderwick  in  fee. 
In  1839»  Hyams  agreed  to  purchase  it  for  4512.  l(k., 
and  the  Defendant  became  entitled  to  the  benefit  of 
the  agreement.  In  1848,  the  same  was  conveyed  to 
the  Defendant  and  his  heirs ;  but  the  conveyance  con- 
tained no  covenant,  limiting  the  legal  right  of  the  De- 
fendant over  the  property  as  owner  in  fee  simple. 
The  Defendant,  as  he  admitted,  had,  at  the  time  of  his 
purchase,  notice  of  the  covenant  contained  in  the  in- 
denture of  1808. 

The  Defendant  having  manifested  an  intention  of 
acting  in  contravention  of  the  covenant,  the  Plaintiff, 
Tulky  filed  this  bill,  praying  an  injunction  to  restrain 
the  Defendant  from  cutting  down  the  trees  and  shruU 
on  the  piece  or  j)arcer  of  garden  ground  in  Leicester 
Square^  or  any  of  them,  and  from  pulling  down  or 
removing  the  iron  railing  round  the  same,  or  any  part 
thereof,  and  from  setting  up  or  erecting,  or  continuing, 

on 
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on  the  said  piece  of  garden  ground,  any  house,  shop,  1848. 
or  other  building,  or  any  scafibldiug,  hoarding,  or 
hoards  for  the  purpose  of  building ;  and  from  taking 
down  or  permitting,  or  suffering  to  be  taken  down  or 
defaced,  the  said  equestrian  statue,  now  standing  and 
being  in  the  centre  of  the  said  square  garden,  or  from 
doing  or  committing,  or  permitting  or  suffering  to  be 
done  or  committed,  any  waste,  spoil,  destruction,  or 
nuisance  to  be  in  or  upon  the  said  piece  of  garden 
ground  and  premises,  and  from  altering  the  present 
form  of  the  said  piece  of  ground  or  square  garden,  or 
the  iron  railing  round  the  same. 

The  Court  granted  an  ex  parte  injunction. 

The  Defendant  afterwards  put  in  his  answer,  whereby 
he  stated,  that  the  square  had  greatly  altered  in  its 
character  and  circumstances,  in  consequence  of  houses 
having  been  pulled  down,  and  two  new  streets  having 
been  formed  at  the  north-east  and  north-west  corners. 
That  the  square  was,  and  had  been  for  many  years,  in  a 
foul,  neglected,  and  ruinous  condition,  and,  instead  of 
being  an  ornament  or  a  benefit  to  the  inhabitants,  was 
<'  now  a  most  unsightly  object  and  a  disgrace  and  reproach 
to  the  neighbourhood."  That  no  rent  had  been  offered 
for  keys  of,  or  for  access  to  the  square,  or  towards  keep- 
ing it  in  repsdr,  or  ornamental  oi*der ;  but  that  all  the 
inhabitants  had  ceased  to  frequent  or  use  it.  He  said,  that 
he  had  no  settled  plan  or.  scheme  with  reference  to  the 
square:  but  that  he  intended  to  open  the  comers  and 
make  diagonal  walks  for  the  use  of  the  public :  and  he 
claimed  a  right  to  remove  the  statue,  railings,  and  trees, 
and  to  erect  buildings.  He  insisted  that  the  covenant 
was  not  binding  on  him,  and  that  there  was  no  equitable 
ground  for  enforcing  it  against  him  in  this  Court,  and 
that  if  there  had  been,  then  that  the  Flaiatiff  had,  by  his 

laches 
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1848.        laches  and  n^lect,  disentitled  himself  to   the  asnst- 
ance  of  this  Court. 

Mr.  Romukll  Palmer  now  inqyed  to  dissolve  the  in- 
junction. 

1.  At  law,  this  is  not  sach  a  covenant  as  attadics  to  or 
runs  with  the  land,  so  as  to  bind  every  saooesdve  owner. 
It  is  plainly  collateral,  and  though  binding  on  the  coven- 
antor and  his  assets,  is  inoperative  as  to  an  assignee. 
The  covenantee  retuns  no  reversion  in  the  premises^ 
and  such  a  permanent  restriction  is  inconsistent  with 
the  free  enjoyment  of  [a  fee-simple  in  the  property. 
On  this  he  cited  Sender's  Case  (a).  Cook  v.  Arun- 
del{V)y  Roach  v.  fViadham(c),  Bristow  v.  Woodify 
KeppeU  V.  Bailey,  (e) 

2.  In  equity,  the  Plaintiff's  right  to  the  assistance  of 
the  Court  depends  entirely  on  his  right  at  law.  This 
he  must  establish  at  law,  before  this  Court  will  inter- 
fere in  his  favour ;  Earl  of  Ripon  v.  HobarL  (ff)  If  at 
law  the  Defendant  is  under  no  liability,  if  he  possesses 
an  unqualified  fee  simple  in  the  property,  his  position  and 
rights  cannot  be  altered  in  equity  by  notice  of  another's 
liability,  otherwise  the  construction  of  a  l^al  covenant 
would  be  different  in  law  and  equity,  and  a  covenant  in 
gross  at  law  would  be  treated  as  a  covenant  running  with 
the  land  in  equity.  This  point  was  distinctly  decided  by 
Lord  Brougham  in  Keppell  v.  Bailey  (e),  where  certain 
landowners  and  owners  of  iron  works  formed  a  joint- 
stock  company,  and  constructed  a  connecting  railway, 

and 

(a)  6   ReporU,  9  6^  and  1  (d)  1  Colly.  460. 
Smith's  Leading  Cotes,  2d  ed.               (e)  2  JkfyL  ^  K,  517. 

(b)  1  Eq,  Ca.  Abr.  20.  (jg)  3  Myl.  4*  JT.  169. 

(c)  6  East,  889. 
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and  Bome  of  them  (the  leasees  of  the  Beaufort  works)  1848. 
covenanted  for  themselves  and  their  asrigns,  with  the 
rest,  to  convey  all  their  lime  and  iron  stone  along 
the  railway*  Upon  a  bill  by  the  shareholders  against 
the  assignees,  with  notice,  of  the  Beaufort  works,  to 
enforce  this  covenant.  Lord  Brougham^  having  care* 
fully  examined  the  authoritie  j,  held,  that  **  the  covenant 
was  plainly  collateral,  and  binds  not  the  assignees :  "  and 
as  to  the  effect  of  notice  he  proceeds  as  follows  (a):  — 
*<  If  such  would  be  the  construction  at  law,  does  the 
notice  which  the  purchaser  had  of  its  existence  alter 
the  case  in  thb  Court,  upoft  an  application  for  an  in- 
junction ;  or  would  it,  upon  the  application  of  a  co-rela- 
tive and  co-extensive  nature  for  a  spedfic  performance  ? 
Certainly  not  The  knowledge  by  an  assignee  of  an 
estate,  that  his  assignor  had  assumed  to  bind  others 
than  the  law  authorises  him  to  affect  by  his  contracts : — 
had  attempted  to  create  a  real  burthen  upon  pro- 
perty, which  is  inconsistent  with  the  nature  of  that 
property,  and  unknown  to  the  principles  of  the  law, 
cannot  bind  such  assignee  by  affecting  his  conscience. 
If  it  did,  then  the  ill^ality  would  be  of  no  consequence ; 
and,  however  wild  the  attempt  might  be  to  create  new 
kinds  of  holding  and  new  species  of  estate,  and  how- 
ever repugnant  such  devices  might  be  to  the  rules  of 
law,  they  would  prove  perfectly  successful  in  the  re- 
sult, because  equity  would  enable  their  authors  to  pre- 
vail; nay,  not  only  to  compass  their  object,  but  to 
obtain  a  great  deal  more  than  they  could  at  law  were 
their  contrivances  ever  so  accordant  with  strict  l^al 
prindple.  l%is  Court  would  be  occupied  in  compelling 
persons,  by  way  of  injunction  and  decree,  to  perform 
covenants  which  the  law  repudiated,  and  for  the  breach 
of  which  no  damages  could  ever  be  recovered." 

"A  case 

{a)  2  Mtfl  4-  K.  546. 
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1848,  ^  A  case  like  this  bean  no  analogy  to  the  ordinary 

case  of  a  purchaser,  with  notice  of  a  prior  agreement 
by  the  vendor  to  sell  the  premises  to  another.  Such  a 
purchaser  has  done  an  unconscientious  act,  or  at  least 
made  himself  accessory  to  the  unconscientious  act  of 
his  vendor,  in  selling  another  man's  property,  and  there- 
fore his  bargun  cannot  protect  him  against  the  prior 
dfum ;  but  that  of  wUch  he  there  had  notice,  was  the 
legal  and  valid  act  of  the  vendor,  whereas  that  of 
which  the  assignees  here  had  notice  was  their  assignors' 
covenant  affecting  to  bind  the  land,  on  which,  by  law, 
it  could  not  operate*  Observe  how  this  would  apply 
to  all  assignments  of  leaseholds.  Every  assignee  of  a 
lease  has  notice  of  the  lessor's  covenants ;  consequently 
no  covenant,  however  absurd  soever,  could  be  made  by 
a  lessee,  that  would  not,  of  necessity,  run  with  the 
land  in  equity,  into  whose  hands  soever  the  land  might 
come :  and  all  the  decisions  that  have  been  made  by  the 
Courts,  with  respect  to  such  covenants  being  collateral 
or  in  gross,  would  be  of  no  avail,  because,  though  no 
damages  could  be  recovered  for  the  breach  of  them,  yet 
the  performance  could  be  enforced  against  every  assignee 
of  the  term,  as  a  party  necessarily  fixed  with  notice." 

There  may  be  cases  before  the  Vice-chancellor  of 
England  opposed  to  this;  but  this  Court,  at  least,  is 
bound  by  the  decision  of  the  appellate  jurisdiction. 
In  Mann  v«  Stephens  (a),  the  yice-Chancellor  of  Eng^ 
land  granted  an  injunction  in  a  similar  case  to  the  pre- 
sent, but  without  stating  whether  he  proceeded  on  the 
l(^al  or  equitable  right.  The  Lord  Chancellor,  on 
appeal,  varied  the  injunction,  and  ordered  (i)  *^  that  the 
motion  should  stand  over,  with  liberty  to  the  Plaintiff 
to  bring  an  action  on  the  covenant,"  thereby  clearly 

intimating 
(a)  15  Sm.  ZTJ.  (b)  Ibid.  p.  379. 
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intunating  that,  though  there  was  a  primd  facie  case, 
the  liability  in  equity  must  ultimately  depend  on  the 
l^al  construction  of  and  liability  under  the  covenant* 

This  contract  is  a  perfect  legal  contract,  creating 
certain  ascertained  legal  obligations*  On  what  ground 
is  its  operation  to  be  extended  ?  If  the  grantor  had 
thought  proper,  he  might,  by  means  of  a  term  vested  in 
trustees,  or  a  power  of  re-entry,  have  secured  the  due 
performance  of  the  terms  of  the  covenant :  Ux  parte 
Ralph  {a).  He  has  not  done  so:  he  has  rested  on  a 
legal  conveyance,  which  gives  him  a  personal  remedy 
only  against  the  assignee  of  the  grantee.  That  remedy 
he  still  retains :  he  has  all  he  has  contracted  for ;  and,  as 
was  said  in  Collins  v.  Plumb  (b)^  on  allowing  a  demurrer 
in  a  similar  case  respecting  a  well,  ''not  haying  thought 
proper  to  reserve  the  well,  but  resting  upon  the  cove- 
nant, there  is  the  covenant,  and  they  must  make  what 
they  can  of  it." 

By  the  principle  of  tenure  of  real  estate,  no  such  ob- 
ligation can  be  created  as  that  insisted  on  by  the  PlaintiiT, 
and  by  that  law  this  Court  is  bound.  The  principle  is 
exemplified  by  the  case  of  Earl  Nelson  v.  Lord  Brid" 
port  (c),  where  there  was  a  devise  of  a  Sicilian  estate  in 
such  a  manner  as,  according  to  the  English  law,  to  create 
an  executory  trust  and  a  case  of  election,  but,  having  re- 
gard to  the  law  of  Sicily,  the  Court  was  unable  to  give 
efiect  to  them,  and  the  bill  was  dismissed  (d). 


3.  Supposing,  however,  that,  under  ordinary  cir- 
cumstances, this  Court  would  interfere  by  injunction, 
still,  in  this  case,  the  altered  state  of  the  property, 

and 


(fl)  1  Z>e  Gex,2l9. 
(b)  16  Vet.  p.  461. 

Vol.  XL 


(c)  8  JBeavan^  547.,  and    10 
Beavan,  305. 

(d)  lO^fffvoR,  p.307. 
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1848.  and  the  conduct^  neglect^  and  laches  of  the  parties  en- 
titled to  the  benefit  of  the  covenant  are  such^  as  to 
render  it  unequitable  to  compel  its  performance.  The 
character  of  the  square  has  become  so  altered  by  the  new 
thoroughfares  on  the  north  side^  and  the  sort  of  resi- 
dents and  houses  are  so  changed,  thaj;  an  ornamental 
garden  has  become  useless  and  unnecessary;  it  has  been 
long  abandoned  as  such  by  the  Plaintiff  and  the  other  in- 
habitants. Again,  the  space  has  for  years  been  in  a  foul 
and  neglected  state  with  the  assent  and  concurrence  of 
the  Plaintiff,  and  he  and  his  tenants  having  waived  the 
benefit  of  the  covenant,  on  their  part,  cannot,  in  equity, 
afterwards  insist  on  its  performance.  Besides  this, 
aims  entered  into  the  undertaking  to  keep  up  the  garden, 
upon  the  faith  that  he  would  be  assisted  by  the  con- 
tributions of  the  inhabitants,  and  that  they  would  **  pay 
reasonable  rent  for  the  same."  Having  wholly  neglected 
to  do  so  for  a  length  of  time,  they  are  precluded  from 
now  insisting  on  the  garden  being  kept  up. 

The  Court  proceeded  on  that  principle  in  the  case  of 
The  Duke  of  Bedford  v.  The  Trustees  of  the  British 
Museum  (a),  where  the  ancestor  of  the  Plaintiff,  being 
owner  of  Southampton  House,  conveyed  an  adjoining 
piece  of  land  to  Mr.  Montagu,  who  covenanted  to  erect 
thereon  a  mansion  only  (afterwards  called  Montagu 
House),  and  that  he  would  not  build  to  the  northward. 
The  trustees  of  the  British  Museum,  who  had  become 
seised  of  the  property  thus  conveyed  to  Mr.  Montagu, 
being  about  to  build  to  the  northward,  a  motion  was 
made  for  an  injunction.  Sir  John  Leach  thought  ^*  that 
a  court  of  equity  could  not  interfere,  to  give  the  parties 
a  more  beneficial  remedy,  and  a  more  beneficial  right 
than  had  been  reserved  to  themselves  by  the  form  of 

the 

(a)  2  Mffl.  4-  AT.  5^2. 
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the  oonveyftnce  "  (a)^  and  sent  the  case  to  law  to  de-  1848. 
teitBine  trhether  the  Plaintiff  oonld  recover  there.  Bnt,  ^^f^ 
upon  appeal  before  Lord  Eldon  and  Sir  T.  Ftumery  «. 

they^  without  determining  the  legal  qnestion,  held,  that 
the  altered  character  and  condition  of  the  Plaintiff's 
property  prerented  his  obtaining  any  equitable  relief, 
and  the  Court  refused  to  interpose  to  enforce  the  cove- 
nant, but  left;  the  Plaintiff  to  his  remedy  at  law. 

4.  The  terms  of  the  injunction  are  too  extensive. 

Hie  injunction  must  therefore  be  dissolved  or  altered ; 
but,  if  continued,  the  Plaintiff  should  be  put  on  terms  to 
establish  his  legal  right. 

Mr.  Turner  and  Mr.  Shebbeare,  contriL 

1.  The  injunction  does  not  depend  on  the  question 
of  legal  liability  on  the  covenant,  though  there  is  good 
ground  for  contending  that  it  does  run  with  the  land. 
Holmes  v.  Buckley  (b),  9  Bythewoo^s  Conveyancing  (c), 
Hemingway  v.  Fernandes,  (d)  The  question  is  as  to  the 
equitable  liability  of  the  Defendant  to  perform  that 
stipulation,  to  which  the  party  through  whom  he  chums 
is  liable,  the  Defendant,  at  the  time  of  his  purchase, 
having  full  notice  of  the  obligation.  The  ground  is  this: 
— that  a  part  of  the  original  contract,  which  did  not  admit 
of  being  performed,  and  was  incapable  of  being  completed 
by  conveyance  at  the  time,  still  remains  to  be  performed, 
and  the  Court  is  now  called  on  to  execute  it.  The  case 
is  the  same  as  a  purchaser  with  notice  of  a  prior  cove- 
nant to  sell  (as  put  by  Sir  E.  Sugden(e)).  There  the 
covenant  does  not  run  with  the  land  at  law,  still  equity 

gives 

(a)  3  Sug,  Fend.  ( 10  ed.)  App.  (c)  Sd  ed.  S37. 
5ft.                                                         (d)  13  Shnons,  228. 

(b)  Pr.  Ch.  39.  \e)  2  Sug.  Vend.  ( 1 0th  ed.)  505. 
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1848.  gives  specific  relief  against  the  purchaser  with  notice. 
Thus  in  Backhouse  v.  Middkton  (a),  where  one  in  June 
covenanted  to  sell  to  Bishop,  and  in  December  sold  and 
conveyed  to  Middleton  with  notice^  a  decree  was  made 
for  Bishop.  In  Brewster  v.  Kidgil  (b),  it  was  held,  that 
the  PlaintiiF  had  no  remedy,  because  the  covenant 
did  not  run  with  the  land ;  but  Lord  Holt  said,  *'  he 
might  have  remedy  in  equity  against  the  assignee,  but 
not  at  law." 

The  dictum  of  Lord  Brougham  has  been  disapproved 
of  (c),  and  has  not  been  followed  in  subsequent  cases.  In 
Whatman  v.  Gibson  (d),  A.  the  owner  of  a  piece  of  land, 
divided  for  building  purposes,  entered  into  a  covenant 
with  the  purchasers  of  some  of  the  lots,  that  the  trade 
of  innkeeper  should  not  be  carried  on  upon  any  of  the 
lots.  Sir  Z.  Shadwell  restrained  a  purchaser  from 
A.  B,  with  notice,  from  carrying  on  the  trade  of  inn- 
keeper, not  on  the  ground  of  the  covenant  running  with 
the  land,  but  because  all  persons  coming  in  with  notice 
were  bound  by  it. 

So,  in  Mann  v.  Stephens  (e),  the  owner  of  a  house 
and  a  piece  of  land  conveyed  the  house,  and  covenanted 
with  the  purchaser  not  to  build  on  the  land.  The  house 
became  vested  in  X.,  and  the  land  in  K  with  notice  of 
the  covenant.  K,  being  about  to  build,  a  motion  was 
made  for  an  injunction,  which  was  expressly  rested,  not 
"  upon  a  legal,  but  upon  an  equitable,  ground,  namely 
that  the  Defendant  purchased  the  piece  of  land  with  notice 
of  the  covenant."  The  Vice-Chancellor  of  England 
granted  the  injunction,  without  putting  the  Plaintiff  on 

any 

(fl)  1  Ch.  Ca.  173.  {c)2Sug. T^irf. 504-. (10th ed.) 

{b)  5  Modem,  p.  374.. ;  S.  C.  (tf)  9  Sknons,  190. 

1  Salkeld.  198.615.,  1  Lord  Raif'  (e)  15  Simont,  '611. 

mmd,  317.,  Holt,  175. 
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any  terms  to  establish  any  legal  right,  and  the  injunction        1848* 
was  continued  by  the  Lord  Chancellor,  giving  liberty  to 
bring,  and  not  ordering,  an  action  at  law*      The  Old 
Steyne  case  (a)  was  similar. 

2.  As  to  the  alteration  of  the  circumstances:  the 
making  of  the  new  streets  is  the  act  of  the  legislature, 
and  the  foul  and  dilapidated  state  of  the  garden  is  at- 
tributable to  the  default  of  the  Defendant  and  those 
whom  he  represents.  As  to  the  rent,  the  Defendant 
has  never  performed  his  duty  by  keeping  up  the  garden ; 
he  has  thereby  disentitled  himself  to  any  payment  what- 
ever. 

Mr.  R.  Palmer y  in  reply,  argued  that  this  was  not 
an  agreement  resting  in  contract,  but  a  complete, 
|>erfected,  legal  conveyance;  and  that  the  liabilities 
flowing  from  it  must,  therefore,  be  the  same  both  at 
law  and  in  equity. 

That  the  case  of  a  purchaser  with  notice  of  an  ex- 
isting contract  was  different  from  the  present;  for 
there,  the  party,  upon  contracting  to  sell,  became  a 
trustee  for  the  purchaser ;  and  that  a  purchase  from  a 
trustee,  with  notice  that  he  was  committing  a  breach  of 
trust,  was  clearly  invalid  in  equity.  Here  no  such  re- 
lation of  trustee  and  cestui  que  trust  existed,  both  parties 
standing  on  their  legal  rights. 

Schreiber  v.  Cre€d{b)i  Rankin  v.  Huskisson  (c).  Squire 
V.  Campbell  (d)y  Dietrichsen  v.  Cahburn{e\  Barret  v. 
Blagrave  (^),  were  also  cited. 


Tlie 
(a)    Referred    to  in   2  Sug.  (d)  1  MyL  4-  C.  459. 

Vend.  500.  (10th  ed.)  (e)  2  PhiU.  52. 

(6)  10  Simons,  9.  (g)  5  Va.  555.  4"  6  Vei.  104. 

(c)  4  Siniotu,  13. 
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1848.  The  Master  of  the  Bolls. 

There  are  two  very  Important  questions  in  this  case ; 


firsts  the  important  legal  question  whether  such  a  cove- 
jj^^  g^  nant  as  this  runs  with  the  land ;  and  if  it  does  not, 
then,  secondly,  whether  it  can  be  enforced,  or,  rather, 
whether  the  violation  of  it  can  be  prevented  by  this 
Court :  —  it  is  not  quite  the  same  thing.  These  ques- 
tions have  been  very  elaborately  and  ably  argued; 
and,  however  inconvenient  the  contest  may  be  to  the 
parties  themselves,  it  certainly  would  be  a  benefit  to 
the  public,  if  this  case  should  lead  to  an  authoritative 
and  final  determination  on  these  two  questions.  They 
cannot,  however,  be  finally  determined  on  the  present 
occasion,  for  the  order  which  I  must  now  make,  must 
depend  upon  the  state  of  the  authorities ;  or  if  no  po»- 
tive  authority  exist,  then  upon  the  indications  of  opinion 
expressed  by  the  Judges. 

It  is  not  alleged  that  there  was  any  decision  of  this 
question  in  the  case  of  KeppeU  v.  Bailey  (a),  though 
there  certainly  was  a  dictum  of  very  great  importance^ 
But,  to  say  the  least,  we  have  indications  of  the  opinion 
of  Sir  John  Leojch^  and  the  expressed  opinion  of  the 
Vice-Chancellor  of  England  on  the  subject,  which  are 
not  in  conformity  with  that  dictum ;  and,  what  I  con- 
sider to  be  of  very  much  more  importance  for  me  to 
attend  to,  is  the  case  of  Mann  v.  Stephens  (A),  before 
the  present  Lord  Chancellor.  It  is  not  for  me  to 
criticise  precisely  the  form  of  the  order  or  the  particular 
words  in  which  the  Lord  Chancellor  expressed  his 
opinion :  I  must  see  what  he  did,  and  gather  from  that, 
what  may  be  fairly  presumed  or  implied  to  have  been  his 
intention.     That  case  was,  in  many  respects,  similar  to 

the 

(a)  2  MyL  *  if.  517.  {h)  15  -Sfw.  377. 
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the  present ;  and  the  Vice* Chancellor  of  England,  for        1848. 
reasons  which  are  not  stated  in  detail^  granted  an  in* 
junction  in  the  words  of  the  covenant.     Afterwards,  an 
order  was  made  to  conunit  the  Defendant  for  a  breach 
of  the  injunction*     The  order  for  the  injunction,  and 
the  order  for  committal  were,  subsequently,  brought,  by- 
appeal,  before  the  Lord  Chancellor ;  and  the  only  in- 
formation we  have  of  what  took  place  before  the  Lord 
Chancellor,  is  the  short  note  given  in  Mr.  Simonis 
BeporUy  where,  beyond  all  doubt,  it  is  stated,  that  the 
Lord  Chancellor  ^d  make  an  order  upon  those  appli- 
cations.    There  being  an  application  to  discharge  the 
order  to  commit,  and  also  to  discharge  the  order  for  an 
injunction,  he  directed  the  order  for  the  injunction  to 
be  varied,  by  omitting  the  words  **  and  which  shall 
be  ornamental  rather  than  otherwise,  to  the  surround* 
ing  property ; "  and  there  he  left  it.     He  then  directed 
the  order  for  conmiitment  to  be  discharged,  because 
the  evidence  of  the  breach  was  insufficient.     The  re- 
sult was,  that  the  injunction  was  varied  by  omitting 
words  which  appeared  too  indefinite :  the  rest  of  the 
injunction  was  left  in  force.     The  report  goes  on  to 
state,   that  his  Lordship  ordered,   *^  that  the  motion 
should  stand  over  "  [here,  undoubtedly,  there  was  some 
slip,  which  the  reporter  has  indicated  by  putting  the 
word  ^^  sic "  in  the  margin,  shewing  his  opinion  that 
there  is  an  error,  but  which  is  not  to  be  attributed  to 
him],  ^^  with  liberty  to  the  Plaintiff  to  bring  an  action 
on  the  covenant."    I  think  that  if  his  Lordship  had  con- 
sidered that  the  case  was  one  in  which  a  Court  of  equity 
ought  not  to  interfere,  uifless  there  appeared  to  be  a 
legal  right,  he  would  not  have  continued  the  injunction, 
with  liberty  for  the  Plaintiff  to  bring  the  action,  but  he 
would  have  ordered  such  an  action  to  be  brought.     See 
what  has  happened,  in  consequence,  in  that  case.     Mr. 
Palmer  informs  me,  that  no  action  has  been  brought  by 

Pp  4  the 
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the  Plaintifl^  who  has  got  Us  injanction,  and  hag  not 
called  upon  the  Defendant  for  an  answer.  The  De- 
fendant might  put  in  his  answer  when  he  pleased ; 
and  if  his  object  had  been  to  get  rid  of  the  injunction, 
the  answer  would  undoubtedly  have  been  put  in« 

I  must,  therefore,  consider  that  case  as  one,  in  which 
the  Lord  Chancellor  thought  the  PlfdntiflTs  right  very 
clear ;  for  he  maintained  the  injunction  (varying  it  only 
where  it  seemed  to  him  to  be  too  vague  and  indefinite), 
and  did  not  imperatively  require  the  Pl^tiff  to  bring 
the  question  on  for  trial  in  a  Court  of  law,  for  the  pur- 
pose of  having  the  legal  question  there  determined.  I 
think  this  is  a  sufficient  indication  of  the  opinion  of  the 
Lord  Chancellor  to  induce  me  to  say,  that  I  ought  not, 
in  this  Court,  to  act  upon  a  contrary  opinion.  That 
being  so,  I  think  the  injunction,  to  some  extent,  is  to 
be  maintained,  unless  the  other  defences  in  this  case 
are  to  prevail. 

First,  it  is  s^d,  that  there  is  such  a  change  of 
circumstances,  that  the  performance  of  the  covenant 
ought  not  to  be  required.  It  was  likened  to  the  case 
of  The  Duke  of  Bedford  v.  The  Trustees  of  the  British 
Museum,  (a)  I  think  this  was  not  pressed  strongly  in 
reply,  and  rightly  so,  because  there  is  a  manifest  and 
plain  difference  between  the  two  cases.  In  the  case  of 
The  Duke  of  Bedford  v.  The  Trustees  of  the  British 
Museum,  one  party,  who  was  seeking  against  the  other 
the  performance  of  the  covenant,  had  himself,  and  by 
his  own  acts,  placed  the  pi^perty  under  such  different 
circumstances,  that  it  was  perfectly  manifest,  that  there 
was  no  reciprocity : — the  parties  were  no  longer  in  the 

same 

(a)  2  Myl  ^  A'.  552. 
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same  relative  situations.  It  was  said,  that  there  was  1848. 
a  passage  made  through  the  north  side  of  Leicester 
Square^  and  consequently  (although  it  was  made  by 
authority  of  an  act  of  parliament)  that  of  itself  would 
vary  the  rights  of  the  parties  I  am  clearly  of  opinion 
that  this  could  not  be  so.  An  act  of  parliament  for 
making  a  new  street,  has  been  forced  upon  all  these 
{parties.  It  does  not  touch  the  property  in  question ; 
but  it  is  said,  that  thereby  a  great  thoroughfare  has 
been  created,  which  tends  to  alter  the  sort  of  inhabitants 
in  that  particular  place.  Surely  that  does  not  alter  the 
matter  in  this  respect,  that  persons  still  residing  in  the 
square  may  equally  desire  to  have  a  pleasant  garden  in 
the  middle  of  it.  I  think  it  does  not  in  the  least  alter 
their  rights. 

Then  it  is  said,  that  there  has  been  an  acquiescence. 
This  covenant  was  made  in  1808.  Looking  at  the 
deed,  I  can  only  conjecture,  that  the  purchaser  of  the 
piece  of  ground  might  have  thought  it  worth  his  while 
to  pay  the  money  he  paid,  hoping  to  get  some  revenue 
from  it,  by  means  of  the  garden  and  the  keys.  One 
thing  is  manifest  and  plain  —  that  if  such  were  the 
case,  his  only  hope  to  induce  persons  to  enter  into  the 
garden  was  to  keep  it  in  a  neat  and  ornamental  con- 
dition, so  as  to  entice  people  to  avail  themselves  of  its 
advantages,  and  for  that  purpose  to  incur  the  expense 
of  having  keys  and  paying  for  them.  But  the  garden, 
according  to  the  statement  of  the  Defendant,  has  been 
grossly  neglected ;  it  has  become,  what  is  said  in  the  an- 
swer, to  be  '^  a  disgrace  and  reproach  to  the  neighbour- 
hood." This  has  been  done  by  the  former  owners  of  the 
place,  and  not,  perhaps,  by  Mr.  Moxhay,  who  has  only 
recently  become  owner.     However,  for  a  long  series  of 

years. 
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1848.  years,  from  the  description  I  have  received,  it  has  been 
in  auoh  a  condition  that  nobodj  could  have  wished  to 
enter  it ;  on  the  contrary,  they  were  very  anxious  to 
avail  thraiselves  of.  the  right  to  stop  out  of  it  Tlus 
being  the  condition  of  the  place,  the  argument  is,  that 
the  inhabitants  of  the  square  have  never  qobo»  and 
offered  to  pay  their  money,  and  that  they  have  never 
asked  the  Defendant  to  keep  it  in  order.  I  cannot  say 
that  this  seems  to  me  to  be  a  reascm  why  this  injunc^ 
tion  should  be  refused^  or  why  this  Court  should  not 
exercise  the  jurisdiction,  if  it  has  any,  which,  in  the 
present  state  of  authority,  I  must  ccmoeive  it  has. 

As  to  the  form  of  injunction,  I  very  much  incline 
to  think  it  does  require  variation.  It  is  said,  that  the 
Defendant  is  bound  to  keep  the  square  open  and  un- 
covered, and  in  a  neat  and  ornamental  state ;  this  he 
confesses  he  has  not  done.  He  insists  that  he  is  not 
bound  to  do  it,  unless  he  pleases.  I  think  he  is,  and 
that  he  cannot  leave  it  in  that  foul  and  disgraoefol 
state,  which  he  maintains  he  has  a  right  to  dOb  I  think 
that  he  will  not  find  that  this  can  be  maintained ;  he 
must  now  do  something  to  prevent  it. 

I  am  most  anxious  to  do  no  more  than  seems  to  me 
perfectly  warranted  by  tiie  covenant  I  think  that 
portion  of  the  injunction  which  relates  to  the  trees 
ought  to  be  discharged  My  anxiety  is  to  do  that 
which  will  protect  tiiese  parties  until  the  question 
between  them  can  be  finally  settied,  and  not  to  im- 
pose any  more  restraints  upon  Mr.  Maxhay  than  is 
necessary  for  that  particular  purpose.  I  do  not  go  the 
whole  length  asked  by  the  Pliuntiff,  as  to  the  neat  and 
ornamental  order,  but  I  must  restrain  the  Defendant 
from  converting  or  using  the  square  garden,  or  re- 
moving 
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moving  the  iron  nulings  in  such  a  manner  as  is  in- 
consistent with  the  use  of  it  as  an  open  garden  and 
pleasure-ground. 


Note.  —  AfiBrmed  by  Lord  CoUenham^  22d  December,  1848; 
2  PhiUipiy  rt^.,  and  1  HaU  ^  Twefls,  105. 


1848. 


TULK 

r, 

MOXHAY. 


BATEMAN  v.  WIATT. 

TN  November  1847,  an  order  was  made  for  an  in- 
***  junction,  but  which  had  never  been  drawn  up. 
The  Plaintiff  having  recently  applied  to  have  the  order 
drawn  up,  the  Begistrar  declined  doing  so  without  the 
direction  of  the  Court,  (a) 

Mr.  Chandkssj  for  the  Plaintiff,  now  applied,  ex' 
parte,  for  instructions  to  the  Begistrar  to  draw  up  the 
order,  but 

The  Master  of  the  Bolls  said,  that  after  the  delay 
which  had  occurred,  notice  must  be  given  to  the  other 
side. 


1849. 
AjjrU  21. 

In  Kovember 
i847»  an  order 
was  made  for 
an  ii^junction, 
but  was  not 
drawn  up. 
Upon  an  ex 
parte  appli- 
cation, in 
4pri/  1849,  to 
have  it  drawn 
up,  Held  that 
notice  of  the 
application 
must  be  given 
to  the  Defend- 
ant. 


(a)  Anon,  3  Aikyns,  521. 
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April  26. 


KENNAWAY  v.  TBIPP. 


A  PlaintifT, 
who  gave  up 
h^s  house  in 
England,  and 
resided 
abroad,  as  he 
stated,  "  for  a 
temporary 
abode,"  but 
who  left  it 
ambiguous 
whether  and 
when  he  in- 
tended to  re- 
turn, ordered 
to  find  se- 
curity for 
costs. 


nnms  was  a  motion  that  the  Plaintiff  might  give 
-'-  security  for  costs.  It  appeared  that  the  bill  had 
been  filed  in  May  1848,  and  that  therein  the  Plaintiff 
had  described  himself  as  ^^  of  Teignmauth^  in  the  county 
of  DevonJ* 

The  answer  was  filed  on  the  23rd  of  August  1848, 
and  the  Defendant^  having  discovered  that  the  Plaintiff 
had  left  his  house  and  gone  to  Bauloffne,  made  this  ap- 
plication for  security  for  costs,  on  the  ground  that  the 
Plaintiff  was  now  residing  abroad. 

The  only  a£5davit  read,  was  that  of  the  Plaintiff  in 
reply,  which  the  Counsel  for  the  Defendant  stated,  he 
considered  superseded  those  filed  on  behalf  of  the  De- 
fendant. 

This  affidavit  stated  as  follows :  —  *^  That  in  the  end 
oi  August  1848,  having  had  an  eligible  offer  of  lettbg 
my  house  at  Teignmouth  aforesaid,  I  concluded  an 
agreement  with  Colonel  Osborne  for  the  same  for  two 
years,  and  that,  having  no  immediate  place  to  go  to  and 
reside  at,  I  went  to  Botdogne^  as  a  pleasant  place,  for 
a  temporary  abode,  where  I  have  been  staying  up  to 
the  present  time,  except  that  I  have  been  in  England 
several  times,  and  am  now  in  London. 


'^  I  say  that  I  do  not  intend  to  reside  out  of  JSngland, 
and  that  I  did  not  go  to  Boulogne  with  a  view  of  re- 
moving 
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moving  myself  out  of  the  jurisdiction  of  this  Courts  but        1849. 
as  a  temporary  abode  only."  K^illJl^T 


Mr.  Kinfflakef  in  support  of  the  motion.  The  Plain- 
tiff has  gone  out  of  the  jurisdiction  of  the  Courts  and 
has  been  residing  there  since  August  last  He  does 
not  say  that  he  has  any  intention  of  returning,  or  that 
he  has  gone  on  any  ordinary  business.  He  cannot, 
therefore,  be  considered  as  temporarily  absent,  and  he 
ought  therefore  to  find  security  for  costs. 

Mr.  Goodeve,  contrtt.  The  Plwitiff  swears  he  went 
to  Boulogne^  as  a  pleasant  place,  for  a  temporary  abode, 
that  he  does  not  intend  to  reside  out  of  England^  and 
that  he  has  been  in  England  several  timefe,  and  is  here 
now.  In  Lonergan  v.  Rokeby  (a),  the  Plaintiff  ^^  re- 
sided abroad,  as  he  had  many  years ;"  and  in  Weeks  v. 
Cole  (&),  Lord  Eldon  states  the  principle,  that  security 
for  costs  is  required,  ^'  if  the  Plaintiff  goes  abroad  after 
answer,  with  the  intention  to  reside  and  be  domiciled 
abroad."  Here  there  is  no  such  case ;  and  the  Plaintiff, 
who  has  not  withdrawn  to  avoid  any  order  or  process, 
cannot  be  considered  as  Uable  to  find  security  for  costs. 

The  Master  of  the  Rolls. 

The  Plaintiff,  since  filing  his  bill,  has  withdrawn  him- 
self from  the  jurisdiction  of  the  Court  He  had  a  house 
and  residence  at  a  certain  place,  which  he  stated  truly 
on  the  bill,  and  the  Defendant  had  a  right  to  expect 
that  he  would  be  found  there  when  occasion  might  make 
it  necessary  to  serve  him.  The  filing  of  a  bill  does 
.  not  bind  a  man  to  the  spot,  or  impose  on  him  the 
obligation  of  remaining  there,  or  even  in  England, 

or 


Tripp. 


(a)  9  Lkkent,  799.  {h)  14  Va,  p.  519. 


Kennawat 

V. 

Tripp. 
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or  within  the  jurigdiction.  If  pending  the  suit,  he  is 
moving  about  bondjide,  or  goes  abroad  for  the  pur- 
pose of  the  ordinary  transaction  of  his  afiairs,  he  is  not 
on  that  account  to  be  called  on  for  security  for  coots. 


But  it  is  said,  that  to  place  Urn  under  the  obligation 
of  finding  security  for  costs,  he  must  be  permamnSg 
resident  abroad :  that  is  a  relative  word.  The  Plaintiff 
says,  his  abode  is  <*  tempoTary."  Does  he  mean  to  say 
that  he  is  coming  back  ?  He  has  kft  hiil  bonse^  where 
he  might  have  been  found  and  compelled  to  obey  any 
Order  of  the  Court,  and  has  gone  to  reside  at  Boulogne. 
He  says  it  is  not  his  permanent  residence.  I  do  not 
suppose  it  is:  but  is  he  not  there  as  his  home?  I  do 
not  say  **  domicile,''  for  I  do  not  think  that  necessary. 
There  he  is,  out  of  the  jurisdiction,  and  the  affidavit  is 
very  ambiguous  as  to  whetheif  he  is  coming  back  or 
not.  I  am  of  opinion  he  ought  to  find  security  for  costs. 


May  7. 


DUFFIELD  V.  ELWES. 


TN  1827,  a  Beceiver  had  been  appdnted  of  the  real 
estate.     Afterwards,  an  estate  mbrtgaged  to  the 


A  Receiver 
was  appointed 
over  a  testa- 

tor*8  real  pro-  testator  was  foreclosed,  and,  in  July  1844,  on  order  was 
aftCTwards,  by  >^^e>  tl^^t  the  Receiver  should,  in  future,  include  in  his 
foreclosure,      accounts  the  rents  and  profits  of  the  freehdd  property 

another  estate         /•        i       j 

became  com-     SO  foreclosed. 

prised  in  the  J^ 

property,  and 

an  order  was 

made,  that  the  Receiver  should  include  the  rents  in  hi«  future  accounts.     Held,  that 

the  Receiver,  with  the  approbation  of  the  Master,  had  power,  without  a  special 

order  of  Court,  to  set  and  let  the  foreclosed  estate  under  the  64tb  Ord^  of  18^8. 


(a)  Ordmes  (Um,25t 


Elwbb. 
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It  afterwards  became  advisable  to  grant  a  lease  of       1849. 
the  foreclosed  estate  to  a  tenant  for  three  years ;  and,     dopfield 
it  being  suggested  that  the  Beceiver  had  received  no  o. 

appointment  over  this  estate,  so  as  to  include  the  usual 
power  of  setting  and  letting^  with  the  a[^robation  of  the 
Master,  without  special  reference,  under  Uie  64th  Order 
of  1828  (a),  the  Master  had  said,  that  it  might  be  safe  to 
obtain  an  order,  enabling  him  to  make  his  report  of  the 
propriety  of  the  proposed  lease. 

A  petition  was  accordingly  presented,  asking  a  refer- 
ence, whether  it  would  be  proper  to  grant  the  lease. 

Mr.  G.  S.  Lawy  in  support  of  the  petition. 

The  Mastsb  of  the  ROLLS  held  that  there  was  no 
occadon  to  have  any  special  order. 


PEILE  V.  STODDART.  J^ne%. 

riiHIS  was  a  motion  to  discharge  an  order  of  course  The  66th 

-■-    to  amend,  dated  the  22nd  o{  May  1849,  and  to  ^^-^[^^ 

take  the  amended  bill  off  the  file,  with  costs.  cable  to  bills 

,TO.     of  discovery. 
Ine       A  Plainuff 
took  ezcen- 
tions,  which  he  gave  notice  of  abandomng't  Held  that  he  had  thereby  shortenea  the 
time  allowed  for  amending  as  of  course. 

A  Plaintiff,  afVer  the  time  allowed,  obtained  an  order  of  course  to  amend.  The 
order  was  discharged  with  costs,  and  the  amended  bill  was  ordered  to  be  taken  off 
the  file. 


592 
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The  bill  was  filed  on  the  2l8t  of  February  1849, 
against  one  Defendant^  and  was  for  discovery  only. 

The  FhuntifF  filed  exceptions  to  the  answer  on  the 
28th  of  February^  but  gave  notice  of  abandonment  of 
them  on  the  6th  of  March.  They  were  therefore  never 
referred. 


If  no  exceptions  had  been  filedj  the  answer  would 
have  been  sufficient  in  six  weeks  (a),  and  the  Plaintiff 
would  have  had  four  weeks  from  that  time  to  obtain 
an  order  of  course  to  amend  (b).  This^  by  the  exclusion 
of  the  vacation^  would  have  expired  on  the  23rd  of  May. 

But  where  exceptions  arc  taken,  the  answer  becomes 
sufficient  at  the  end  of  fourteen  days,  unless  the  ex- 
ceptions are  referred  (c) ;  and  the  Plaintiff  has,  as  be- 
fore (d\  six  weeks  from  the  answer  being  sufficient  to 
obtain  an  order  of  course  to  amend.  This  would  have 
expired  on  the  22nd  of  April 

On  the  22nd  of  May,  the  Plaintiff  obtained  an  order 
of  course  to  amend. 

Mr.  Roupell  and  Mr.  Busk,  in  support  of  the  motion, 
contended,  that  the  order  to  amend  was  perfectly  irre- 
gular, having  been  obtained,  after  the  22nd  of  Aprils 
as  of  course,  and  unsupported  by  the  affidavit  pointed 
out  by  the  67th  Order  of  May,  1845.  {e) 


(a)  16th  Order,  il%  1845, 
art.  31.,  Ord'met  Can,  286. 

(hi)  16th  Order,  May  1845, 
art.  22,  23.,  Ord.  Can.  284.,  and 
66th  Order  of  May  1845,  Ord. 
Can.  308. 


Mr. 

(r)    16th  Order,  May  1845, 
art.  31.  $2.,  Ordma  CVin.  286. 

(d)  66th  Order,   May  1845, 
Ord.  Can.  308. 

(e)  Ord.  Can.  308. 
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Mr.  Turner,  contra. 


1849. 


The  67th  Order  does  not  apply  to  bills  of  discoverj,        Peilb 
for  it  has  reference  to   a  replication^  which  does  not     Stoddabt 
exist  in  such  cases. 

The  exceptions  having  been  abandoned  on  the  6th  of 
March,  the  Plaintiff's  ten  weeks  ought  not  to  be  di- 
minbhed.  Upon  the  notice  of  abandonment,  he  placed 
himself  in  the  same  situation  as  if  no  exceptions  had 
been  taken. 

It  would  be  very  useless  to  take  this  bill  off  the  file 
and  put  the  parties  to  the  expense  of  filing  another. 

Mitfarit  FL  (a)  was  also  cited,  to  shew  that  a  bill 
of  discovery  might  be  amended,  after  answer. 

The  Masteb  of  the  Rolls. 

The  Plaintiff,  by  excepting,  has  shortened  his  time 
for  amending  as  of  course.  Every  thing  that  could 
be  urged  in  favour  of  this  order  has  been  brought  for- 
ward ;  but  I  am  of  opinion  that  this  application  must 
be  granted.  I  consider  the  order  peremptory,  that  the 
answer  is  to  be  deemed  sufficient,  unless  the  exceptions 
are  referred  within  fourteen  days.  I  am  clearly  of 
opinion,  that  the  66th  Order  is  not  confined  to  bills  of 
relief,  but  that  it  applies  to  all  cases. 

(a)  p.  201.  (4th  ed.) 


Vol.  XL 


Q9 
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^^  f  •  HOLDER  V.  DURBIN. 


Power  was       "D  Y  a  settlement,  dated  the  1 1th  March  1812,  and  of 

given  to  tins-     ■_■ 

tees  and  their    '^    which  Frederick  JEkins  and  John  Jeanee  DwrUn 

were  trustees,  it  was  provided,  that,  if  the  trustees  or 


successors  to 
appoint  new 

trustees.  The  either  of  them  should  die,  or  be  desirous  to  be  discharged 
called  on'to  ^^^  *^®  trusts,  before  they  should  be  fully  performed, 
appoint  new     it  should  be  lawful  for  them,  or  the  survivor  of  them 

trustees  (]e> 

clined  to  en-  (^  ^^  circumstances  therein  mentioned),  to  substitute, 
able  such  new  nominate,  and  appoint  any  other  person  to  be  a  trustee, 
appoint  sue-  ^  the  place  of  him  so  dying  or  desirous  to  be  discharged ; 
^^®^"*  with  the  like  power,  from  time  to  time,  when  there 

tice  in  the  should  be  occasion  to  nominate,  substitute,  and  appoint 
wll^y  While  ^^^^  Person  to  be  a  trustee,  in  the  place  or  stead  of  the 
(5Beavan^  then  present  or  other  succeeding  trustee;  and  that 
now  be  fol-^  when,  and  so  often  as,  any  new  trustee  should  be  so 
lowed.  nominated  or  appointed,  the  trust  monies  should  be  then 

transferred,  so  as  the  same  should  be  legally  vested  m 
the  new  trustee,  on  the  like  trusts  and  subject  to  the 
like  powers,  as  were  therein  contuned.  And  it  declared, 
that  every  new  trustee  should,  in  all  respects,  act  in 
executing  the  trusts,  as  fully,  in  all  respects,  and  with 
the  like  power  of  substitution,  nomination,  and  appoint- 
ment, as  if  they  had  been  nominated  and  appointed  by 
the  settlement. 

The  trustees,  Ehins  and  Durbiny  died,  without  having 
appointed  any  other  trustee  to  act  in  their  place.  This 
bill  was  £led  for  the  purpose  of  having  new  trustees 
named  by  the  Court ;  and  it  prayed,  that,  in  the  decla- 
ration of  trust  to  be  executed,  there  might  be  a  power 
for  the  new  trustees  and  the  survivors  of  them,  or 
the  executors  or  administrators  of  such  survivor,  to 

appoint 
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app<nnt  new  tmatees,  in  the  manner  and  under  the 
ciicumstanoes  directed  hj  the  settlement,  and  also  a 
direction,  that  the  new  tmstees,  now  or  thereafter  to  be 
appointed,  should  have  all  such  other  powers  and  au- 
thmties  as  if  they  had  been  named  in  the  settlement 


596 


1849. 


HOLDBR 

9. 
DUKBUr. 


The  cause  came  on  upon  bill  and  answer. 

Mr.  (7.  P.  Cooper  and  Mr.  Hingetion  for  the  Plain* 
tif& 

Mr.  Pryor  for  the  Defendants. 

Joyce  y.  Joyce  (a)f    White  y.    fFkUe(b)f  Bowies  y. 

Weekt{c)y  Oylandery.  Oglander{d)fSetmicnI)ecrees{e\ 

Bayley  y.  Man8ell(ff),  Brown  y.  Brown  (h),  Soutkwellv. 

lVard{i\  In  the  matter  of  52  Geo,  3.  c.  101.  (A),  were 

cited. 


The  Masteb  of  the  Rolls. 

The  only  question  is,  whether  there  should  be  a 
direction  to  give  to  the  new  trustees  power  to  appoint 
other  new  trustees. 


Attg,^ 


It  is,  I  own,  difficult  for  me  to  see  a  satisfactory 
reason,  why  the  Court,  having  authority  to  appoint  new 
trustees,  should  not  have  authority  to  give  to  the  n^ 
trustees,  when  appointed,  those  powers,  which,  by  the 
parties  to  the  settlement,  were  considered  to  be  neces- 
sary 


(«)  2  Moiloy,  276. 
{b)  5  Beavan,  221. 

(c)  HSHmans,  591. 

(d)  17  Law  J.  Rep.   N.S. 
C%.439. 

Qq2 


(<?)  P.  13L 

(g)  4  Madd.  226. 

(k)  3  r.  4-  C.  (f^r.)  395., 

(t)  Tamfyn,  314. 

(k)  12  5^fH0fi#,  262. 
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aary  for  the  performance  and  continuation  of  the  trust* 
in  the  manner  provided  by  the  settlement;  and  in 
White  v.  White  (a)  I  acted  upon  the  impression  that  it 
might  be  done ;  and  Sir  Anthony  Hart  seems  to  have 
done  the  like  in  Joyce  y.  Joyce,  (b)  But  it  appears,  that 
the  order  which  I  made  in  White  y.  White  has  not 
been  approved  of  by  the  other  Judges  of  the  Court ; 
and,  finding  no  direct  authorities  for  it,  I  must,  not  only 
for  the  sake  of  uniformity  of  decision,  but  to  avoid 
misleading  the  parties,  decline  to  insert  a  direction,  that 
the  new  trustees  to  be  appointed  under  the  decree 
should  have  power  to  appoint  new  trustees. 


The  decree  must  be,  in  the  ordinary  form,  for  a  re- 
ference to  the  Master  to  appoint  new  trustees  with  the 
common  directions. 

This  Is  by  far  the  safest  course. 


(a)  5  Beav.  221. 


(6)  2  MoUoy,  276. 


AprU  27,  88. 

May  7,  8. 

Aug.  3. 

Great  dis- 
cretion is  al- 
lowed to  the 
Taxins  Master 
as  to  the  items 
of  the  costs  of 
taxation. 

Where,  upon 
appeal  from 
the  Taxing 

Master,  there  appeared  considerable  difficulty  in  ascertaining  the  real  fiicts,  and 
questions*"  of  law  depended  upon  them,  the  Court  directed  an  action  to  tiy  the 
question. 


In  re  BURCHELL. 


npHIS  was  a  petition  for  a  review  of  the  Master's 
-*-   taxation. 


Mr.    Turner  and    Mr.  Letoin,   in    support  of  the 
petition. 

Mr. 
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Mr.  MaUns  and  Mr.  Sckombeiy,  contra.  1849. 

,  Inre 

Mr.  Turner,  in  reply.  BuRcnBi.L. 
The  Masteb  of  the  BoLLS  reserved  judgment. 


Tlie  Masteb  of  the  Rolls.  Aug.  3. 

The  Petitioners,  Andrew  SpotOstDoode  and  others,  were 
the  projectors  of  a  railway  company.  They  employed 
the  Respondents  Mr.  Burchell  and  his  partners  as  their 
solicitors.  To  what  extent  such  employment  extended 
is  a  matter  in  question  between  the  parties ;  but  that 
they  were  solicitors,  and  employed  as  such  by  the  Re- 
spondents, in  relation  to  the  projected  railway,  is 
admitted. 

A  large  bill  of  costs  was  incurred,  and  was  delivered 
in  October  1846,  and,  in  January  1847,  the  Petitioners 
obtained  an  order  for  the  taxation  of  that  bilL  Soon 
afterwards,  Burchell  and  his  partner  petitioned  that 
that  order  might  be  discharged,  for  various  reasons 
alleged,  or  that  they  might  be  at  liberty  to  deliver 
an  amended  or  supplemental  bill  of  costs ;  and  also  a 
further  bill  for  subsequent  business.  On  the  16th  of 
April  1847,  it  was  ordered,  that  Messrs.  Burchell  shouH 
deliver  a  supplemental  bill  of  costs,  as  to  the  matters 
not  comprised  in  the  bill  of  costs  already  delivered, 
and  a  fresh  bill  for  all  such  fees  and  disbursements  as 
they  claimed  to  be  due  to  them  subsequently  to  the 
bill  already  delivered.  Such  supplemental  and  fresh 
bills  were  accordingly  deUvered.  , 

The  matter  went  before  the  Taxing  Master,  and  a 
great  deal  of  evidence  was  produced  before  liim*     The 

Qq  Z  three 
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1849.  three  bills  delivered  ajnomited,  fleverallj,  to  the  swauB  of 
^^y^  3377i  145.  9i,  309i  135.  4rf.,  and  151i  11*.  3A;  in 
BuRCBBLL.  all  to  383821  195.  4£2.  They  have  been  taxed  at  the 
several  sums  of  232921  155.  Id.,  121/1  9$.  4d.,  and 
119/.  35.  7d.,  amounting  together  to  257021  85.  6£, 
being  12682.  IO5.  lOtL  less  than  the  charges ;  and  having 
found,  that,  on  the  balance  of  the  cash  account, 
6082.  55.  lOd.  was  due  from  Messrs.  Burchell,  the 
Taxing  Master  deducted  the  same  from  the  amount  of 
thdr  bills  as  taxed,  and  found  that  196221  25.  8dl  was 
due  to  them  on  account  of  their  bills.  And  the  bills,  as 
taxed,  being  less,  by  a  sixth  part,  than  the  bills  as  de- 
livered, he  taxed  the  Petitioners  their  costs  of  the 
reference  at  the  sum  of  21521  95.  3c21,  and  ultimately 
found,  that  the  sum  of  17472.  135.  5dl  was  due  to 
Messrs.  Burchell. 

With  the  finding  the  Petitioners  are  dissatisfied. 
They  have  presented  the  petition,  now  under  oonsiderft- 
tion,  for  relief,  and  they  pray,  that  it  may  be  referred 
back  to  the  Taxing  Master  to  review  hb  taxation,  and 
that  he  may  be  directed  to  disallow  various  sums  of 
money  which  he  has  allowed.  Amongst  the  several 
sums  complained  of,  there  is  one,  described  in  the  peti- 
tion as  the  charges  for  the  notices  for  the  entire  line, 
amounting  to  the  sum  of  133821,  and  which  appears  to 
me  to  deserve  the  most  serious  consideration,  and  an 
investigation  different  from  that  which  can  be  given  to 
it  upon  merely  affidavit  evidence. 

I  have  examined  the  evidence  relating  to  the  other 
items  complained  of,  and  I  am  of  opinion,  that,  not« 
withstanding  some  difficulties  which  occur  as  to  the 
Master's  finding,  there  is  not  one  of  the  items  so  clearly 
erroneous,  as  to  make  it  fit  for  me  to  direct  the  Master 
to  disallow  them. 

I  have 
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I  have  had  some  doubt  as  to  some  items  of  the  costs       1849. 
(^taxatioiiy  which  the  Master  has  disallowed ;  but,  con-     ^^^^^*^^ 

Ilk  9W 

sidering  the  great  discretion  which  onght  to  be  allowed    Burohbll. 

to  the  Master,  in  the  consideration  of  charges  of  that 

sort,  I  think  that  I  ought  not,  upon  the  doubts  which 

have  occurred  to  me,  to  overrule  his  decision.    If  it 

were  not  for  the  charge  as  to  the  notices,  I  think  this 

petition  for  a  reference  back  to  the  Master  could  not  be 

sustained. 

And  as  to  those  notices,  for  which  so  large  a  sum 
was  charged,  and  for  which  .748/.  \9s.  6d.  has  been 
allowed  by  the  Master,  it  is  alleged,  on  the  one  hand, 
that  they  were  prepared  either  by  the  direct  orders  or 
authority  of  the  Petitioners,  or  in  the  due  discharge 
of  the  duty  imposed  upon  the  Respondents,  as  the 
attomies  or  solicitors  of  the  Petitioners,  and  with  the 
knowledge  and  approbation  of  at  least  some  of  the 
Petitioners. 

On  the  other  hand,  it  is  alleged,  that  the  Petitioners 
never  gave  any  such  authority,  and  never  employed 
the  Respondents  as  their  solicitors,  for  the  purpose  of 
preparing  these  notices,  or  as  their  solicitors  in  such  a 
manner,  as  to  make  it  their  duty,  or  properly  their 
business,  to  prepare  the  notices  without  special  order ; 
and  that,  being  without  special  order,  it  was,  under  the 
circumstances  in  which  they  were  placed,  contrary  to 
thdr  duty  to  prepare  the  notices,  which  proved  to  be 
of  no  use  whatever. 

Afler  reading  all  the  affidavits  which  have  been  filed, 
finding  considerable  difficulty  in  ascertaining  the  real 
facts,  and  some  questions  of  law  arising  upon  the 
facts,  so  far  as  they  appear  to  be  ascertained,  and  not 

y  7  4  being 
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In  re 

BURCHBLU 
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being  able  to  satbfy  myself  that  the  Master  has  oome 
to  a  right  conclusion,  it  appears  to  me,  that  the  ques^ 
tion  ought  to  be  tried  in  an  action  (a),  which  may  be 
brought  against  the  Petitioners,  for  the  recovery  of  the 
sum  which  the  Master  hns  found  to  be  fdue  to  the 
Respondents,  on  the  supposition  that  the  Petitioners 
are  liable  for  the  payment. 


I  give  no  costs  of  the  order  of  16th  of  April  1847. 

« 

Let  the  Petitioners  pay  the  Respondent  the  difference 
between  the  sum  of  1747/1  ISs.  5d.  and  748/.  Ids.  6d. 
being  the  sum  of  99SL  Ids.  lid. 

(a)  See  In  re  Anderson,  10  Beavan,  3!>9. 


April  17. 
May  7, 
Aug.  3. 

A  solicitor 
acted  for 
clients  under 
a  special 
agreement  as 
to  costs,  which 
was  doubtful. 
Held,  that 
the  Court  had 
no  jurisdiction 
to  determine 
the  construc- 
tion and  effect 
of  the  special 
agreement  on 
petition. 


In  re  BEALE. 

npHIS  was  a  petition  for  taxation. 

Mr.  Turner  in  support  of  the  petition* 

Mr.  Stintony  contra. 

In  re  Eyre  (ft).  In  re  Wkitcombe  (c).  In  re  Rhoda  (rf)i 
In  re  Thompson  (e),  JEj^  parte  Bass,  In  the  matter  of 
Stephen  (ff),  were  cited. 

The 


(b)  2  PhUUps,  367. 

(c)  8  Beavan^  140. 
(rf)  Ibid.,  224. 


(e)  8  Beavan,  237. 
(g)  2  PkilApt,  562. 
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The  Master  of  the  Rolls,  after  hearing  the  peti-        1849. 
tion,  recommended  the  parties  to  compromise  or  refer 
the  matter. 


Mr.  Stinton  stated,  that  the  attempts  to  settle  the       Mayl. 
disputes  had  failed,  and  pressed  for  judgment. 


The  Master  of  the  Bolls.  ^i^.  3. 

The  principal,  if  not  the  sole,  object  of  this  petition, 
which,  in  form,  is  a  petition  for  the  delivery  and  taxa- 
tion of  bills  of  costs,  is  to  obtain  a  decision,  upon  the 
question,  whether  the  Petitioners  are  or  are  not,  upon 
a  special  agreement  made  between  them  and  their 
solicitor,  liable  to  pay  a  bill  of  costs,  which,  in  the  ab- 
sence of  any  special  agreement,  would  have  become  due 
from  them  to  him. 

!Mr.  Beale  was,  at  the  same  time,  treasurer,  receiver, 
agent,  and  solicitor  to  the  Petitioners.  His  father  had 
acted  in  the  same  capacities,  and  had  received  a  salary 
of  10/. ;  and  had  also  been  allowed  to  make  charges  for 
correspondence,  joumies,  passing  accounts  and  other 
things  of  that  kind. 

The  Respondent  was  appointed  in  August  1840, 
and  the  only  evidence  of  the  agreement,  the  effect  of 
which  is  now  in  question,  is  found  in  the  following 
order,  made  by  the  feoffees  on  the  28th  September  in 
that  year :  —  "  Ordered,  that  the  salary  of  the  receiver 
shall  be  increased  to  20/.  per  annum.  The  receiver 
agreeing,  in  consideration  of  such  sum,  to  transact  all 
the  business  of  the  feoffees,  without  any  professional 

charges 
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1849.       chaiges  for  the  same^  except  the  deed,  which  at  this 
^^^"^^^    meeting  is  ordered  to  be  prepared." 


Bbalb. 


It  must  be  owned  that  the  meaning  of  this  order  is 
open  to  considerable  doubt 

Mr.  Beale  asks,  if  it  is  reasonable  to  suppose,  that  he 
contracted  to  give  his  professional  services  in  all  litigated 
matters  and  in  all  conveyances,  however  important,  for 
a  consideration  so  inadequate  as  twenty  pounds  a  year. 
To  which  the  Petitioners  answer,  ^all  the  business " 
must  include  business  of  every  kind,  and  any  doubt 
wMch  may  arise  from  the  vague  generality  of  the  ex- 
pression is  removed  by  the  subsequent  words,  '^  pro- 
fessional charges,"  winch  must  refer  to  professional 
business,  and,  by  the  exception  of  a  particular  instance 
of  conveyancing  business  then  referred  to,  which  seems 
to  prove,  that  it  would  have  been  comprised  in  the  ex- 
pression of  ''  all  the  business,"  if  it  had  not  been  ex- 
pressly excepted. 

There  is  considerable  ground  of  argument  on  both 
sides ;  and  it  seems  to  me,  that  neitiier  party  distinctiy 
intended  that,  which  each  has  since  struggled  to  obtun. 
It  would  have  been  a  .most  proper  case  for  compromise 
or  reference ;  but  I  agree  with  the  Respondent  in  think- 
ing, that  on  this  petition,  I  have  not  jurisdiction  to  de- 
termine the  construction  and  effect  of  this  special  agree- 
ment ;  and  as  there  is  nothing  to  be  done  till  that  ques- 
tion is  decided,  I  must  dismiss  the  petition,  which  I  do 
with  regret,  and  without  costs. 
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1849. 


/»  re  REMNANT.  j^Jj^- 

npHIS  was  a  petition  for  liberty  to  except  to  the  cer-  The  costs  of 
-■-   tificate  of  the  Taxing  Master.  taxation  de- 

^  pend  on  whe- 

ther one-sixth 

It  appeared,  that  from  1845  to  February  1848,  Bem-  %f^^^    ' 

nant  was  employed  by   Taylor^   an  executor,  in  the  costs ;  and  to 

general  affidrs  of  the  executorship,  except  only  as  to  a  xh\^  ^  distinc- 

diqDute  with  one  Johnson.     As  to  this  matter  Remnant  ^^"  \  *®  ^ 

made  between 

had  written  two  letters ;  but  the  subsequent  proceedings  strictly  pro- 

at  law  against  Johnson  were  conducted  by  another  soli-  ^^»®"*^ 

^^  -^  charges  and 

citor,  Smallpiece.     In  the  result  of  the  action  and  sub-  disburse- 
sequent  proceeding  between  Taylor  and  Johnson,  Taylor  jUdeSnd"  nt 
became  liable  to  pay  64L  IBs.  6d.  for  costs,  and,  threats  cash  pay- 
haying  been  made  to  compel  payment.  Remnant  again  p^xnents  o^ 
interposed  and  acted  in  the  matter  as  solicitor  for  which  are 
Taylor.     He  entered  into  a  negotiation,  but  without  suanceofthe 
success,  and  ultimately,  at  the  request  of  Taylor,  he  professional 
gave  his  undertaking  to  pay  these  costs,  and  paid  them  taken  by  the 
accordingly,  out  of  monies  of  his  own,  he  not  havbg  ^hjch^hels 
at  the  time  4n  hand  sufficient  monies  of  Taylor  to  pay  bound  to  per- 
the  amount.     It  appeared  that  no  monies  of  Taylor  are  sanctioned 
had  been  specifically  appropriated  or  applied  for  such  as  professional 

payments,  by 
payment,  the  general 

and  estab- 
,  lished  custom 

On  the  1st  of  June  Remnant  delivered  his  general  bill  and  practice 
of  costs,  containing  charges  for  his  negotiation  with  and  g^n  ought^  to 

payment  he  entered 
and  allowed 
as  professional 
disbursements  in  the  bill  of  costs.    Other  disbursements  ought  to  be  included  in  a 
separate  cash  account. 

In  a  legal  proceeding,  A>  became  liable  to  pay  60/.  This  was  paid  by  B,^  his 
solicitor,  who  had  not  acted  for  A,  in  the  proceeding.  Held  that,  in  a  taxation  as 
between  A,  and  B,^  the  60/.  was  not  properly  included  in  ^.*s  bill  of  costs,  for  the 
purpose  of  determining  whether  one-sixth  had  been  taxed  off,  although  it  was  pro- 
perly chargeable  as  a  cash  payment. 
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1849.        payment  to  Johnson,  and  including,  as  a  professional 

^^^^^^     charge,  the  sum  of  64 1  18«.  6 A  paid  by  him  on  behalf 

Remnant,     of  Taylor.     He  also  charged  in  the  same  account  a 

sum  of  28/.  18«.  which  had  been  paid  by  him  for  Taylor , 

to  proctors,  for  the  expenses  of  proving  tlie  wilL 

On  the  let  of  July  1848,  Taylor  obtained  an  order 
of  course  for  the  taxation  of  Remnanfs  bill  of  costs, 
and  it  was  ordered,  that  Remnant  should  give  credit  for 
all  sums  of  money,  by  him  received  of  or  on  account  of 
Taylor,  and  that  he  should  be  at  liberty  to  charge  all 
sums  of  money,  paid  by  him  to  or  on  account  of  the 
Petitioner. 

In  the  course  of  the  taxation,  the  Taxing  Master  had 
struck  out  this  payment  of  64/.  \%s.  6d.  from  the  bill 
of  costs ;  but  he  allowed  it  as  a  cash  payment.  The 
omission  created  this  difference :  —  By  including  it,  less 
than  one  sixth  was  struck  off,  and  the  costs  of  taxation, 
under  the  act  (a),  fell  on  the  client ;  but  by  excluding 
it,  the  costs  fell  on  the  solicitor. 

The  Taxing  Master  had,  however,  allowed  the  charge 
of  28/.  ISs,  paid  to  the  proctors  to  remain  in  the  bill  as 
a  professional  item. 

Mr.  Remnant  presented  a  petition  for  liberty  to  ex- 
cept to  the  Master's  certificate. 

• 

He  insisted,  that  this  sum  of  64/.  ISs.  6d.  ought  not 
to  have  been  excluded  from  the  bill,  in  determining 
whether  one  sixth  had  or  not  been  taxed  off,  and  that, 
therefore,  the  costs  of  the  taxation  ought  to  be  borne 
by  the  client. 

Mr. 

(a)  6&7  VicLc.TS.  «.  37. 
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Mr.  Turner  and  Mr.  Greene  in  support  of  the  peti-        1849. 
tion.     The  Master  has  improperly  struck  out  the  item     ^^^v^*^ 
of  6AL  ISs.  6(L  from  the  bill  of  costs.     It  is  plainly  a     Remnant. 
professional  disbursement   made   by  Remnant  in  his 
character  of  solicitor,  for,  but  for  his  employment  in 
that  capacity,  he  would  never  have  been  called  on  to 
pay  the  amount  for  his  client.     It  therefore  comes 
within  the  terms  "  fees,  charges,  and  disbursements " 
mentioned  in  the  Solicitors'  Act  (a)    The  Master  has 
allowed  the  solicitor  all  the  items  of  charge  in  respect 
to  his  undertaking  to  pay  and  his  payment  of  this  sum, 
and  for  attendance,  &c.  on  the  matter ;  but  he  has  re- 
jected the  item  of  payment  on  which  the  whole  is 
founded.    This  cannot  be  right. 

It  is  settled,  that  an  attorney  is  authorized  to  insert 
in  his  bill  the  amount  paid  to  a  proctor  employed  by 
him  for  his  client ;  and  it  was  said,  to  be  the  constant 
course  to  consider  disbursements  of  this  description  as 
properly  fohning  part  of  an  attorney's  bill ;  Franklin  v. 
Featherstonhaiiffh.  (b)  Such  a  payment  has  been  allowed 
in  this  very  bill.  So  again,  in  this  Court,  it  was  re- 
oentiy  held,  that  a  payment  for  his  client,  by  a  solicitor, 
of  legacy  and  probate  duty  was  properly  included  in  a 
bill  of  costs.  In  re  Bedson  (c).  There  is  no  distinction 
between  these  cases  and  the  present. 

[  The  Master  of  the  Rolls.  In  that  case  it  was 
conceded,  that,  independent  of  the  security  taken,  it  was 
properly  a  professional  charge.] 

Again,  the  solicitor  would  be  placed  in  this  difficulty, 
by  excluding  this  item.  If  he  inserted  it  in  his  bill 
delivered  it  would  be  struck  out,  and  if  he  omitted  it, 

and     ' 

(a)  6  &  7  Fict,  c.  73.  s.  37.  (b)  I  Ad.  *  E.  p.  478. 

(c)  9  Beavan,  5.  • 
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1849.        and  brought  an  action  for  his  daim,  the  answer  would 
^^^^^'     be,  as  to  this  disbursement,  "  You  are  not  entitled  to 

in  re 

RsMNANT.     recover  it,  because  it  was  not  included  in  your  Inll  as 
signed  and  delivered*'' 

Here  there  has  been  no  specific  appropriation  of 
monies  of  the  client,  and  the  payment  must,  therefore, 
be  considered  a  professional  disbursement,  properly  in- 
cluded in  the  solicitor's  bill  of  costs. 

Mr.  fFalpok,  cantri*  There  is  no  dispute  as  to  the 
allowance  of  this  sum,  and  the  only  question  is,  in  which 
of  two  accounts  it  ought  to  be  inserted.  The  Master  has 
come  to  a  right  conclusion  in  excluding  it  from  the  bill 
of  costs,  and  in  inserting  it  in  the  cash  account,  and  for 
this  reason :  — it  is  not  a  taxable  disbursement  It  is  a 
payment,  which,  if  really  made,  the  Taxing  Master  has 
no  jurisdiction  to  moderate*  The  statute  intends,  that 
a  solicitor  should  be  charged  with  the  costs  of  taxation, 
if  his  professional  charges  exceed  a  certain  limit;  the 
''  bill  and  the  demand "  of  such  attorney  is  to  be  re- 
ferred, but  the  attorney  is  to  pay  the  costs  "  if  such  bill " 
alone  exceeds  by  one  sixth  what  is  due.  An  account 
of  the  payments  made  to  the  solicitor,  and  of  the  non- 
taxable disbursements  made  by  him  for  his  client,  is 
directed  to  be  taken,  merely  for*  the  purpose  of  asoer- 
taining  the  amount  really  due  to  the  solicitor,  and  not 
for  the  purpose  of  taxing  them.  In  re  Bedson  (a),  the 
present  point  was  not  argued,  and  the  decision  turned 
on  the  effect  of  the  secuiity  given  by  the  client.  In  the 
case  of  a  proctor,  necessarily  employed  by  a  solicitor 
for  his  client,  the  case  is  different :  the  sdicitor  i^  to 
some  extent  at  least,  professionally  responsible  for  the 
proceedings  which  the  proctor,  imder  hk  instructions^ 
takes  for  the  client.     Though  there  was  no   appro- 

,   priation 

•  (a)  9^^0.5. 
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priation  in  this  case,  still  the  solidtor  had  a  large  sum        1^^9» 


in  hand. 

Mr,  Ihtmer,  in  reply. 

The  Master  of  the  Bolls. 

It  is  very  desirable  to  have  some  fixed  rule  on  this 
subject,  in  order  to  prevent  future  litigation.  The 
Court  has  no  reason  to  complain  of  this  matter  being 
brought  forward,  it  being  one  very  fitting  for  discus- 
sion, and  not  like  some  of  those  vexatious  questions  on 
taxation,  with  which  the  time  of  the  Court  has  some- 
times been  so  uselessly  occupied. 

■ 

This  is  certainly  a  question  of  importance,  and 
would  never  have  arisen,  if  the  legislature  had  not 
enacted,  that  where  a  certain  amount  is  taken  off  a 
solicitor's  bill  of  costs,  he  must  bear  the  costs  of  the 
taxation.  It  is  not  disputed,  that  this  sum  has  been 
paid  for  the  client,  and  the  only  question  is,  whether  it 
is  to  be  included  in  the  attorney's  bill  of  costs  and  dis- 
bursements, or  in  his  cash  account.  It  is  immaterial 
except  as  to  the  costs  of  taxation ;  if  it  be  retained 
in  the  biU  of  costs,  then  less  than  one  sixth  has  been 
taken  off,  and  the  solicitor  would  get  his  costs  of  the 
taxation. 

There  is  another  matter  to  be  considered,  which  is 
this :  Mr.  Remnant  was  employed  in  a  mixed  character ; 
partly  as  an  attorney  in  matters  purely  professional, 
and  partly  as  agent  in  the  executorial  matters.  He  was 
acting  in  some  matters  as  attorney,  and  in  other  re- 
spects as  a  mere  agent.  But  was  he  or  not  employed 
by  reason  of  the  professional  confidence  which  the  party 
reposed  in  him?   Would  he  have  been  employed,  if  he 

had 


:inre 
Rbmnamt. 
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1849.        bad  not  been  an  attorney  ?    If  he  was  employed  merely 

^'T^^^      as  an  attorney,  and  the  disbursement  was  made  in  that 

Rrunant.     character,  it  would  be  a  very  different  question  from 

that  which  would  have  arisen,  if  he  had  been  a  mere 

agent     That  does  make  a  difference. 

In  the  case  of  legacy  duty  a  party  may  pay  it  him- 
self: so  in  the  case  of  a  proctor's  bill,  it  might  just  as 
well  be  paid  by  a  party  himself,  but  both  such  pay- 
ments have,  in  a  court  of  law,  been  held  to  be  pay- 
ments made  professionally,  and  properly  included  in  a 
bill  of  costs. 

It  is  a  matter  of  great  importance.  No  doubt  the 
intention  of  the  legislature  would  be  defeated,  if  an 
attorney,  employed  as  an  agent,  were  entitled  to  bring 
every  disbursement  into  his  bill,  for  then  the  whole 
effect  of  the  rule  as  to  the  costs  of  taxation  would  be 
destroyed.  It  therefore  becomes  necessary  to  consider 
what  is  a  proper  item  on  each  occasion. 

What  arc  the  facts  here?  Remnant  was  employed 
as  the  attorney  of  Taylor^  an  executor,  to  act  in  all 
matters  connected  with  the  executorship,  with  one  ex- 
ception only.  In  that  instance,  Smallpiece  was  em- 
ployed to  recover  a  debt  An  action  was  brought  by 
Smallpiece^  which  was  successful,  until  it  became  neces- 
sary to  levy  for  the  debt,  when  it  appeared  there  were  no 
goods  of  the  Defendant,  and  in  subsequent  proceedings 
considerable  expenses  were  incurred,  which  Taylor  be- 
came liable  to  pay.  Remnant^  who  had  not  before 
been  concerned  in  this  matter,  was  employed  before 
the  costs  had  been  paid,  to  get  Taylor  out  of  the  diffi^ 
culty,  and  he  endeavoured  to  negotiate  for  an  amicable 
arrangement  of  the  matters.  He  was  then  employed  in  a 
matter  strictly  professional ;  and  he  has  been  allowed,  on 

taxation. 
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taxation,  his  costs  for  these  matters.     It  was  necessary        1849. 
to  make  arrangements  for  the  payment  of  the  costs  in-     ^^Y^^ 
corred  imder  the  management  of  Smallpiece.     Bemnani     KsMNANt* 
tmdeftook  to  pay  them«  and  afterwards,  at  the  special 
request  of  Taylor^  he  paid  the  amount,  for  the  purpose 
of  preventing  Taylor  being  distressed  by  process  for  these 
costs.     Was  not  this  a  matter  of  professional  business, 
when  all  the  former  steps  are  allowed  to  be  professional? 
The  Master  has  considered  that  the  payment  of  the    ^ 
money,  which  was  a  necessary  step  to  be  taken  in  the 
matter,  ought  to  be  taken  out  of  the  bill  of  professional 
disbursements  and  placed  in  the  cash  account.    Though 
I  cannot  see  the  reason  for  it,  I  have  so  much  reliance 
on  the  judgment  of  the  Taxing  Master,  that  I  will  not 
decide  the  point  until  I.  have  communicated  with  him« 
Subject  to  that,  I  have  an  impression,  that,  according 
to  the  authorities,  I  must  consider  this  a  professional 
disbursement  which  the  Court  has  been  in  the  habit  of 
allowing  solicitors  to  insert  as  an  item  in  their  bills  of 
costs. 


The  Master  of  the  Bolls.  June  23. 

The  Petitioner,  Mr.  Remnant^  was  employed  as  the 
attorney  and  agent  of  James  Taylor^  in  matters  relating 
to  the  estate  of  John  Taylor^  deceased,  of  whose  will 
James  Taylor  was  sole  executor. 

In  the  result  of  an  action,  which  James  Taylor^  by 
another  attorney,  brought  against  Johnson^  Taylor  be- 
came indebted  to  Johnson^  in  the  sum  of  64/.  18«.  %d.  for 
costs.  Some  negotiation  for  a  compromise  took  place, 
and  in  that  negotiation.  Remnant  (who  had  not  been 
attorney  in  the  action)  ftcted  as  solicitor  for  Taylor,  and 
made  professional  charges,  which  were  allowed  in  re- 

VoL.  XI.  R  r  spect 
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1849.  spect  thereof.  The  attempt  to  (xnnpromise  &iled,  and 
^^^^'^  Taylor  requested  Remnant  to  pay  the  amoant,  which 
Remnant,  he  did.  Remnant  afterwards  delivered  his  lull  of 
costs  against  Taylor ^  and  therein  charged  the  sidn  of 
6421  18«.  6(f.  as  a  professional  disbursement.  On  tax- 
ation, the  Master  disallowed  it,  and  upon  this  petition 
the  question  is,  whether  that  disallowance  is  right 

^  It  is  not  a  question  whether  the  sum  of  6421  18#.  6dl 
ought  to  be  paid  or  allowed  in  account  to  the  solidtor, 
who  is  admitted  to  have  paid  it  on  behalf  of  his  client 

The  only  question  is,  in  what  character  it  is  to  be 
allowed,  whether  as  a  professional  disbursement  in  the 
bill  of  costs,  or  as  a  mere  cash  payment.  The  question 
would  be  of  no  importance,  on  this  occasion  at  least,  if 
it  were  not  for  the  law  relating  to  the  taxation  of  costs 
and  the  payment  of  the  costs  of  the  taxation.  If  the 
bill,  when  taxed,  be  less  by  a  sixth  part  than  the  bill 
delivered,  the  costs  are  to  be  paid  by  the  solicitor, 
otherwise,  not ;  and  it  is  plain,  that  if  the  solicitor  in- 
cludes cash  payments,  or  advances,  or  mere  loans  of 
money,  in  his  bill  of  costs,  as  professional  disburse- 
ments, more  than  one  sixth  of  his  really  professional 
charges  (the  proper  subject  of  taxation)  may  be  taxed 
off,  and  yet  not  so  much  as  one  sixth  of  the  amount  of 
all  the  charges  (consisting  partly  of  professional  chaiges, 
and  partly  of  cash  payments  or  advances)  may  be  taxed 
off,  and  thus  the  solicitor  may  avoid  payment  of  the 
costs  of  taxation. 

It  is  to  be  regretted  that  the  cases  on  the  subject, 
most  of  which  were  cited  and  commented  upon  at  the 
hearing,  do  not  afford  any  practical  rule.  The  case  In 
re  JBedson  (a)  was  most  relied  on  for  the  Petitioner,  but 

the 

(a)  9  Bcavan,  5. 
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the  point  now  raised  was  not  then  argued  or  considered;        1:  j* 
the  decision  proceeded  upon  the  notion^  that  the  sum        /^  ^ 
there  in  question  was  properly  a  professional  disburse-     Rrmnant. 
ment,  and  would,  in  the  ordinary  course,  have  been 
flowed  as  such.  The  only  question  raised  was,  whether 
its  admitted  character  as  a  professional  disbursement 
was  altered  by  the  security  given  for  its  payment. 

It  appears  to  me,  that  the  cases  which  have  been  de- 
cided do  not  depend  upon,  and  are  not  capable  of  being 
referred  to  any  acknowledged  general  principles ;  and  I 
have  considered  it  so  important  that  a  general  rule 
should,  if  possible,  be  established,  that  I  have  thought 
it  right  to  request  the  Taxing  Masters  to  consider  the 
subject,  with  reference  to  the  general  practice  of  the 
profession,  and  after  giving  it  their  best  attention,  to 
state  their  opinion  thereon  to  me. 

I  am  indebted  to  them  for  the  following  certificate:  — 

"  To  the  Right  Honourabk  the  Master  of  the  Rolls. 

**  In  compliance  with  your  Lordship's  directions,  we, 
the  undersigned,  beg  leave  respectfully  to  state : — 

*^  That  we  have  been  unable  to  reconcile  all  the  re* 
ported  cases  with  the  actual  practice  of  the  profession, 
in  charging  some  payments  as  professional  disburse- 
ments in  bills  of  costs,  and  others  as  payments  in  cash 
accounts.  The  practice  is  almost  universal,  to  make  a 
dbtinction  between  such  payments.  And  if  we  may  be 
allowed  to  state,  what,  in  our  opinion,  is  the  principle 
on  which  the  practice  of  the  profession  rests,  apart  from 
and  without  reference  to  the  reported  cases,  we  should 
state  it  as  follows,  viz.  — 

^'That  such  payments  as  the  solicitor,  in  the  due 
discharge  of  the  duty  he  has  undertaken,   is  bound 

Rr  2  to 
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1849.  to  make,  so  long  as  he  continues  to  act  as  solictor, 
j^^  whether  his  client  furnishes  him  with  money  for  the 
Rbm NANT.  purpose,  or  with  money  on  account,  or  not ;  as,  for  in« 
stance,  fees  of  the  officers  of  the  Court,  fees  of  Coimsd^ 
expense  of  witnesses,  &c.,  and  also  such  payments  in 
general  business,  not  in  suits,  as  the  solicitor  is  looked 
upon  as  the  person  bound,  by  custom,  to  make,  as  for 
instance,  Counsel's  fees  on  abstracts  and  conveyances, 
payments  for  registers  in  proving  pedigree,  stamp 
duty  on  conveyances  and  mortgages,  charges  of  agents, 
stationers,  or  printers  employed  by  him,  &c.  are,  by 
practice  and  we  think  properly,  introduced  into  the  so- 
licitor's bill  of  fees  and  disbursements. 

"  But  that  payments  which  the  solicitor  is  not  either 
by  law  bound  to  make,  or,  by  custom,  looked  upon  as 
the  person  to  make,  as,  for  instance,  purchase-monies  or 
interest  thereon,  monies  paid  into  Court,  damages  or 
costs  paid  to  opponent  parties,  bills  due  to  the  solicitors 
of  trustees,  mortgagees,  or  other  parties,  legacy  or  resi- 
duary duties,  or  other  pajrments  of  a  like  description, 
which  the  solicitor  makes  as  agent,  on  the  order  of  the 
client,  and  not  in  discharge  of  hb  own  duty  or  liability 
as  solicitor,  are,  by  practice  and  we  think  properly, 
charged  in  the  cash  account. 

**  We  think  also,  that  the  question  whether  such 
payments  are  professional  disbursements  or  otherwise, 
is  not  affected  by  the  state  of  the  cash  account  between 
the  solicitor  and  the  client;  and  that  (for  instance) 
Counsel's  fees  would  not  the  less  properly  be  introduced 
into  the  bill  of  costs  as  a  professional  disbursement, 
because  the  client  may  have  given  money  expressly  for 
paying  them;  and  that  purchase  money  or  damages 
would  not  be  properly  so  introduced,  notwithstanding 

the 
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the  solicitor  may  have  advanced  the  money  out  of  his        1849. 
own  funds.  ^"^T^"^^ 

In  re 
Rbmscakt. 

"  We  have  availed  ourselves  of  your  Lordship's  per- 
mission to  state  our  opinion  without  reference  to  the 
decided  cases^  some  of  which,  we  are  aware,  are  not 
quite  in  accordance  with  it ;  but  we  are  satisfied,  that 
although  instances  may,  no  doubt,  be  produced  to  the 
contrary,  the  general  practice  of  the  profession  is  in 
accordance  with  the  principle  we  have  above  stated. 

Philip  Martineau, 
John  WainiorighU 
"  Taxing  Masters'  OflScc,  H.  R.  Baines. 

20th  Jutie,  1849.  Joseph  Parkes. 

Richard  Mills. 
Robert  B.  Follett'' 

From  this  certificate,  and  from  the  inquiries  which  I 
have  made,  it  appears  to  me,  that  it  is  the  practice  of 
solicitors,  who  may  have  to  pay  or  advance  money  on 
behalf  of  their  clients,  carefully  to  distinguish  such 
professional  disbursements  as  ought  to  be  entered  in 
their  bills  of  costs,  from  such  other  advances  or  pay- 
ments, as  ought  to  be  entered  only  in  their  cash  ac- 
counts, as  cash  payments  or  advances.  And  it  seems 
to  me  a  very  reasonable  and  proper  rule,  that  those 
payments  only,  which  are  made  in  pursuance  of  the 
professional  duty  undertaken  by  the  solicitor,  and  which 
he  is  bound  to  perform,  or  which  are  sanctioned  as 
professional  payments,  by  the  general  and  established 
custom  and  practice  of  the  profession,  ought  to  be 
entered  or  allowed  as  professional  disbursements  in  the 
bill  of  costs.  And,  considering  that  the  sum  of 
64/.  18«.  &d.  now  in  question,  was  not  a  sum  which  it 
was  incumbent  on  the  solicitor  to  pay  in  the  discharge 

/?r  3  of 
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In  re 
Rbunant. 


of  his  professional  duty,  and  that  it  is  not  the  practice 
or  custom  of  the  profession  to  consider  such  a  payment 
as  a  professional  disbursement,  but  only  as  a  cash 
payment,  I  have  come  to  the  conclusion,  (not  in  ac- 
cordance with  my  first  impression)  that  the  Taxing 
Master's  certificate  is  right,  and  that  the  petition  must 
be  dismissed. 

Vo  costs. 


April  26. 
MayS. 

A  motion  by 
a  Defendant 
for  a  Receiver 
18  irregular, 
even  in  a  case 
where  one 
executor  filed 
a  biU  against 
ni8  co-execu- 
tor, insisting 
that  a  Re- 
ceiver was 
necessary. 


ROBINSON  V.  HADLEY. 

rilHE  testator,  by  his  will,  appointed  Robinson  and 
-"-    Hadley  executors,  and  he  declared  that  they  should 
account  to  his  estate  for  the  sums  due  from  them  to 
him.     They  both  proved  the  will. 

Robinson  filed  this  bill  against  Hadley  his  co-exe- 
cutor, and  agwist  the  parties  beneficially  entitled  under 
the  will,  alleging  that  Hadley  had  misapplied  the  assets, 
and  that  it  was  proper  that  a  Beceiver  should  be  ap- 
pointed. The  bill  prayed  an  account,  and  for  an  in- 
junction, and  Beceiyer. 


Hadley^  by  his  answer,  stated,  that  the  Plaintiff  was 
indebted  on  bond  to  the  testator,  at  the  time  of  his 
death,  in  the  sum  of  300/.,  and  which  sum  still  remained 
unpaid.  The  Defendant  made  out,  that,  after  retaining 
a  debt  due  to  himself,  no  balance  remained  in  his  hands, 
but  he  stated,  that  most  of  the  debts  and  the  legacies 
still  remained  unpaid. 


The  Defendant  now  moved  for  a  Receiver. 


Mr. 
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Mr.  Glasse^  In  support  of  the  motion.  This  is  a  spe- 
cial case :  the  Plaintiff  asks  for  a  Receiver  to  protect 
the  estate,  and,  therefore,  submits  to  one  being  ap- 
pointed. The  Defendant  concurs  in  thinking  it  expe- 
dient, and  as  neither  party  is  beneficially  interested, 
there  is  no  reason  why  the  Court  should  not  interfere 
and  protect  the  outstanding  estate.  A  debt  is  due 
from  the  Plaintiff,  which,  unless  a  Receiver  be  ap- 
pointed, he  will  not  pay. 
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Robinson 

9. 

Uadlbt. 


Mr.  S.  JameSy  contrd,  contended,  that  it  was  con- 
trary to  all  the  rules  of  practice  for  a  Defendant  to 
move  for  a  Receiver,  (a)  He  also  argued,  that,  under 
the  circumstances  which  he  stated,  a  Receiver  was  not 
required,  and  objected  that  no  affidavit  had  been  filed 
in  support  of  the  motion. 

Tfie  Masteb  of  the  RoLLS.  This  is  a  novel  appli- 
cation. The  usual  rule  is,  that  if  a  Defendant  requires 
a  Receiver  agidnst  the  Plaintiff,  he  must  file  a  cross  bill. 
Let  the  motion  stand  over,  to  see  if  any  authority  can 
be  found  for  such  an  application  and  to  file  an  affidavit. 


The  motion  was  again  brought  forward. 


MatfS 


Mr.  Glasse  in  support  of  the  motion. 
Mr.  S.  JameSy  contrcu 


V. 


(6)  was  cited. 


The 


(a)  See    the    judgment    in  (b)  2  Dickens,  778. 

Broum  v.  Newall,  2  MyL  4*  CV. 
p.  568. 

Rr  4 
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•  The  Master  of  the  Bolls. 

This  is  a  singular  case.  The  Plaintiff  and  one  of 
the  Defendants  are  co-executors.  The  other  Defend- 
ants, who  are  the  persons  interested  in  the  estate, 
take  no  proceedings,  but  the  Plaintiff,  one  of  the  exe- 
cutors, files  his  bill,  complaining  of  the  conduct  of  his 
co-executor,  and  stating  that  it  is  proper  that  a  Re- 
ceiver should  be  appointed,  and  he  prays  for  one  by 
his  bill.  The  Defendant  having  put  in  his  answer,  the 
Plaintiff  finds,  that  there  is  no  reason  for  asking  for 
a  Receiver  a^nst  him,  and  he  not  only  refuses  to 
move  for  a  Receiver,  but  opposes  the  endeavour  made 
by  the  Defendant  to  have  one  appointed. 


The  Defendant,  finding  the  Plaintiff  does  not  move, 
thinks  fit  to  give  this  notice  of  motion  for  a  Receiver, 
and  states  some  reasons  why  one  should  be  appointed. 

I  do  not  enter  into  these  reasons,  because  I  am  of 
opinion,  in  the  absence  of  all  authority,  that  I  have  no 
right,  at  the  instance  of  a  Defendant,  to  grant  a  Re- 
ceiver. The  Plaintiff,  though  he  asks  for  a  Receiver  by 
his  bill,  opposes  the  appointment  of  one,  and  yet  asks 
for  his  costs.     I  shall  give  none. 

Mr.  S,  James  asked  that  the  costs  might  be  costs  in 
the  cause. 


The  Master  of  the  Rolls. 
I  give  no  directions  as  to  costs. 
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FLETCHER  p.  MOORE.  7«fy  18. 

TWO  Buits  were  filed  ia  the  name  of  an  infant  bv  Pending  the 
difterent  next  friends.  *    ZZK'f^' 

encc  to  in- 
quire which 
On  the  26th  of  June^  the  yice-Chancellor  of  England  of  two  suits 

made  an  order,  referring  it  to  the  Master  to  ascertain  gcial^k  is"*' 
which  of  the  two  suits  it  was  most  for  the  infant  Plain-  irreguhir  to 

tiff's  benefit  should  be  prosecuted.  order  of 

course  to 
On  the  20th,  an  order  of  course  was  obtained  in  the  *"!£"*'• 

second  cause  for  leave   to  amend,  and  the  bill  was  of  the  Rolls 

amended  on  the  same  day,  but  upon  the  application  for  hasnotautho- 

•'  *^  *  *  nty  to  order 

this  order,  the  order  of  reference  had  been  suppressed,     irregular 

amendments 

Mr.  Turner  and  Mr.  Webster  now  moved  to  discharge  ^^J*^  '*?,*" 

°     on  the  file  m 

the  order  to  amend,  on  the  ground,  first,  that  it  inter-  a  V.  C.'s 
fered  with  the  existing  reference;  and,  secondly,  be-  **""^' 
cause  the  party  obtaining  it  had  suppressed  a  material 
fact 

Mr.  RoupeU  and  Mr.  Milne^  contrite  insisted  that  the 
order  of  reference  did  not  stay  the  proceeding  in  the 
suit  {a) ;  that,  therefore,  it  was  competent  to  the  party 
to  render  the  suit  more  effective,  and  that  the  sup* 
pression  was  therefore  immaterial 

The  Masteb  of  the  Bolls  thought  it  clear,  that  the 

I 

state  of  circumstances  was  altered  by  the  amendment, 
and  that  the  order  was  irregular ;  but  he  said,  that  he 
could  not  order  the  amendment  to  be  taken  off  the  file, 
as  the  cause  was  attached  to  another  branch  of  the 
Court,  (i) 

(a)  See  Wetthtf  v.  Wetthy,  1  (6)  See   Edge  v.  Duke,  10 

De  Gex  Sf  Sni,  ^\0,  \  and  Cam/)-  Beavan^  184.,   and  Goodale  t, 

bell  V.  Campbell,  Reg.  Lib.  1835,  Gawlhom,  1  Mac.  4>  Gor.  319. 
A.  fol.  312. 
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Aug.  5. 7.  RETNELL  v.  SPRYE.  («) 


A.  B,  wrote     fl^HE  particulars  of  this  case  are  mentioned  in  a  former 
letter  to  hL*  volume  (6),  where  the  proceedings  on  a  motion  for 


solicitor,  in      the  production  of  documents  are  reported. 

order  that 

such  solicitor 

might  write  a        Further  discovery  having  been  obtainedi  it  appeared, 

tohim  to^  ^^  ^^®  Defendant  Young  had  in  his  possession  Sprye's 
be  shewn  to  draft  of  the  letter  of  April  1844,  mentioned  in  the 
thereby  in-  *    former  report,  and  that  Sprye  had  written  a  draft  of 

duce  him  to      another  letter  of  12th  Jkfay,  1843,  and  sent  it  to  Young, 

enter  mto  a      .  .  . 

contract.   On  in  order  that  Young,  if  he  concurred,  might  copy  and 

*  d  the"^  -  ®^^^  ^*  ^  '^P^^f  ^  ^  letter  emanating  from  Young, 
tract  for  fraud,  with  a  view  to  SpTye*8  forwarding  it  to  Sir  Thoma$ 
sofidtor  was  ^  ^^^^11.  This  letter  was  sent  by  Young  to  Sprye,  and 
bound  to  pro-  by  Sprye  to  Sir  Thomas  Reynell,  and  was  mainly  in- 
letter,  but  not  strumental  in  procuring  for  Sprye  the  conveyance  of 

the  other  cor-  the  first  moiety  of  the  estate. 

respondence 

between  him- 

selfand  his  r^he  Plaintiff  now  moved  for  the  production  of  tiie 

Order  for      draft  of  the  letter  of  April  1844,  the  letter  of  the  12th 

SiSr^nad.  ^^  ^^y  1®^^*  ^"^^  ^^^  ^^  ^*^  ^^^  P^wer  of  attorney 
missions  in  an  of  July  1843,  and  all  the  correspondence  between  Sprye 

prior  to  the       ^^^  Young  not  ordered  to  be  produced  on  the  former 

amendment        occasion. 

of  the  bill,  but 

which  did  not 

vary  the  case.  Mr.  Shapter,  for  the  Plaintiff,  asked  for  their  pro- 
duction, upon  the  same  principle  that  the  letter  of 
April  1844  had  formerly  been  ordered  to  be  produced. 
He  contended,  that  it  appeared  from  the  concoction  of 
two  such  material  letters,  and  from  the  general  nature 
of  the  case,  that  Yoking  had  acted  in  a  fraudulent  and 
unprofessional  manner,  and  not  according  to  the  usual 

mode 

(a)  Ex  relnthne.  (b)  10  Beavan,  51. 
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had  acted  as  the  tool  rather  than  as  the  solicitor  of  ^^^^^'^^^ 

Sprye  ;  and  that,  therefore,  the  Plaintiff  was  entitled  to  v. 

a  production  not  only  of  the  two  letters,  but  of  all  the  Spbye. 
correspondence  which  had  passed  between  Young  and 
Sprye. 

Mr.  Turner  and  Mr.  Stinian,  for  the  Defendant 
Sprye,  and  Mr.  Terrell  for  the  Defendant  Young, 
opposed  the  production,  on  the  ground  that  the  docu- 
ments were  priyileged  communications  between  a  solicitor 
and  his  client,  and  they  contended,  that  a  mere  allegation 
of  fraud  was  not  sufficient  to  induce  the  Court  to  break 
through  the  general  rule :   Greenough  v.  Gaskell.  (a) 

They  objected,  that  the  Plaintiff  had  amended  his 
bill  since  the  last  answer,  and  therefore,  could  not  now 
move  for  production :  Haverfield  v.  Pyman.  (J) 

Mr.  Shapter  in  reply.  In  Haverfield  v.  Pyman,  the 
amendments  altogether  altered  the  issue  between  the 
parties ;  but  in  the  present  instance,  the  case  is  not  at  all 
varied  by  the  amendment. 

The  Master  of  the  Bolls. 

The  solicitor  acting  as  partieeps  criminis,  and  not  in 
the  true  relationship  of  solicitor  and  client,  is  bound 
to  produce  the  documents  concocted  between  him  and 
bis  client.  That  was  the  ground  on  which  I  made  the 
former  order.  I  think  the  Defendant  must  produce  the 
draft  of  the  letter  of  April  1844,  and  the  letter  of  the 
12th  of  May  1843,  and  the  power  of  attorney,  but  not 
the  other  correspondence. 

(a)  1  MyL  ^  K.  98.  (5)  2  PhUl.  202. 

Note. — At  the  hearing  of  the  cause,  before  Sir «/.  Wtgtam^  V.  C, 
in  1849,  the  transaction  was  set  aside. 
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iiec.  9  In  re  BAINBRIGGE, 

Upon  atax-  A  COMMON  order  for  taxation  having  been  made, 
ation,  a  soli-  ^^  the  solicitor  put  in  an  insufficient  answer  or  ex- 
insufficient  amination  to  the  interrogatories  allowed  by  the  Taxing 
examination.  Master.     The  Master  so  certified  on  the  26th  of  July 

He  was  or-  , 

dered,  on  1848,  and  the  client  thereupon  obtained  the  four  day 
JhStfo?!^  order,  that  the  solicitor  should,  within  four  days,  put  m 
casioned  his  examination,  or  in  default  stand  committed.     The 

ofThe^our       solicitor  then  put  in  a  sufficient  answer. 

day  order  and 

oftheapplica-        ^r      ^       .,  i  •       n  i      <• 

tion.  Mr.  Amphlett,  now  moved,  on  notice,  tor  an  order  for 

the  taxation  of  the  costs  occasioned  by  Bainbrigge  having 
filed  an  insufficient  answer  or  examination  to  the  in- 
terrogatories allowed  by  the  Taxing  Master,  and  the 
costs  of  obtaining  the  four  day  oi*der  and  of  this  appK- 
cation.  He  cited  Hubbard  v.  Hewlett  (a)^  2  Smith'^s 
Pr.  148.(4),  and  2  DanielVs  Fr.  (c). 

Tlie  Master  of  the  Rolls. 

I  do  not  wish  to  introduce  any  new  practice.     Let 
the  usual  order  be  made. 

(a)  2  Madd.  469.  see  RabUts  v.  BabUU,  3  V.  i 

(b)  3rd  ed.  Coil.  (Ex.)  69. 

(c)  P.  1135.  (2d  ed.);    and 


Order. 

Tax  the  client's  costs  occasioned  by  Ba'wbrigge  having  filed  ap 
inNuflicicnt  answer,  and  the  costs  of  and  occasioned  by  the  obtaining 
the  four  day  order  and  of  this  application  and  relating  thereto,  aod 
let  the  amount  be  paid  by  Bainbriggir.  —  Keg.  Lib.  1847  A,  fol.  5d5> 
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W    ■  V.  B .  AprU  18. 

npHE  testator^  in  this  case^  gave  his  personal  estate  Bequest  in 
■*•   to  trustees,  upon  trust,  as  to  one  fourth,  "  to  pay  f^j^fj^'-f  ^^ 
the  yearly  and  other  dividends  and  proceeds  thereof  should  not 
into  the  proper  hands  of  2\  fF»  the  younger,  to  the  in-  ^^   AncUfter 
tent  that  the  same  might  be  a  provision  for  his  personal  such  forfeiture 
maintenance  and  support  during  his  natural  life,  if  he  taken  place, 

should  not  have,  in  his  the  testator's  lifetime,  married  or  5°^  a^er  the 

decease  of  if., 

cohabited  with,  or  have  had  any  child  or  children  since  in  trust  for 
the  year  1825,  or  after  his- decease  he  should  not  marry  ^^g^^ept  as 
or  cohabit  with  Susanna  B.  and  Harriett  B.,  or  any  aforesaid)  and 
other  of  the  daughters  or  daughter  of  G.  C.  B.,  then  or  y^'  ^^y  ^^^^j, 
late  of  F.  in  the  county  of  Kent,  soapboiler.'*     And  the  woman  than 
testator  declared  that  the  same  should  not  be  subject  or  j^  married* 

liable  to  anticipation.  U'^^i^'  a 

^  Held,  that  A. 


And  from  and  after  any  such  forfeiture  should  have 
taken  place,  the  testator  directed  his  trustees  to  lay  out 
the  same,  and  after  the  decease  of  T.  W.  the  younger, 
upon  certain  trusts  for  the  widow  of  T.  fV.,  except 
as  aforesaid,  and  his  children  by  any  other  woman 
or  women  other  than  and  except  Susanna  B,  and 
Harriett  B,,  or  any  other  of  the  daughters  or  daughter 
of  the  said  G.  C.  B^ 

The  testator  died  on  the  10th  of  March  1831,  and,  on 
the  20th  of  October  1831,  T.  fV.  the  younger  married 
Harriett  B* 

The  fund  being  in  Court,  T.  W.  the  younger  pre- 
sented a  petition  for  payment,  and  the  question  was, 

whether 


was  still  en* 
titled  to  the 
income. 
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1849.       whether  the  life  interest  of  T.  W.  the  younger  had  been 
•^^  forfeited  by  his  marriage  with  H.  B. 


V. 

B 


Mr,  Turner  and  Mr.  Lloyd  in  support  of  the  peti- 
tion. 

Mr.  ChandUssy  for  the  executors^  argued  that  the  in- 
terest of  the  legatee  had  ceased. 

Sir  Wn  Riddell  for  another  party. 

Comynf^  Dig.  ^  Condition^*  Littleton,  *  Estates  upon 
Condition,^  Hepworth  v.  Taylor  (a),  were  dted. 

Tlie  Master  of  the  BolXb   held  that  T  W.  was 
still  entitled  to  the  income,  and  ordered  accordingly. 

(a)  1  Cox,  112. 


Reg.  Lib.  1848»  B.  fol.  730.' 
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CLARK  V.  JAQUES. '  j^^^  22. 

A    MOTION  was  made  in  this  cause  on  behalf  of  Costs  of « 

•^^  Thomas  G,  Jagues,  and  directed  against  his  former  ?»•*•<«'  «»y 

^^  be  ffivcn 

solicitor^  T.  A.  F.  R.,  but  the  notice  of  motion  did  not  ask  tboueh  not 
for  the  costs  of  the  motion.     After  the  merits  had  been  S^^^^^Jf 
disposed  of^  motion. 

Mr.  Lewiriy  who  appeared  in  support  of  the  motion, 
asked  for  the  costs. 

Mr.  SouthgatCy  contra^  for  T.  A.  F.  i?.,  objected  that 
the  costs^  not  haying  been  asked  for  by  the  notice  of 
motion,  could  not  be  giyen.  (a) 

The  Master  of  tlie  Bolls  said  there  had  been  a 
case  before  the  Lord  Chancellory  in  which  he  thought 
that  the  Court  could  give  costs,  though  not  asked  for 
by  the  notice  of  motion. 

He  gave  the  costs  in  this  case,  and  directed  them  to 
be  set  off  against  some  costs  directed  to  be  paid  to 
T.  A.  F.  B.,  out  of  Thomas  G.  Jaques*s  fund  by  a  former 
order.  (4) 

(a)  See  Mann  v.  King,  1 8  Ves.  1 1 8/(3d  ed.) ;  and  Lord  Portar'' 

296. ;  Cox  V.  Alimgham,  3  Mad.  lingion  v.  Graham,  4  L.  J,  (N.  S.) 

393. ;  and  Holden  v.  Kynaiton,  Ch.  p.  241. 

2  Beav.  p.  207. ;  but  see  Lei-  (b)  Reg.  Lib.  1848,  A.  fol. 

cetter  v.  Leicester^  I  Smith*!  Pract,  145 1 . 
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Dee,  16. 


LAUTOUR  V.  HOLCOMBE  (a). 


Proceedings 
in  a  second 
suit  were 
stayed,  until 
the  costs  of  a 
former  suit 
for  tlie  same 
purpose  had 
been  paid. 
After  great 
delay,  the 
Court  or« 
dered,  that, 
unless  the 
costs  were 
paid  within  a 
limited  time, 
the  bill  should 
stand  dis- 
missed. 


n|^HIS  was  a  bill  filed  by  an  uncertificated  bankrupt 
'*'  against  his  assignees  and  a  purchaser  from  them, 
to  set  aside  the  purchase.  A  former  bill  for  the  same 
purpose  had  been  dismissed  with  costs.  These  being 
unpaid^  Holcombcy  on  the  14th  of  November  18459  ob- 
tained an  order  to  stay  all  proceedings  in  this  second 
suit^  as  regarded  him,  until  the  Plaintiff  had  paid  the 
costs  of  the  former  suit  {h) ;  and  it  was  ordered^  that 
Holcomhe  should  have  twelve  days  to  demur^  and  six 
weeks  to  plead  or  answer  from  the  payment  of  such 
costs. 

In  1847,  the  assignees  obtained  an  order  to  dismiss 
the  suit  as  against  them  for  want  of  prosecution ;  and, 
the  costs  of  the  former  suit  still  remaining  unpaid. 


Mr.  CoUy  on  behalf  of  Holcamhey  now  moved,  that 
unless  the  Plaintiff  paid  the  costs  before  Hilary  term 
the  bill  should  stand  dismissed. 

The  Plaintifi*  did  not  appear. 

The  Master  of  the  Rolls  said  that  this  was  reason- 
able, and  ordered  accordingly. 

(a)  10  Beavan,  256.  Bcavan,  623.,  and  the  cases  in 

(b)  See  Altree  x.  Hordem,  5      the  note  p.  628. 
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I 


In  re  JOSEPH'S  WiU.  -Wiwr/i  9. 

In  re  10  &  11  Vict  c.  96, 

N  this  case,  the  testator  died  in  1828,  and  his  exe-  Executors 

cutors  had  paid  into  Court  a  sum  of  money,  under  \^^q  Court 

the  Trustees  Indemnity  Act  (a),  to  an  account,  headed  ^^^^  ***^ 

as  follows  :  —  "  /«  the  Matter  of  the  trusts  of  the  will  demnity  Act, 

of  Samuel  Joseph,  deceased:'  \^  »P  account 

-^  ^  ^  headed,  *' In 

the  roatter  of 

A  petition  was  now  presented  by  the  party  claiming  ?^  J^f  of^ 

to  be  beneficially  interested  for  payment  of  the  fund.        S.J'*    The 

Court  held, 
that  the  ac- 

Mr.  J:H.  Palmer,  in  support  of  the  petition.  count  was  too 

general  to 
enable  it  to 

Mr.  Shaptery  for  the  executors.  «<^'  ""«^«''  ^'" 

^  statute. 

Observa- 

The  Master  of  the  Rolls.  St  of '^f* 

I  can  make  no  order  on  this  petition.  mode  of  pro- 

ceeding under 

n      1  .        i^  .1       this  Act. 

A  trustee  who  pays  a  fund  into  Court  to  a  particular 

account,  will  be  exonerated  as  to  that  sum ;  but  where 

it  is  paid  to  the  account  of  a  testator's  will  generally,  it 

leads  to  a  general  administration  of  the  estate.     The 

matter  is  left  too  vague  and  indefinite  for  the  Court  to 

act  upon  under  this  Act  of  Parliament ;  for  it  involves 

the  necessity  of  seeing  to  the  payment  of  the  debts,  and 

to  the  due  administration  of  the  estate. 

I  cannot  pay  the  fund  back  again ;  but  I  will  now 
do  that  which  I  have  done  on  former  occasions,  namely, 

give 

(a)  10  &  1 1  Vict.  c.  9G.  extended  by  the  12  &  13  Vict,  c,  74. 
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1850.        give  leave  to  the  executors  to  apply  for  a  transfer  of 
^^^y]^     the  fund,  from  the  account  which  is  too  general,  to  a 
Joseph's      particular  account,  so  that  they  may  have  the  benefit  of 
this  very  useful  act  of  parliament 

In  proceeding  under  this  Act,  I  conceive  an  exe- 
cutor must  take  on  himself  the  responsibility  of  saying 
that  the  fund  belongs  to  those  to  whose  particular  ao- 
count  he  desires  the  fund  to  be  carried,  but  that  he 
declines  to  take  on  himself  the  responsibility  of  ascer- 
taining the  persons  or  making  the  payment.  It  is  very 
important  that  this  distinction  should  bo  generally 
known. 

Mr.  Shapter  said  he  would  now  consent  to  the 
transfer. 

The  Master  of  the  Rolls.  You  must  make  a  dis- 
tinct application  for  that  purpose. 


CASES  IN  CHANCERY.  627 
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LAWSON  V.  RICKETTS.  June  2. 

THE  following  rules  of  practice  have  several  times  Rules  of  prac- 
,     tice  upon  ap- 
bcen  stated  by  the  Master  of  the  Rolls  on  this  plications  to 

and  other  applications  to  discharnfe  a  Receiver  and  va-  **'?charge  Re- 
*^*    ^  ^  o  ^  ceivers  and 

catc  his  recognizances,  (a)     It  is  convenient  that  they  vacate^  thdr 
should  be  generally  known.  recognizances. 

balance  is  to 

First  If  the  order  directs  the  payment  of  the  balance  Court,  the 

into  Court,  the  same  order  mav  direct  the  recognizance  ^™®  ^^^^^  , 

"  ,  may  direct  the 

to  be  vacated  upon  payment  of  such  balance  into  Court,  recognizances 

such  payment  being  shewn  by  the  certificate  of  the  f^J^7^'^' 

Accountant-Grcneral.  balance  is  to 

be  paid  in  any 
other  mode,  a 

Second.    But  if  the  payment  is  directed  to  be  made  second  appli- 
to  a  person,  or  in  any  other  mode  than  into  Comt,  then,  comes  neces- 
after  the  payment  has  been  made,  it  is  to  be  proved,  sa^y. 
and  a  second  petition  is  necessary  for  the  purpose  of 
obtaining  an  order  to  vacate  the  recognizances  upon  the 
proof  being  given.     On  the  second  occasion,  however, 
the  matter  need  not  be  mentioned  in  court,  but  the 
petition  being  left  at  the  Secretary's  office,  together  with 
proper  evidence  of  the  payment  of  the  balance,  the  order 
will  be  made  without  further  attendance. 

(a)  See  2  DanielPs  Pr.  1629.  (2d  ed.) 
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ABATEMENT. 
See  Parties,  1.  4. 

ACCOUNT. 
See  Suing  on  Behalf,  &c. 

ACCOUNTANT-GENERAL. 
See  Separate  Account. 

ACTION  AT  LAW. 

See  Costs,  4. 
Ejectment. 

Supplemental  Bill,  2. 
Taxation,  18. 

ADMINISTRATION. 

.SVe  Costs,  8.  10,  11. 
Creditors'  Suit. 
Tenant  for  Life. 
Trust. 

ADMINISTRATOR. 
See  Fraud,  1. 


AFFIDAVIT. 

See  Practice. 

ALIEN. 

1.  By  the  settlement  made  on  the 
marriage  of  an  Englixh  lady  with 
a  foreigner,  her  Bank  annuities 
were  settled  in  trust  for  her,  her 
husband,  and  their  children;  arid 
her  real  estates  were  directed  to 
be  sold  and  the  produce  held  on 
similar  trusts.  And  it  was  agreed 
between  all  the  parties,  and  the 
husband  covenanted,  that  in  case 
any  real  or  personal  estate  should 
vest  in  the  wife,  or  in  him  in  her 
right,  he,  as  far  as  he  lawfully 
could,  would,  either  alone  or  in 
concurrence  with  his  wife,  settle 
the  same  upon  the  trusts,  and  sub- 
ject  to  the  powers,  &c.  therein 
expressed  concerning  the  Bank 
annuities.  Real  estates  descended 
on  the  wife.  The  husband  and 
some  of  the  children  were  aliens. 
Held,  that  the  lands  descended 
were  bound  by  the  covenant,  and 
Ss  a  thp.t 
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that  they  ought  to  be  sold  and  I 
the  produce  invested  on  the  same 
trusts  as  the  Bank  annuities.  Mas^ 
ier  V.  De  Croismar,        Page  184 

2.  A  patentee  applied  to  the  Court 
of  Chancery  to  stay  all  proceed- 
ings on  a  scire  facias  to  repeal 
the  patent,  or  that  a  nolle  prosequi 
might  be  entered,  on  the  ground, 
that  the  prosecutor  was  an  alien : 
Held,  that  the  Court  had  no  au- 
thority to  interfere  in  the  matter. 
The  Queen  v.  Prosser,  306 

S.  An  illegal  monopoly  is  a  public 
grievance^  and  the  Crown  having 
been  informed  of  such  a  grievance, 
and  having  the  power  and  duty  to 
remove  it,  if  it  be  such,  ought  not 
to  be  disabled  from  directing  the 
necessary  proceedings  to  ascertain 
the  truth,  because  the  information 
was  given  by  an  alien.  Ibid, 

AMENDMENT. 

1.  A  Defendant  put  in  an  insufficient 
answer,  and  the  Plaintiff  obtained 
an  order  of  course  to  amend, 
and  that  the  Defendant  might 
answer  the  amendments  and  ex- 
ceptions together.  No  amend- 
ment was  made  within  fourteen 
days.  Held,  that  a  second  order 
to  amend  could  not  be  obtained, 
ex  parte.     DoUi/ y.  Challin.      61 

2.  Under  all  orders  to  amend  a 
Plaintiff  must  amend  within  four- 
teen days,  as  where  he  obtains 
leave  to  amend  on  the  allowance 
of  a  demurrer,  and  no  time  is  then 
limited.  Semble.  Armitstead  v. 
Durham.  4.28 


S.  The  66th  Order  of  May  1845  is 
applicable  to  biMs  of  discovery. 
Peae  V.  Stoddart.  Page  591 

4.  A  Plaintiff  took  exceptions,  which 
he  gave  notice  of  abandoning: 
Held  that  he  had  thereby  short- 
ened the  time  allowed  for  amend- 
ing as  of  course.  Ibid, 

5.  A  Plaintiff,  after  the  time  allowed, 
obtained  an  order  of  course  to 
amend.  The  order  was  discharged 
with  costs,  and  the  amended  bill 
was  ordered  to  be  taken  off  the 
file.  Ibid. 

6.  Pending  the  usual  reference  to 
enquire  which  of  two  suits  is  most 
beneficial,  it  is  irregular  to  obtain 
an  order  of  course  to  amend. 
Fletcher  v.  Moore.  617 

ANSWER. 

1.  The  first  application  for  time  to 
answer  is  not  of  course,  but  must 
(unless  the  facts  be  admitted  by 
the  Plaintiff)  be  supported  by 
affidavit  shewing  sufficient  cause 
and  due  diligence.  Brown  v. 
Lee.  162 

2.  A  Defendant  submitting  to  an- 
swer, cannot  avail  himself  of  the 
38th  Order  o^  August  1841,  and 
decline  to  answer  part  of  the  bill, 
on  the  ground  that  the  bill  is 
wholly  demurrable.  Fisher  v. 
Pnce.  194 

See  Production  of  Documents,  7. 


APPROPRIATION. 
See  Costs,  10. 


ARBI- 
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ARBITRATION. 
Upon  a  reference  by  order  of  this 
Court,  the  award  may  be  enforced 
before  it  has  been  made  a  rule  of 
Court.     JVood  y.  Taunton. 

Page  449 

ASSIGNEE  PENDENTE  LITE. 
See  Parties,  5. 

ATTACHMENT. 

Writs  of  attachment  for  want  of 
answer,  though  regularly  issued, 
discharged,  and  time  given  the 
Defendants  to  answer  on  payment 
of  costs,  the  Defendants  having 
had  reasonable  grounds  for  think- 
ing, that  an  answer  would  not  be 
required  without  previous  intima- 
tion.    Siderfield  v.  Thatcher.  201 

See  Contempt. 

ATTORNEY-GENERAL. 

The  Courts  exercise  over  the  At- 
torney-General the  same  authority 
which  they  exercise  over  every 
other  suitor;  and  the  Attorney- 
General  would  not,  any  more  than 
any  other  suitor,  be  permitted  to 
prosecute  any  proceeding,  which 
was  merely  vexatious,  or  had  no 
legal  object:  but  the  Attorney- 
General  conducts  the  proceedings 
on  a  scire Jacias  according  to  his 
own  judgment  and  discretion,  and 
may,  when  he  thinks  fit,  stay  the 
proceedings,  or  enter  a  nolle 
prosequi.  The  control  which  the 
Attorney-General  exercises  is 
subject  only  to  the  responsibility 


to  which  every  public  servant  is 
liable  in  the  discharge  of  his  duty, 
and  subject  to  the  jurisdiction 
which  the  Courts  may  have  over 
him,  upon  a  charge  properly 
brought  against  him,  for  a  ne- 
gligent or  erroneous  performance 
of  his  duty.  The  Qjneen  v. 
Prosser.  Page  306 

See  Costs,  6. 

Patent,  2,  3.  5. 

Scire  Facias. 

AUCTIONEER. 
See  Executor. 

AWARD. 

Upon  a  reference  by  order  of  this 
Court,  the  award  may  be  enforced 
before  it  has  been  made  a  rule  of 
Court.     JVood  V.  Taunton.      449 


BANKER. 

1.  Explanation  of  the  nature  of 
the  relation  between  Banker  and 
Customer.  fVatts  v.  Christie,  546 

2.  Bankers  have  no  lien  on  the  de- 
posit of  a  partner  on  his  separate 
account  for  a  balance  due  to  the 
bank  from  a  firm.  Ibid, 

See  Bankrupt,  2. 

BANKRUPT. 

1  •  A.y  as  surety  to  a  firm  signed  a 

joint  and  several  bill  of  exchange 

on  the  faith  that  B.  would  join  as 

co-surety.  B,  never  signed  it,  but 

Ss  4  A,  was 
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A.  was  aflerwards  compelled  to 
pay  it  by  proceedings  at  law  at 
the  suit  of  an  indorsee.  One  of  the 
firm  died,  and  the  others  became 
bankrupt.  Held,  first,  that  the  firm 
were  not  entitled  to  avail  them- 
selves of  the  bill,  and  were  liable 
to  repay  the  amount  and  the  costs 
of  the  proceedings  both  at  law  and 
equity;  secondly,  that  the  claim 
was  of  such  a  nature  as  not  to  be 
proveable  under  the  bankruptcy, 
and  therefore  not  barred  by  the 
certificate ;  and,  thirdly,  that  the 
claim  of  //•  was  sufficient  to  sup-  ! 
port  a  creditors'  suit  for  the  ad- 
ministration of  the  estate  of  the 
deceased  partner.     Rice  v.  Gor- 
don. Page  265 
.  Bankers  stopped  payment,  being  \ 
indebted  to   A.   on   his  separate  • 
account,  and  creditors  of  A.  and  i 
J^.   on   their  joint  account.     A.  \ 
assigned  the  credit  to  A.  and  Z^., 
and  gave  notice  to  the  bankers  to 
transfer  it  accordingly,  which  they  | 
neglected  to  do.     Afterwards  the 
bankers     committed    an    act    of 
bankruptcy,   and   were    declared ; 
bankrupts  :  Held,  that,  in  equity, 
A,  and  U,  were  not  entitled  to  set 
off   the    two    debts.       JVatts    v. 
Christie.  54G 
See  Costs,  7. 

Creditors'  Suit. 

BEQUEST. 

See  Husband  and  Wife. 
Lapsed  Legacy. 
Per  Capita. 
Railway  Shares. 
Vested  Interest. 


BILL  OF  DISCOVERY. 
See  Amendment,  3. 


BILL  OF  REVIVOR. 

See  Parties,  1.  4. 

Statute  of  Limitations. 


BOROUGH  RATE. 
See  Municipal  Corporation  Act, 
1.  2,  3,  4,  5. 

BREACH  OF  TRUST. 

L  Where  a  testator  prescribes  a 
time  for  realising  his  share  in  a 
trading  concern  in  which  he  is  a 
partner,  and  his  legal  personal 
representative  extends  that  time 
to  the  surviving  partners,  who 
have  notice  of  the  trusts,  the 
transaction  is  not  so  entirely 
vitiated,  as  to  make  the  surviving 
partners  accountable  for  the  sub- 
sequent profits.  Chambers  v. 
Howell.  Page  6 

2.  It  is  a  rule,  without  exception,  that 
to  authorise  executors  to  carry  on 
a  trade  with  the  property  of  a 
testator  held  by  them  in  trust, 
there  ought  to  be  the  most  distinct 
and  positive  authority  and  direc- 
tion given  by  the  will  iuelf  for 
that  purpose.     Kirkman  v.  Booth 

273 

3.  ^An  authority  to  invest  trust 
monies  in  Parliamentary  stocks  or 
funds,  or  on  real  securities,  does 
not  authorise  an  investment  on 
London  Dock  Stock,  Road  Bonds, 

or 
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or   Sewer   Bonds.       Robinson  v. 
Robinson.  Page  371 

4.  When  trust  funds  are  invested  on 
several  improper  securities,  the 
trustees,  in  accounting,  arc  not 
entitled  to  set  off  the  gain  on  one 
against  the  loss  on  the  other.   Ibid, 

5.  Where  trustees  authorised  to 
invest  on  cither  of  two  kinds  of 
securities,  adopt  neither,  they  arc 
liable  to  be  charged  in  a  man- 
ner most  beneficial  to  the  persons 
entitled,  and  where  they  had  done 
so  for  the  benefit  of  the  tenant 
for  life  who  took  on  himself  the 
responsibility :  Held,  that  the  te- 
nant for  life  could  not  exercise 
the  option  against  those  in  re- 
mainder. Ibid, 

6*  A  sum  of  3000/.  was  vested  in  A, 
and  B,  on  certain  trusts.  The  ccstuis 
que  trust  mortgaged  it  to  C.  for 
l20C/.and  C.  transferred  the  mort- 
gage to  E,  and  F,  on  family  trusts, 
with  power  to  E,  and  F,  to  give 
receipts.  The  solicitor  of  A.  and  i 
B.  having  notice  of  the  secondary 
trusts,  paid  the  1200/.  to  F,  alone  : 
—  Held,  til  at  A,  and  B.  were  per- 
sonally liable  to  repay  the  money, 
with  interest  and  costs.  Halt  \, 
Franclc.  519 

See  Partnership. 
Plea. 


CASE  TO  LAW. 
A  testator  devised  an  estate  to  his 
daughter  for  life,  with  remainder 
to  her  eldest  son  for  life,  with  re- 
mainder to  his  first  and  other  sons 
in  tail,  with  similar  limitations  to 


the  second  son  and  his  son's  issue, 
with  remainder  to  her  other  sons 
successively  in  tail ;  and  there  was 
a  shifting  clause,  to  take  effect  in 
the  event  of  any  such  son  becom- 
ing seised  of  certain  estates  de- 
vised by  D*  Then  followed  a  pro- 
viso to  this  effect :  "  Provided 
always,  that  if  it  shall  happen  that 
my  said  daughter  shall  have  no 
issue  male  of  her  body  living  at 
her  deaihy  or  no  such  issue  male 
as  shall  be  entitled  by  the  true 
meaning  of  this  my  will  to  my 
real  estates  hereby  limited,"  &c., 
<'  then,  and  in  either  of  those  cases, 
I  devise  all  my  real  estates  to 
tlie  daughters  of  my  daughter 
living  at  her  death  " ;  and  in  case 
his  d{*ughter  should  have  no  hswe 
living  ?t  her  death,  then  as  she 
shoi'ld  appoint,  and  in  default  to 
his  light  heirs.  The  daughter 
left  so-is  and  daughters  at  her 
death,  but  all  the  sons  died  with- 
out hrving  had  any  issue.  The 
question  was  whether,  in'  these 
events,  the  daughters  were  en- 
titled; and  the  Cou«'t  of  Exchequer 
were  of  opinion  in  the  negative, ' 
considering  that  the  words  *' living 
at  her  death"  applied  to  both  the 
events  mentioned  in  the  proviso. 
The  Master  of  the  Rolls,  however, 
considering  the  words  ambiguous, 
declined  binding  the  inheritance 
by  this  opinion,  without  first  ob- 
taining the  opinion  of  another 
court   of  law.     JVilson  v.  Eden, 

Page  289 
Sec  Ejectment. 

Supplemental  Bill,  2. 

Taxation,  \\i, 

CESTUI 
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CESTUI  QUE  TRUST. 

See  Parties,  6- 
Trust. 
Trustee. 


CHARGE. 
See  Costs,  11. 

CHARITY. 

1.  An  old  tenant  from  year  to  year 
of  charity  lands  had,  by  an  outlay 
of  capital^  &c.,  greatly  enhanced 
its  value.  The  old  tenant  and  A. 
B.  were  both  willing  to  take  a 
lease  at  a  rent  exceeding  the 
value  ;  but  the  rent  offered  by  A. 
J5.  was  the  largest.  The  Court 
held  that,  notwithstanding  the  fair 
claims  of  the  old  tenant,  the  bene- 
fit to  the  charity  must  be  re- 
garded ;  and  that  A.  B,'s  offer 
ought  to  be  accepted,  if  the  ex- 
cess of  the  rent  offered  bv  him 
exceeded  the  amount  of  compen- 
sation to  which  the  tenant  was 
equitably  entitled  on  being  turned 
out.  The  Attorney 'General  v. 
Gains,  Page  63 

2.  Reference,  under  the  circum- 
stances directed,  to  ascertain 
whether  any  and  what  compensa- 
tion ought  to  be  paid  to  an  out- 
going tenant  from  year  to  year^ 
for  his  outlay  of  capital  on  charity 
lands.  Ibid* 

See  Mortmain. 

CLUB. 
See  Suing  on  Behalf,  &c. 


CO-DEFENDANTS. 
See  Costs,  9. 

COLLUSION. 
See  Patent,  1. 


COMMISSION  OF  LUNACY. 
See  Lunatic,  1,  2,  3. 

COMMISSION  TO  EXAMINE 
WITNESSES  ABROAD. 

Upon  an  application  to  the  court  to 
examine  witnesses  out  of  the  juris- 
diction, it  is  not  a  general  rule  to 
require  the  names  of  the  witnesses 
to  be  stated,  or  the  affidavit  to  be 
made  by  the  party  or  his  solicitor. 
M^Hardy  v.  Hitchcock.     Page  93 

CONSTRUCTION. 

See  Alien,  1. 

Case  to  Law. 

Conversion. 

Husband  and  Wife. 

Lapsed  Legacy. 

Legacy. 

Per  Capita. 

Railway  Shares. 

Statute. 

Vested  Interest. 

Voluntary  Settlement 

Will. 

CONTEMPT. 

I.  A  party  to  whom  costs  are 
awarded  may  proceed  in  the  taxa- 
tion, notwithstanding  he  may  be 
in  contempt.    Nexvton  v.  Ricketts, 

67 
2.  A 
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2.  A  party  in  custody  upon  attach- 
ment for  contempt  of  this  Court 
was  erroneously  discharged  by  the 
Court  of  Exchequer.  The  order 
of  discharge  was  afterwards  re- 
scinded ;  but  that  Court  held, 
that  it  had  no  jurisdiction  to  re- 
commit. This  Court  directed  new 
attachments  to  issue.  Wenham  v. 
Bovoman.  Page  138 

3.  The  Plaintiff  was  taken  under  an 
attachment  for  costs   under  20/. 
The  party  to  whom  the  costs  were 
payable  obtained  a  vesting  order ; 
but  the  Plaintiff  refused  to  file  his  | 
schedule.     Held,  that  he  was  not ; 
entitled  to  be  discharged  from  the  j 
attachment.  Ibid. 

4.  Writs  of  attacliment  for  want  of 
answer,  though  regularly  issued, 
discharged,  and  time  given  the 
Defendants  to  answer  on  payment 
of  costs,  the  Defendants  having 
had  reasonable  grounds  for  think- 
ing that  an  answer  would  not  be 
required  without  previous  intima- 
tion. Siderfield  y.  Thatcher.    201 

5.  The  sum  of  13^.  Sd.  is  still  the 
proper  amount  payable  to  clear  a 
contempt  on  an  attachment  exe- 
cuted.    Brown  v.  Lee.  379 

See  Demurrer,  4. 
Injunction,  3,  4. 
Solicitor  and  Client,  1. 

CONTRACT. 

See  Fraud. 
Railway. 
Vendor  and  Purchaser. 


CONVERSION. 

A  testator  gave  his  residuary  real 
and  personal  estate  to  his  wife  for 
life^  and,  afler  her  death,  he  gave 
<<fu1I  power"  to  his  executors, 
their  heirs  or  assigns  to  collect  all 
his  property  together,  and  sell  the 
houses  and  other  estates,  and  con- 
vert into  money  his  funded  pro- 
perty, and  then  to  pay  certain 
legacies  ;  then  the  whole  of  his 
property  was  to  be  divided 
amongst  his  twelve  first  cousins. 
Held,  on  the  context,  that  the 
real  estate  ought  to  be  considered 
as  converted  into  personalty.  Bur» 
rell  V.  Baskerfield.  Page  525 

CONVEYANCE. 
See  Infant,  2. 


CORPORATION. 

See  Municipal  Corporation  Act, 

1,    ^,   *7,    4,   O. 

COSTS. 

1.  Special  direction  to  Taxing  Mas. 
ter  to  see  whether  matter  had 
been  improperly  introduced  by 
amendment,  and  to  charge  the 
Plaintiff  therewith.  Burchell  v. 
Giles.  34 

2.  In  a  suit  for  foreclosure  a  party 
interested  in  the  equity  of  re- 
demption disclaimed,  and  stated, 
he  did  not,  and  never  did,  claim 
any  interest.  The  bill  being  brought 

to 
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slgnces  are  entitled  to  receive  such 
costs  in  discharge  of  their  ovn 
costs  of  suit,  and  to  have  the  de- 
ficiency (if  any)  out  of  the  share 
of  their  assignors.  Greedy  v.  La» 
vender •  Page  417 


to  a  hearing,  held,  that  he  was  not ! 
entitled  to  his  costs.  Buefianan  \ 
V.  Greenway,  Page  58  ' 

3.  In  a  legatees'  suit  on  behalf  &c., 
the  assets  were  insufficient  for 
payment :  Held,  that  the  Plaintiff . 
was  entitled  to  his  costs  out  of  9.  Difficulty  in  determining  whether 
the  fund,  as  between  solicitor  and  •  co-Defendants  have  improperly 
client.     Cross  v.  Kenninzton.    89  :      severed  in  their  defences.      Ibid, 

4.  Where  a  taxation  is  ordered  after    10.  Executors  had  made  a  division 

and  appropriation  of  the  resi- 
due. The  husband  of  one  of 
the  residuary  legatees,  in  ignor- 
ance of  what  had  been  done,  filed 
a  bill  for  an  account.  At  the 
hearing,  the  Plaintiff,  with  notice 
of  what  had  taken  place,  perse- 
vered in  having  the  accounts 
ta^:en,  and  no  substantial  variation 
re»u)ted  therefrom.  Held,  that 
the  PlainliiT  was  entitled  to  costs 
out  of  the  estate,  up  to  the  hear- 
ing, but  that  the  Plainuff's  share 
alone  must  bear  the  subsequent 
costs.     Thompson  v.  Clivc,      47i 

1  i.  A  testator  devised  two  estates  in 
different  ways,  and  he  charged 
one  only  with  the  payment  o;*  his 
dcbls,  iuncial  and  lestamentary 
expenses.  In  a  crcdiiois'  suit, 
both  estates  were  sold  for  pay- 
ment of  »he  debts.  Held,  that 
ihc  changed  estate  was  primarily 
liable  for  the  costs  of  suit.  Wil- 
son v.  Hen  ton,  492 


action  brought,  the  general  rule  \ 
is,  that  if  any  thing  is  found  due, ; 
the  client  must  pay  the  costs  of  i 
the  action.     In  re  Hair,  96  I 

5.  In  a  charity  case,  both  the  At- 
torney-General and  the   trustees 
filed  similar   exceptions.      Held, 
that    the    principal    Defendants, 
though  charged  with  costs,  ought  ■ 
to  have  the  costs  occasioned  by  i 
the  double  set  of  exceptions.  The  '. 
Ailornei/'General  \.  Waid,       20.S  I 

6.  The  heir-at-law  is  only  allowed  j 
costs  as  between  solicitor  and  j 
client  in  charity  cases,  and  where  \ 
he  is  a  trustee.     James  v.  James.   . 

397' 

1 

7.  In  a  creditors'  suit,  a  deraulting  i 
administrator   and   his    assi^rnees  | 
appointed  pendente  liiCf  held  not  ' 
entitled   to  any  costs.      Carr  v. 
Henderson.  41.5 

8.  In  a  simple  administration  suit, 
the  costs  of  all  necessary  parties 
are  payable  out  of  the  estate.    Dut 


where  some  of  the  residuary  Ic-  i  12.  Costs  of  ainolion  maybe  given, 

gatces  have   assigned  or   incum- i      though  not  asked  for  by  the  notice 

bered  their  share,  they  and  thei;  |      of  motion.     Clark  v.  Jagues,  623 

assignees  arc  entitled  to  one  set    See  Ciioss  Cause. 

of  costs  only,  namely,  the  costs  of  |  Disclaimck,  2. 

the  assignors:  and  as  between  the  Dismissal  for  wakt  of  Pro- 


assignors   and   assignees;  the  as- 


JjECUTION,   4. 


See 
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See  Evidence,  1. 
Examination. 
Forma  Pauperis. 
General  Orders,  3. 
Mortgage. 
Motion. 

Supplemental  Bill,  S. 
Taxation. 

COVENANT. 

1.  A  covenant,  though  in  gross  at 
law,  is  nevertheless  binding  in 
equity  upon  an  assignee  with  no- 
tice. Tulk  V.  Moxhay.     Page  571 

2.  A.  being  seised  of  the  centre 
garden  and  some  houses  in  Lei- 
cester Square,  conveyed  the  garden 
to  J3.  in  fee,  and  B.  covenanted 
for  himself  and  his  assigns  to  keep 
the  garden  unbuilt  upon,  &c. 
Held  that  a  purchaser  from  B., 
with  notice  of  the  covenant,  was 
bound  by  it  in  equity,  whether  he 
was  bound  at  law  or  not,  and  an 
injunction  was  granted  to  restrain 
him  infringing  the  covenant. 

Ibid. 
See  Alien,  I. 
Interest. 

CREDITORS'  SUIT. 

A,j  as  surety  to  a  firm,  signed  a 
joint  and  several  bill  of  exchange, 
on  the  faith  that  B,  would  join  as 
co-surety.  B,  never  signed  it, 
but  A.  was  afterwards  compelled 
to  pay  it,  by  proceedings  at  law, 
at  the  suit  of  an  indorsee.  One 
of  the  firm  died,  and  the  others 
became  bankrupt.  Held,  first, 
that  the  firm  were  not  entitled  to 


avail  themselves  of  the  bill,  and 
were  liable  to  repay  the  amount 
of  the  costs  of  the  proceedings 
both  at  law  and  equity  ;  secondly, 
that  the  claim  was  of  such  a  nature 
as  not  to  be  proveable  under  the 
bankruptcy,  and  therefore,  not 
barred  by  the  certificate;  and 
thirdly,  that  the  claim  of  A.  was 
sufficient  to  support  a  creditors' 
suit  for  the  administration  of  the 
estate  of  the  deceased  partner. 
Rice  v.  Gordon.  Page  265 

tScc  Costs,  7. 

CROSS  CAUSE. 

An  original  cause  and  cross  cause 
for  discovery  were  attached  to 
V.  C.  A'.  Bruce  s  Court.  The  ori- 
ginal cause  was  heard  before  an 
answer  to  the  cross  cause  had 
been  obtained.  The  Defendant  to 
the  bill  of  discovery  then  put  in  his 
answer,  and  obtained,  at  the  Rolls, 
an  order  of  course  for  his  costs, 
suppressing  the  fact  that  the  bill 
of  discovery  was  a  cross  bill.  It 
was  discharged  for  irregularity. 
Waits  V.  Penny.  435 


DEBTOR  AND  CREDITOR, 

See  Interest. 

DECREE,  FORM  OF. 

A  suit  was  instituted,  after  a  great 
lapse  of  time,  and  after  the  death 
of  all  the  trustees  of  a  will,  to 
make  the  estates  of  such  trustees 
liable  for  breaches  of  trust  in  the 
administration.  Their  represent- 
atives 
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atives  being  personally  ignorant 
of  the  matters,  the  Court  refused 
to  declare  the  liability  in  the  first 
instance,  but  directed  enquiries. 
Kirkman  v.  Booth,  Page  273 

See  Enquiries. 

DEED. 

See  Alien,  I. 
Voluntary  Settlement. 

DExMUIlRER. 

1.  Demurrer  to  a  bill  filed  by  the 
representatives  of  a  trustee  De- 
fendant, who  had  died  after  de- 
cree, and  whose  interest  had  sur- 
vived to  a  Co-defendant,  allowed 
with  costs.      Buchanan  v.  Matins, 

52 

2.  Demurrer  allowed  to  a  bill  on  the 
ground  of  uncertainty.  Armiistead 
v.  Durham.  422 

3.  A  bill  was  filed  against  the  Drain- 
age Commissioners  under  a  local 
act,  complaining  of  a  misapplica- 
tion of  the  funds,  but  neither 
treated  the  Commissioners  collect- 
ively as  a  corporation,  or  separately 
as  individuals,  each  answerable  for 
himself,  but  partly  in  one  character 
and  partly  in  the  other ;  and  the 
charge  most  relied  on,  of  apply- 
ing monies  received  to  their  own 
purposes,  was  not  so  stated,  as  to 
make  it  appear  whether  all  or 
which  of  the  Defendants  were 
sought  to  be  affected.  A  general 
demurrer  was  allowed.  Ibid. 

4.  A  Defendant  in  contempt  for 
want  of  answer  cannot  file  a  de- 


murrer and  answer,  and  the  irre- 
gularity is  not  waived  by  the 
Plaintiff's  taking  an  office  copy 
thereof.  The  Attorney  ^General  v. 
Shield.  Page  441 

The  Court  will  not  determine,  on 
demurrer,  a  point  which  cannot 
conveniently  be  decided  by  that 
form  of  proceeding.  Lord  Leigh 
v.  Lord  Ashburton.  470 

See  Answer,  2. 

Income  Tax,  1,  2. 
Statute  of  Limitations. 


DEVISE. 

1.  A  testator  having,  by  his  will, 
made  a  marked  distinction  between 
his  real  and  personal  estate,  gave 
the  residue  *<  of  his  personal  estate, 
goods  and  chattels  "  to  his  brother 
absolutely,  and  he  devised  '^all 
and  singular  his  manors,  lordships, 
rectories,  advowsons,  messuages, 
lands,  tenements,  tithes  and  here- 
ditaments," situate  at  or  near  W., 
and  all  other  his  real  estates  in 
W,,  and  elsewhere  in  Great 
Britain,  to  trustees  for  his  bro- 
ther for  life,  with  remainder  to 
his  first  and  other  sons,  &c.  Held, 
first,  upon  the  context  of  the  will, 
that  the  testators  leaseholds  for 
years  passed  under  the  residuary 
bequest  to  A.  absolutely,  and  not 
in  strict  settlement  with  the  real 
estates ;  and,  secondly,  that,  al- 
though the  Wills'  Act  (1  Vict, 
c.  26.)  was  applicable  to  this  case, 
still  that  the  26th  section  (which 
enacts  that  a  devise  of  the  land  of 

a  testator, 
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a  testator,  &c.  shall  be  construed 
to  include  leasehold  estates  to 
which  such  description  shall  ex- 
tend, unless  a  contrary  intention 
shall  appear)  did  not  affect  the 
above  construction.  Wilson  v, 
Eden.  Page  237 

2.  In  the  very  numerous  cases  in 
which  the  rule  in  Rose  v.  Bartlctt 
( Cro.  Car,  p.  293.)  has  been  re- 
ferred to  and  discussed,  it  does 
not  appear  to  have  been  inten- 
tionally or  substantially  varied; 
but  when  the  words  describing 
the  subject  of  the  devise  have  not 
been  simply  *'  lands  and  tene- 
ments," but  the  words  "  farms, 
messuages,  and  mines,"  or  any  of 
them  have  been  added,  or  the  tes- 
tator has,  in  addition  to  the  words 
simply  describing  the  subject  of  j 
the  devise,  used  other  words  de- 
scriptive of  the  nature  or  extent 
of  his  interest  in  the  thing  given, 
and  that  interest,  as  described,  is 
properly  applicable  to  leaseholds, 
or  has  used  words  plainly  connect- 
ing property  which  was  leasehold 
with  the  lands  or  tenements  or 
hereditaments  the  principal  sub- 
ject of  the  devise,  the  additional 
words  have  (although  not  in  a 
manner  always  approved  of)  been 
held  to  warrant  the  conclusion 
that  leaseholds  were  within  the 
description  of  the  thing  devised. 

Ibid. 

See  Case  to  Law. 
Conversion. 
Will. 


DISCLAIMER. 

1.  In  a  suit  for  foreclosure,  a  party 
interested  in  the  equity  of  re- 
demption disclaimed  and  stated,  he 
did  not,  and  never  did,  claim  any 
interest.  The  bill  being  brought 
to  a  hearing,  held  that  he  was  not 
entitled  to  his  costs.  Buchanan 
v.  Greenxnai/.  Page  58 

2.  A  trustee  put  in  a  disclaimer  to  a 
bill  of  foreclosure,  and  set  out  a 
correspondence  to  shew  that  he 
had  always  refused  to  act.  Held, 
that  he  was  entitled  to  the  whole 
costs,  for  the  Plaintiff  might  have 
shewn  by  the  bill  that  a  simple  dis- 
claimer was  sufficient.  Benbow  v. 
Davies*  369 

See  Costs,  2. 

DISCOVERY. 
A  bill  sought,  as  against  stock  brok- 
ers, a  discovery  of  certain  sales  of 
stocks  and  shares.  The  Defend- 
ants, by  their  answer,  stated  that 
some  of  them  were  illegal  time 
bargains,  and  refused  to  give  a 
discovery  of  any  of  the  transac- 
tions. Held,  that  they  were  bound 
to  answer  as  to  the  legal  matters. 
Fisher  v.  Price.  194 

See  Income  Tax,  1,  2. 

Privileged  Communications. 
Production  of  Documents. 

DISMISSAL  FOR  WANT  OF 
PROSECUTION. 

1.  A  reference  as  to  title  was  made 
before  hearing.    A  motion  to  dis- 
miss for  want  of  prosecution  pend- 
ing 
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ing  the  reference  was  refused. 
Gregory  v.  Spencer.  Page  143 
2.  After  a  cause  had  been  in  the 
paper  for  hearing,  one  of  the 
Plaintiffs  became  bankrupt,  and 
an  order  was  made,  that  the  co- 
Plaintiff  should  file  a  supplemental 
bill  in  ten  days^  or  in  default  that 
the  bill  should  stand  dismissed. 
The  supplemental  bill  was  filed, 
but  no  process  was  served  or  other 
proceeding  taken.  Held  that  the 
Plaintiff  was  bound  to  prosecute  j 
as  well  as  file  the  supplemental  ; 
bill,  and  after  a  delay  of  three  years, 
the  original  bill  was,  on  motion,  j 
dismissed  with  costs.  Held,  also, 
that  the  Defendant,  not  having 
appeared  in  the  supplemental  suit, 
could  not  move  to  dismiss  it,  and 
that  one  Defendant  could  not 
move  to  dismiss  as  against  his  co- 
Defendants.     Ward  V.  Ward.  159 

3.  Af\er  decree  for  an  account  the 
bill  cannot  be  dismissed  even  with 
consent ;  but  the  proper  order  is 
to  stay  all  the  proceedings.  Egg 
v.  Devey.  221 

4.  Proceedings  in  a  second  suit  were 
stayed,  until  the  costs  of  a  former 
suit  for  the  same  purpose  had  been 
paid.  Adter  great  delay,  the 
Court  ordered,  that,  unless  the 
costs  were  paid  within  a  limited 
time,  the  bill  should  stand  dis- 
missed.   Lautour  v.  llolcombe^ 
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DOCK  SHARES. 
See  Mortmain,  2. 


1 


EJECTMENT. 

A    judgment    creditor,    who    had 
sued  out  an  elegit,  filed  his  bill  to 
establish  his  priority  over  subse- 
quent incumbrances   on   the   es- 
tate of  his  debtor.    By  the  decree 
the    bill  was  retained  for  twelve 
months,  with  liberty  to  the  Plain- 
tiff to   proceed  at   law,  and  the 
Defendants  were  restrained  from 
setting  up  outstanding  terms  and 
the   Statute  of  Limitations;  fur- 
ther    directions    were    reserved. 
The   Plaintiff  brought   an   eject- 
ment, which  was  defended  by  one 
only  of  the  Defendants,  and  also 
by  the  occupying  tenants.     The 
latter  set  up  the  Statute  of  Limi- 
tations, and  obtained  verdicts.  On 
the  cause  coming  on  for  further 
directions,  the  Plaintiff  presented 
a  p9tition,  stating  the  failure  of 
his  proceedings  at  law,  and  asking 
liberty  to  bring  a  new  action,  and 
that  the  Defendants  might  be  or- 
dered to  defend  the  same,  with 
proper  directions,  or  for  an  issue, 
or  for  a  stay  of  proceedings,  to 
enable  the  Plaintiff  to  appeal  to 
the  House  of  Lords  against  the 
original   decree.     The  Court  re- 
fused to  grant  the  prayer  of  the 
petition,  and  held,  that  such  re- 
lief   was    inconsistent    with    the 
practice :  that  the  verdict  against 
one  Defendant  could  not,  under 
such  circumstances,  be  considered 
as  a  verdict  against  all,  and  that 
no  application  for  a  stay  of  pro- 
ceedings   could    be   entertained, 

until 
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until   the  Plaintiff  had  appealed. 
Smith  V.  The  Earl  of  Effingham. 


Page  82 


ENQUIRIES. 

Authority  given  to  the  Master  to 
report  specially,  if,  from  lapse 
of  time,  the  death  of  parties,  the 
loss  of  evidence,  or  other  circum- 
stances, he  should  find  himself 
unable  to  proceed.  Kirhnan  v. 
Booth.  273 

See  Decree,  Form  of« 

r  EVIDENCE. 

I.  A  party  proved  exhibits  by  two 
witnesses.  Held,  that  he  was  not 
on  that  account  to  be  charged 
with  the  costs ;  for  in  equity  such 
a  proceeding  may  be  necessary. 
Burchell  v,  Giles.  M 

%  Under  special  circumstances,  ac- 
counts between  master  and  ser- 
vant, tradesmen  and  shopmen, 
banker  and  customers,  are,  from 
the  necessity  of  the  case  and  the 
convenience  of  mankind,  admitted 
as  evidence  in  favour  of  the  party 
writing  them;  but  the  Master 
ought  not  to  receive  such  evidence 
without  stating  the  special  cir- 
cumstances under  which  he  con- 
ceives them  receivable  in  evidence. 
Symonds  v*  The  Gas  Light  and 
Coke  Company.  The  Gets  Light 
and  Coke  Company  v.  Symonds, 

283 

See  Witness. 


EXAMINATION. 

Upon  a  taxation,  a  solicitor  put  In 
an  insufficient  examination.  He 
was  ordered,  on  motion,  to  pay 
the  costs  occasioned  thereby,  and 
of  the  four  day  order  and  of  the 
application.      In  re  Bainbrigge. 

Page  620 

See  Practice. 

EXAMINATION  TO  CREDIT. 

1.  An  order  may  regularly  be  ob- 
tained as  of  course,  after  publica- 
tion, for  the  examination  of  wit- 
nesses as  to  credit*  Penny  v. 
IVatts.  298 

2.  It  is  not  necessary  that  in  such 
an  order  the  examination  should 
be  limited  to  matters  not  in  issue 
in  the  cause ;  for  if  they  extend 
further,  the  depositions  would  be 
suppressed.  Jbid. 

EXCEPTIONS. 
See  Costs,  5. 

EXECUTOR. 

An  executor  and  trustee  who  acted 
as  auctioneer  in  the  sale  of  the 
trust  property  held  not  entitled  to 
charge  commission.  Kirkman  v. 
Booth.  273 

See  Breach  op  Trust,  2. 
Costs,  10. 
Forma  Pauperis. 
Tenant  por  Lipe« 
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FEiME  COVERT. 

1.  On  the  marriage  of  an  Infant 
feme^  a  settlement  was  made  of 

funds  in  Court  to  which  she  was 
entitled*  On  her  attaining  twenty- 
one,  a  petition  was  presented  for 
payment  to  the  trustees.  Held, 
that  the  consent  of  the  lady  in 
Court  or  by  commission  was  ne- 
cessary.   Day  V.  Day.     Page  35 

2.  A  feme  covert  was  entitled  to  a 
-    reversionary  interest  in  a  sum  in 

the  funds.  All  the  other  parties 
entitled  surrendered  their  interests 
to. her*  The  fund  was  in  Court. 
Held,  that  the  Jeme  covert  was 
still  unable  to  dispose  thereof. 
H^hittle  V.  Henning.  222 

FORFEITURE. 

1.  One  stipulation  in  a  contract  for 
purchase  was,  that  the  vendor 
should  make  a  certain  road,  which 
it  turned  out  he  could  not  make 
without  incurring  a  forfeiture. 
Held,  that  the  purchaser  was  en- 
titled to  a  decree  for  specific  per- 
formance, with  a  compensation  for 

•  the  damage,  if  any,  in  consequence 
of  the  road  not  being  formed. 
Peacock  V.  Penson,  355 

2.  Bequest  in  trust  for  A,  for  life,  if 
lie  should  not  marry  Harriett  B. 
And  after  such  forfeiture  should 
have  taken  place,  and  after  the 
decease  of  A.,  in  trust  for  the 
widow  of  ^.  (except  as  aforesaid) 
and  A.*s  children  by  any  other 
woman  than  Harriett  B.  A.  mar- 
ried  Harriett  7).  'Held,  that  /i. 

mm  ' 


was  still  entitled  to  the  income. 
IV V.  B Page  621 

See  Income  Tax,  1,  2. 


FORMA  PAUPERIS. 

A  Defendant  in  contempt  is  not 
precluded,  by  the  circumstance 
of  his  being  sued  as  executor, 
from  obtaining  the  benefit  of  the 
1  W.  4.  c.  36.  s.  15.  Rule  7.  Bayly 
V.  Bayly,  256 

< 

FOUR  DAY  ORDER. 

See  Solicitor  and  Client,  1. 

FRAUD. 

1.  Sale  by  an  administrator  to  his  bro- 
ther and  co-partner  set  aside,  it 
appearing  to  the  Court,  from  the 
evidence,  that  the  sale  was  made 
at  an  under-value  so  gross,  that 
it  ought  to  be  deemed  fraudulent 
and  void.     Rice  v.  Gordon.      265 

2.  The  Plaintiff,  P.  A.  JL.,  was  en- 
gaged in  a  speculation  in  Nra 
South  IValeSf  in  partnership  with 
M.  and  three  other  persons,  M. 
being  interested  as  executor  of  a 
deceased  partner.  M.  and  one 
F.  were  the  London  agents  of  the 
concern.  In  1830,  P.  A.  L.  be- 
came bankrupt,  being  at  the  time 
indebted  to  the  partnership  con- 
cern for  advances  made  in  respect 
of  his  share.  He  disputed  tlic 
commission,  and  the  concern  being 
brought  into  a  state  of  great  em- 
barrassment and  difficulty  by  his 
circumstances    and     conduct,    a 

deed 
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deed  was  executed  In  Aurrtist 
1829,  whereby  P.  A,  L.  assigned 
his  share  to  M*  and  JP.  in  trusty  to 
secure  the  amount  due  from  him 
to  the  concern,  and  subject  thereto 
in  trust  for  P.  A,  L. ;  and  P.  A.  L. 
covenanted  not  to  interfere  in  the 
control  or  management  of  t])e 
concern.  In  December  1831,  P. 
A.  L.  (his  commission  still  existing) 
agreed,'  with  the  assistance  of  so- 
licitors acting  on  his  behalf^  to 
release  his  interest  to  his  partners, 
in  consideration  of  25(V.,  but  the 
completion  of  this  contract  was 
deferred,  by  reason  of  the  super* 
sedeas  not  having  been  obtained. 
P.  A.  £..  afterwards  received  501. 
on  account  of  the  250/. » and  other- 
wise recognised  the  agreement. 
The  agreement  was,  on  the  2nd  of 
May  1 836,  and  at  his  request,  com- 
pleted, without  the  intervention 
of  any  professional  person  on  his 
behalf,  and  no  further  accounts 
and  explanation  appeared  to  have 
been  furnished  him.  In  Mat/  1839, 
having  obtained  an  assignment  of 
his  interest  from  his  assignees,  he 
filed  a  bill  to  set  aside  the  deeds 
o£  August  1829  and  May  1836, 
cm  the  ground  of  fraud,  misrepre- 
sentation, concealment,  and  the 
gross  inadequacy  of  the  consider- 
ation ;  but  the  Court  dismissed  the 
bill  with  costs :  holding,  1.  That 
the  Plaintiff  could  only  be  enti- 
tled to  the  relief  prayed,  upon 
distinctly  proving  that  a  fraud  had 
been  practised  on  him  by  his  co- 
partners, or  by  M.  and  P.,  which 
he  had  not  done;    2.  That  the 


Plaintiff  had  not  proved  his  in- 
terest was  of  greater  value  than 
what  he  received  for  it ;  3*  That 
not  only  no  direct  fraud  had  been 
wilfully  practised  upon  him,  but 
no  such  conduct  pursued  towards 
him,  as,  in  the  consideration  of  a 
Court  of  Equity,  ought  to  be 
deemed  fraudulent,  or  of  a  nature 
to  render  invalid  the  transactions 
com  plained  of.  Knight  v .  Marjori- 
banks.  Page  322 

3.  A  man  who  is  in  distress  may 
nevertheless  contract,  and  if  being 
in  distress,  he  procures  other  per- 
sons to  consent  to  an  agreement, 
which  he  would  not  himself  have 
requested  or  consented  to  if  he 
had  not  been  in  distress,  and  after- 
wards successfully  urges  and  ob- 
tains the  performance  of  that 
agreement,  and  receives  the  money 
secured  by  it,  and  after  that,  ac- 
quiesces for  a  length  of  time  in 
the  performance,  without  any  no- 
tice of  dissatisfaction  or  complaint, 
he  is  not  entitled  to  set  aside  the 
transaction  on  the  mere  ground 
of  his  poverty  and  distress,  in  the 
absence  of  any  deception  or  fraud 
proved  to  have  been  practised 
upon  him.  Ibid. 

4*.  Although  the  correct  and  accu- 
rate value  of  a  share  of  one  of 
the  partners  in  a  joint  concern 
cannot  be  ascertained  without  con- 
verting the  property  of  the  concern 
into  money,  ascertaining  the  sur- 
plus (if  any),  after  satisfying  all 
demands  of  other  persons,  and 
after  taking  the  account  between 
the  concern  and  each  partner,  and 
Tt  2  finding 
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finding  the  balance  due  to  or  from 
eacli  partner  severally ;  yet  it  is 
lawful  for  partners  to  deal  with 
each  other  in  quite  a  different  way- 
If  ihey  think  proper,  they  may 
lawfully  rely  on  thf  stock- iakir>|;s, 
valuations,  and  accounts  which 
appear  by  the  books,  and  the  ac- 
counts kept  in  the  manner  known 
to  or  acquiesced  in  by  the  part- 
ners ;  and  the  subsequent  diij- 
covery of  unintentional  inaccuracy 
will  not  be  ground  to  set  such  a 
transaction  aside.  And  where  the 
partnership  business  was  carried 
on  in  Van  Diemen*  Land,  and 
none  of  the  partners  could  have 
personal  knowledge  of  the  trans- 
actions, but  they  were  obliged  to 
rely  on  the  reports  of  agents,  it 
was  held  that  they  might  fairly 
and  honestly  deal  with  eacli  other 
with  respect  to  their  shares,  not- 
withstanding the  ignorance  in 
which  they  all  were  as  to  their 
exact  value.  Knight  v.  Marjori- 
bankt.  Page  322 

5>  The  question  of  value  in  such 
cases  is  comparatively  immateriul, 
if  there  was  no  deception,  misre- 
presentation, fraud,  or  unfair  con- 
cealment. Ihid.  323 

See  BiiEAcii  of  Tiiust. 

Pboduction  of  Doci;me»T3,  8. 


GENERAL  ORDERS. 
16th  Order  oT  Mai/,  164.5. 

1.  Under  all  orders  to  amend  s 
Plaintiff  must  amend  within  four- 
teen days,  as  where  he  obtains 
leave  to  amend  on  the  allowance 
of  a  demurrer,  and  no  time  is  then 
limited.  Semble.  ArmiMead  v. 
Durham.  Page  42S 

70lh  Order  of  May,  1845. 

2.  Under  all  orders  to  Emend  s 
Plaintiff  must  amend  within  four- 
teen days,  as  where  he  obtains 
leave  to  amend  on  the  allowance 
of  a  demurrer,  and  no  ttmo  is  then 
limited.  Semble.  Ibid. 

3.  On  a  fair  question  upon  the  new 
Orders,  upon  which  there  has  been 
no  decision,  the  parties,  in  point 
of  costs,  are  entitled  to  indul- 
gence.    Wattt  V.  Pean^.  435 

64th  Order  of  1823. 

See  ReceiveRjS. 
67lh  Order  of  1828. 

See  Master's  Office. 
Rules  of  17th  July  1840.  Page  xxii. 
38th  Order  uf  August,  1841. 

See  Answer,  2. 
39th  Order  of  ^ugati,  1841. 
See  Parties,  3. 

Supplement  At.  Bill,  3. 
41fit  Order  of  AuguU,  1841. 
See  Cross  Cause. 
20th  Order  of  October,  1842. 

Sec  Substituted  Service,  2. 
16th  Order  oi  May,  1845.     Art.  34. 

See  Ahbkdmbmt,  1. 

18th  Order  ot  May,  1845. 

See  Answer,  1. 

35rd  Order  of  May,  1S45. 

See  SvbF(£na. 
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66th  Order  of  A%.  1845. 

See  Amendment,  3. 
77th  Order  of  A%,  181-5. 

See  Pro  Confesso,  1.    . 
86th  Order  o^  May,  1845- 

See  Pro  Confesso,  2. 
Orders  ofJune,  1848. 

See  Payment  into  Court,  1. 
29th  December,  184'8.     Page  xi. 
Srd  Augustf  1849.     Page  xxi. 
10th  December,  1849.    Page  xxvi. 
23rd  February,  1850.     Page  xxvii. 
22nd  April,  185a     Page  xxix. 


HEIR  AT  LAW. 
See  Costs,  6. 

HUSBAND  AND  WIFE. 

Bequest  to  Captain  A,,  his  wife  and 
children.  There  were  two  child- 
ren. Held  that  each  child  took 
one-third  absolutely,  and  the  hus- 
band and  wife  one-third  between 
them.     Gordon  v.  Whieldon. 

Page  170 
See  Feme  Covert. 

Marriage  Settlement. 

Misjoinder. 

Tenancy  by  Entireties,  1,  2. 


INCOME  TAX. 

1.  A  bill  sought  a  discovery  of  the 
returns  made  by  the  Defendant  to 
the  Commissioners  of  property  tax. 
The  object  of  the  Plaintiff  being 
to  shew  that  the  Defendant  repre- 


sented that  the  profits  of  his  busi- 
ness were  less  than  what  he  had 
stated  to  the  Plaintiff,  who  had 
purchased  it.  A  demurrer  was 
allowed.    Mitchell  v.  Koecher. 

Page  380 
2.  Whether  a  discovery  of  income 
tax  returns  could,  under  any  cir- 
cumstances be  compelled.  Qiicere. 

Ibid. 

INFANT. 

1.  Where  two  suits  are  instituted  on 
behalf  of  an  infant,  it  is  not  of 
course,  when  one  of  such  suits  is 
in  the  paper  for  hearing,  to  refer 
it  to  the  Master  to  ascertain  which 
of  the  two  suits  is  most  beneficial 
for  the  infant    Rundle  v.  Bundle* 

33 

2.  The  Master  was  ordered  to  settle 
a  conveyance.  An  infant  was  in- 
terested in  the  property,  but  was 
not  a  necessary  party  to*  the  con- 
veyance. Held,  that  the  words 
"  if  the  parties  disagree"  might 
be  inserted  in  the  order.  Rich" 
ardson  v.  Ward.  378 

See  Amendment,  6. 
Feme  Covert,  !• 
Next  Friend. 
Befort,  2. 


INJUNCTION. 

L  The  Court  will  not  interfere  by 
injunction  to  prevent  the  publica- 
tion of  a  libel.    Clark  v.  Freeman, 

112 
2.  Injunction  to  prevent  a  chemist 

from  selling  a  quack    medicine, 

Tt  3  under 
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under  a  false  and  colourable  re- 
presentation  that  it  was  a  medi- 
cine of  the  Plaintiff,  an  eminent 
physician,  refused.  Clark  v.  Free^ 
man  Page  112 

3.  By  the  terms  of  an  injunction  A. 
B.  was  restrained,  but  it  did  not 
extend  to  <*  his  servants  and 
agents.*'     A   motion  to   commit 

.  his  agent  C.  2>.  for  breach  of  the 
injunction  held  irregular ;  but, 
sembUy  that  he  might  be  pro- 
ceeded against  for  *<  a  contempt, *' 
if  he  knowingly  aided  and  assisted 
A*  JB.  in  breach  of  the  injunction. 
Lord  WeUesley  v.  The  Earl  of 
Momington.  180 

4.  An  injunction  was  granted  against 
A.  restraining  him  (but  not  ex- 
pressing his  servants  and  agents) 
from  cutting  timber.  ^«,  who 
was  A»*s  agent,  with  knowledge 
of  the  injunction,  cut  the  timber. 
Held^  that  B.  might  be  committed 
for  the  contempt,  though  not  for 
breach  of  the  injunction.  Lord 
Wellesleif  v.  The  Earl  of  Mor- 
ntngton.  181 

5  An  order  for  an  injunction  to 
restrain  Commissioners  under  a 
local  drainage  act  from  signing 
their  final  award,  and  from  pro- 
ceeding to  enforce  payment  of 
rates,  although  the  act  gave  juris- 
diction to  the  quarter  sessions^ 
affirmed  on  appeal ;  but  the  Lord 
Chancellor  attached  to  it  the  con- 
dition of  bringing  the  money  into 
Court.     Armitstead  v.  Durham, 

556 

6.  Where  a  bill  is  tiled  by  some  "  on 


behalf,  ^c."  an  injunction  which 
restrains  proceedings  against  per- 
sons not  named  parties  to  the 
record  is  irregular,  per  the  Lord 
Chancellor.  Armitstead  v.  Dur» 
ham,  Pflge  556 

7.  In  November  184-7  an  order  was 
made  for  an  injunction,  but  was 
not  drawn  up.  Upon  an  ex  parte 
application  in  April  1849,  to  have 
it  drawn  up,  Held,  that  notice  of 
tlie  application  must  be  given  to 
the  Defendant.  Bateman  v.  Wiatt. 

587 

See  Covenant^  2. 

Municipal  Corporation  Act. 
Revivor,  1. 

INSUFFICIENCY. 

See  Answer,  2. 
Examination. 

INTEREST. 

The  testator  covenanted  to  pay  a 
sum  of  money  to  trustees,  on  the 
trusts  of  his  settlement.  He  made 
default :  Held,  that  his  estate  was 
liable  to  pay  4  and  not  5  per  cent, 
interest.    Smith  v.  Copleston.  482 

IRREGULARITY. 

1.  An  irregular  order  for  taxation 
may  be  waived,  but  it  must  be  done 
in  some  clear  and  unequivocal 
manner.    In  re  MackrilL  42 

2.  An  order  obtained  'ex  parte  upon 
motion,  discharged  on  account  of 
the  suppression  of  material  facts. 
De  Feuchires  v.  Datoes.  46 

3.  Order 
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S.  Order  of  course  for  taxation  dis-  | 
charged  on  the  ground  of  the  sup- 
pression of  an  alleged  previous 
reference  to  arbitration,  though 
the  fact  was|  disputed.  De  Feu- 
cheres  v.  Dawes.  Page  46 

See  Cross  Cause. 
Demurrer,  4. 
Master  of  the  Rolls. 
Next  Friend. 
Taxation,  1. 
Waiver,  2. 

ISSUE. 
See  Case  to  Law. 
Ejectment. 


JOINT  TENANTS. 
See  Husband  and  Wife. 

JUDGMENT. 
See  Power,  3. 


JURISDICTION. 

The  Master  of  the  Rolls  has  no  au- 
thority to  enquire  whether  the 
keeper  of  the  Queen*s  prison  obeys 
the  regulations  established  for  the 
government  of  his  prison,  or  give 
directions  as  to  the  mode  of  treat- 
ing the  prisoner  committed  to  his 
custody  for  contempt.  Oldfield 
V.  Coblett.  258 

*   See  Master  of  the  Rolls. 
Railway, 
subpcena. 
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LACHES. 
See  Injunction,  7. 

LANDLORD  AND  TENANT. 
See  Charity,  1,  2. 

LAPSED  LEGACY. 

Bequest  to  A.  to  be  paid  within  six 
months ;  but  if  he  should  die,  not 
liavinpj  received  his  legacy,  then 
Iiis  children  to  be  entitled  to  his 
share.  A.  predeceased  the  tes- 
tator. Held,  that  his  children  took 
nothing.     Smith  v.  Oliver. 

Page  494 

LEASEHOLDS. 
See  Devise,  1,  2. 

LEGACY. 
A  testator  professed  to  give  legacies 
to  each  of  twelve  first  cousins 
nominaiim,  but  he  enumerated 
eleven  onl}',  and  stated  the  other 
to  be  dead,  and  desired  his  legacy 
to  be  paid  to  his  children.  He 
afterwards  directed,  afler  the  de- 
cease of  his  wife,  the  whole  re- 
mainder of  his  property  **to  be 
divided,  share  and  share  alike,  to 
his  aforesaid  twelve  first  cousins 
and  their  children."  Held,  that 
the  first  cousins  took  vested  in- 
terests at  the  death  of  the  tes- 
tator, subject  t(i  be  divested  on 
their  deaths  in  the  widow's  life,  in 
which  event  theic  children  took 
by  substitution.  Burrell  v.  Bas- 
kcrfield.  525 

See  Forfeiture,  2. 
Lapsed  Legacy. 
Will,  1. 

Tt  4  LEGA- 
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LEGATEES'  SUIT. 
See  CosTSy  3* 

LIBEL. 
Sm  Injunction,  l,  2. 

LIEN. 
See  Trust. 

LUNATIC. 

1.  Though  the  finding  of  a  person's 
insanity,  by  inquisition  upon  a 
commission  of  lunacy,  is  not  bind- 
ing on  third  parties,  still  it  destroys 
the  natural  presumption  in  favour 
of  sanity,  and  casts  the  burden  of 
proving  the  person's  sanity  on  the 
party  alleging  it*   Snook  v.  Watts, 

Page  105 

2.  Afler  a  bill  to  foreclose,  the  mort- 
gagor was  found  lunatic  by  in- 
quisition, at  a  date  overreaching 
the  mortgage  deed.  At  the  hear- 
ing, an  issue  was  directed  as  to  his 
sanity  at  the  date  of  the  mortgage. 

Ibid, 
S.  As  to  the  difficulties  In  ascertain- 
ing a  man's  sanity,  and  the  proper 
tests  to  be  employed.  Ibid. 

See  Revivor,  1. 


MAINTENANCE. 
See  UEroRTi  2. 


t  ^ 


MARRIAGE  SETTLEMENT. 

Upon  a  marriage  contemplated  be- 
tween A,  &  B.^  the  lady's  fortune, 
vested  in  C,  her  former  guardian, 
was,  on  the  14th  of  March^  eXiet 
treaty  and  agreement  with  C, 
vested  in  trustees  for  the  lady» 
*<her  executors  and  administra- 
tors and  assigns"  until  the  mar- 
riage, and  afterwards  for  her, 
her  husband  and  children.  On 
the  27th  of  March,  and  before  the 
marriage,  the  husband  and  wife, 
without  the  intervention  of  C.»  re- 
voked the  settlement,  and  married 
the  next  day.  A  bill  by  the  hus- 
band, claiming  the  fond  unaffected 
by  the  trusts  of  the  settlement, 
was  dismissed  with  costs,  the 
Court  holding  that  a  revocation, 
under  such  circumstances,  could 
not  be  maintained.  Page  v.  Home, 

Page  227 

MASTER. 
See  Infant,  2. 

MASTER  EXTRAORDINARY. 

An  affidavit  was  sworn  before  a 
Master  Extraordinary  in  Ireland, 
appointed  under  the  6  &  7  Vict. 
c.  82.  Held  that  it  was  not  neces- 
sary to  verify  by  affidavit  the  fact 
that  he  filled  that  character.  Z)ffy 
V.  Dai/.  35 

MASTER  OF  THE  ROLLS. 

The  Master  of  the  Rolls  has  not  au« 
thority  to  order  irregular  amend- 
ments 
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ments  to  be  takeq  off  the  file  in  a 
Vice-Chancellor's  cause.  Fletcher 
V.  Moore.  Page  617 

See  Jurisdiction. 

MASTER'S  OFFICE. 

After  the  Master  had  issued  his  war- 
rant on  preparing  his  report)  an 
accounting  party  was>  by  con- 
sent, permitted  to  bring  in  his  dis- 
charge and  his  evidence  in  sup- 
port. During  the  proceeding,  new 
evidence  to  charge  was  discovered 
by  the  Plaintiff;  but  the  Master 
declined  receiving  it.  Held,  that 
the  Plaintiff  ought  to  be  allowed 
to  adduce  it,  for  the  parties  roust 
have  proceeded  on  the  supposition 
that  the  warrant  on  preparing  had 
been  withdrawn,  and  the  benefit 
of  the  67th  Order  waived.    Shall- 


cross  V.  WrisihU 


433 


See  Enquiries. 

MASTER'S  REPORT. 
See  Evidence,  2. 

llEPOKTy  2. 

MERGER. 
See  Feme  Covert,  2. 

MISJOINDER. 

A  married  woman  being  entitled  to 
a  share  of  the  produce  of  the 
estate  of  a  testator,  joined  her 
husband  in  selling  and  assigning  it 
to  a  purchaser.  The  assignors 
and  assignee  having  joined  in  a 
suit  for  its  recovery,  it  was  dis- 
missed,  at  the  hearing  for  mis- 


joinder; but  the  objection  not 
having  been  previously  taken,  no 
costs  were  given.  Padwickv.PlalU 

Page  503 

MONOPOLY. 
See  AlieNi  3* 

MORTGAGE. 

In  a  creditors*  suit,  a  mortgagee 
consented  to  a  sale^  and  the  pro- 
dube,  which  was  insufficient  to 
pay  the  mortgage,  was  paid  into 
Court.  Held,  that  the  parties  to 
the  suit  were  not  entitled  to  any 
costs  of  a  petition  presented  by 
the  mortgagee  for  payment  out  of 
Court  of  the  fund  to^him.  Carr  v. 
Henderson*  415 

See  Costs,  2. 

Frioritt,  1|  2. 

MORTMAIN. 

1.  Bequest  of  2000/.  to  trustees,  to 
apply  800/.  in  building  six  alms- 
houses, and  to  pay  the  income  of 
the  residue  to  the  six  almsmen 
therein  residing.  Held,  that  the 
whole  was  void.     Smith  v.  Oliver. 

481 

2.  Dock  and  canal  shares,  and  bonds 
secured  by  an  assignment  of  the 
rates,  Held,  not  an  ^Mnterest** 
in  land^  within  the  statute  of  Mart" 
main.     Walker  v.  Milne*         GffJ 

MOTION. 

Where  the  right  of  a  party  to  an 
order  for  which  he  has  given 
notice  of  motion  is  intercepted  by 

a  step 
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a  step  taken  by  his  adversary,  he 
is  entitled  to  his  costs;  but  he 
sliould  not  bring  on  the  motion,  if 
the  costs  then  incurred  arc  ten- 
dered.    Newton  v,  Rkketts. 

Page  164. 

See  Costs,  12. 
Receiver,  4. 

MUNICIPAL  CORPORATION 

ACT. 

• 

1.  The  borough  fund  created  under 
the  Municipal  Corporation  Act 
(5  &  6  Will.  4.  c.  76.)  is  a  trust 
fund,  and  this  Court  has  authority 
and  jurisdiction  to  compel  the 
parties  who  receive  and  apply  the 
fund  to  account  for  the  sums  they 
receive,  and  the  application  of 
them.  The  Aitorney- General  v. 
the  Corporaiion  of  Lichfield.    120 

2*  Upon  a  true  construction  of  the 
Municipal  Corporation  Act,  it  is 
the  duty  of  corporations  to  pro- 
vide, as  far  as  they  •can,  within  the 
year,  for  the  expenses  of  the  year, 
by  securing,  by  means  of  a  rate, 
if  other  lawful  means  arc  insufR- 
cient,  such  an  income,  as,  upon  a 
proper  estimate  may  be  found 
necessary,  and  they  ought  not  to 
contract  debts,  to  be  paid  in  future 
years  for  the  purpose  of  avoiding, 
in  the  current  year,  to  provide  for 
the  expenses  then  incurred.  But, 
on  the  other  hand,  it  is  not  clear, 
that  the  act  ought  to  be  so  strictly 
construed  as  to  lead  to  the  con- 
clusion, that  an  expense  not  in- 
cluded in  a  prior  estimate,  and  so 


incurred  as  to  constitute,  what 
may  be  justly  called  a  debt,  be- 
fore a  subsequent  estimate  or  rate 
is  made,  can  in  no  case  whatever 
be  lawfully  provided  for  by  such 
subsequent  estimate  or  rate.  The 
Attorney-General  v.  The  Corpora^ 
iion  of  Lichfield,  Page  120 

S.  In  a  case  requiring  its  exercise, 
the  Court  may  have  jurisdiction 
to  restrain  the  Corporation  from 
making  any  new  or  additional 
borough  rate,  for  the  purpose  of 
paying  thereout  any  expenses  in- 
curred previously  to  making  the 
same.  Ibid. 

4.  llie  Court  has  jurisdiction,  if  it 
be  expedient,  and  the  case  re- 
quired it,  to  restrain  the  applica- 
tion of  money  collected  by  rates 
for  costs,  debts^  and  expenses  in- 
curred prior  to  making  the  rate. 

md. 

5.  A  motion  against  a  municipal 
corporation  and  its  officers  for  an 
injunction  to  prevent :  1.  The  ap- 
plication by  them  of  the  money 
already  collected  by  a  borough 
rate  for  costs,  debts,  or  expenses 
incurred  prior  to  the  making  of 
the  rate ;  2.  From  taking  any  steps 
to  enforce  payment  of  sums  not 
yet  received  under  the  rate ;  and 
3.  Froni  making  any  new  or  addi- 
tional rate  for  the  purposes  of 
paying  thereout  any  expenses  in- 
curred prior  to  the  making  of  the 
rate,  refused  under  the  circum- 
stances. Jiid. 


NEXT 
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NEXT  FRIEND. 

A  suit  was  instituted  in  the  name  of 
two  infants  by  their  next  friend. 
One  came  of  age,  and  some  time 
aflerwardsy  the  next  friend  ob- 
tained an  order  for  changing  the 
solicitors  of  the  Plaintiffs.  It  was 
discharged  with  costs.  Broton 
V.  Broton.  Page  562 

NOTICE. 

See  Breach  of  Trust,  6. 
Covenant. 


ORDER  OF  COURSE. 
See  Irregularity,  2,  3. 


PARTIES. 

1.  A  suit  was  revived  after  decree 
by  the  representatives  of  a  De- 
fendant :  Held,  that  all  the  other 
Defendants  'to  the  original  bill 
were  necessary  parties.  Buchanan 
v.  Matins,  52 

2.  A  testator  devised  his  residuary 
real  and  personal  estate  to  A,  and 
i?.,  on  trusts  in  which  B,  was  be- 
neficially interested.  B.  received 
part  of  the  assets  and  died.  Held, 
that  a  bill  could  not  be  maintaihed 
by  the  surviving  trustee  against  j 
the  representatives  of  B.  alone  to 
recover  the  trust  fund  received  by 
him,  but  that  the  bill  ought  to 
seek  the  general  administration  of 
the  testator's  estate.  Chancellor 
v.  Morecrqfl.  262 


3.  Where  the  question  of  parties 
depends  on  the  determination  of  a 
question  in  the  cause,  the  Court 
will  not  decide  it  under  the  39th 
General  Order  of  August  1841, 
but  will  reserve  it  until  the  hear- 
ing.    Levois  V.  Baldmn,  Page  363 

4.  A  suit  abated  by  the  marriage  of 
one  of  three  female  Plaintiffs,  and 
a  bill  of  revivor  was  filed  by  the 
other  CO- Plaintiffs  against  her  and 
her  husband  only.  Held,  that  to 
such  a  bill,  all  accounting  parties 
ought  to  be  made  Defendants,  but 
that,  under  the  circumstances,  the 
objection  had  been  waived.  Jones 
V.  Powell.  898 

5.  The  Plaintiff  in  a  bill  to  redeem 
transferred  the  mortgage  property 
pendente  lite.  Held  that  the  suit 
could  not  proceed  in  the  absence 
of  the  transferee.  Johnson  v. 
Thomas.  501 

6.  Suit  by  surviving  trustee  to  re- 
cover back  trust  funds  wrongfully 
misappropriated  by  the  Defend- 
ants. Held,  that  the  cestuis  que 
trust  were  not  necessary  parties. 
Horsley  v.  Fatocett.  565 

See  Suing  on  Behalf,  &€.> 


PARTNER. 

See  Breach  of  Trust,  1. 
Partnership. 


PARTNERSHIP. 

There  is  no  such  principle  in  Equity 
that  surviving  partners  cannot 
become  purchasers  from  the  re- 
presentatives of   the  share  of  a 

deceased 


652 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


deceased  partner.      Chambers  v. 
HotoelL  Page  6 

See  Breach  of  Trust,  1,  2. 
Creditors'  Suit. 
Plea. 

PATENT. 

1.  A  patentee  applied  to  the  Court 
of  Chancery  to  stay  all  proceed- 
ings on  SL  scire  Jacias  to  repeal  the 
patent,  or  that  a  nolle  prosequi 
might  be  entered,  on  the  ground, 
first,  that  the  prosecutor  was  an 
alien;  secondly,  that  he  had  no 
special  interest  in  the  patent  or 
the  repeal  of  it,  but  was  acting  in 
collusion  with  other  persons,  with 
a  view  to  oppress  the  patentee ;  and 
thirdly,  that  the  security  for  costs 
given  by  the  prosecutor  was  im- 
proper and  insufficient:  Held, 
that  the  Court  had  no  authority  to 
interfere  in  the  matter.  The 
Queen  v.  Prosser.  306 

2*  In  the  ordinary  course  of  proceed- 
ing upon  a  writ  of  scire  Jacias  to 
repeal  letters  patent,  it  is  within 
the  discretion  of  the  Attorney- 
General  to  determine  upon  what 
or  whose  information,  or  on  what 
terms  or  security,  he  will  permit 
tlie  action  to  be  prosecuted,  and 
the  exercise  of  his  discretion,  in 
the  conduct  of  the  action,  is  not 
subject  to  the  control  of  the  Court 
in  which  the  proceeding  takes 
place.  Ibid. 

8.  In  case  of  apparent  hardship  ap- 
pearing to  the  Judge  to  arise  from 
the  enforcement  of  a  legal  right 
in  proceedings  before  him,or  hard- 


ship arising  from  failure  of  security 
for  costs  from  the  death  of  the 
relator  or  otherwise,  the  Judge 
may  properly  suggest  to  the  At- 
torney-General the  propriety  of 
considering  the  case,  and  may 
properly  stay  the  proceedings,  to 
give  to  the  Attorney-General  an 
opportunity  of  deliberately  con- 
sidering the  subject ;  but  he  has 
no  authority  to  overrule  that  de- 
cbion  when  formed.  The  Queen 
V.  Prosser.  Page  306 

4.  An  illegal  monopoly  is  a  public 
grievance,  and  the  Crown  having 
been  informed  of  such  a  grievance, 
and  having  the  power  and  duty  to 
remove  it,  if  it  be  such,  ought 
not  to  be  disabled  from  directing 
the  necessary  proceedings  to  as- 
certain the  truth,  because  the 
information  was  given  by  an  alien, 
or  by  a  person  who  had  no  special 
or  direct  interest  in  the  matter, 
or  was  endeavouring  to  promote 
the  interest  of  some  other  person, 
or  was  actuated  by  some  improper 
motive.  Ibid, 

5.  The  practice  of  requiring  security 
from   the  prosecutor    in  a  scire 

Jacias  to  repeal  a  patent  is  not 
founded  on  any  law  or  rule  of 
Court,  but  seems  to  have  been 
very  properly  introduced  by  the 
authority  of  the  Attorney-Ge- 
neral alone,  almost  within  living 
memor}^  There  is  no  instance 
whatever  of  the  Court  having  in- 
terfered upon  that  subject.     Ibid, 

See  Attorney-General. 


Scire  FacIas. 


PAY- 
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PAYiMENT  INTO  COURT. 

1.  Before  the  General  Orders  of 
June  1 848,  money  might  be  paid 
in  to  the  name  of  the  Accountant- 
General,  under  the  10  &  1 1  Vict,  c. 
96.  without  any  order  of  the 
Court.     In  re  Biggs.        Page  27 

2.  Motion  to  produce  documents 
and  to  pay  money  into  Court 
refused,  on  the  ground  that  the 
Plaintiff's  title  was  not  sufficiently 
admitted  by  the  answer.  M*  Hardy 
V.  Hitchcock.  73 

3.  On  such  a  motion,  the  Court 
does  not  require  the  Plaintiff  to 
produce  any  absolute  admission  of 
title,  but  merely  such  a  probabi- 
lity of  title  as  it  can  safely  act  on. 

Ibid. 

See  Tenaxt  for  Life. 

Trustee  Indemnity  Act. 
Vendor  and  Purchaser,  5. 

PAYMENT  OUT  OF  COURT. 

See  Feme  Covert,  2. 
Stop  Order. 

PENALTY. 

A  bill  sought,  as  against  stock 
brokers,  a  discoyery  of  certain 
sales  of  stocks  and  shares.  The 
Defendants,  by  their  answer, stated 
that  some  of  them  were  illegal 
time  bargains,  and  refused  to  give 
a  discovery  of  any  of  the  transac- 
tions. Held,  that  they  were  bound 
to  answer  as  to  the  legal  matters. 
Fisher  v.  Price.  194 

See  Income  Tax. 


PENDENTE  LITE. 
See  Parties,  5. 

PER  CAPITA. 

Bequest  of  2000/.  to  be  equally 
divided  amongst  testator's  next  of 
kin,  both  maternal  and  paternal. 
Held,  that  the  fund  was  divisible 
between  the  two  classes ;7er  capita f 
and  not  per  stirpes.  Dugdale  v. 
Dugdale.  Page  402 

See  Husband  and  Wife. 

PERISHABLE  PROPERTY. 
A  brewer,  who  carried  on  trade 
upon  leasehold  premises,  gave  his 
freeholds^  leaseholds,  shares  in  the 
brewery,  monies,  and  personal  es- 
tate to  trustees  upon  trust,  after 
raising  an  annuity  and  portions 
'<  to  pay  to  or  permit  and  suffer  or 
well  and  sufficiently  to  authorise 
and  empower  his  son  and  his  as- 
signs to  receive  and  take  the  in* 
terest,  dividends  and  annual  income 
for  life.*'  The  Court,  though  of 
opinion  upon  the  context^  that  if 
there  had  been  no  question  aa  to 
the  trade,  the  son  would  have 
been  entitled  to  enjoy  the  lease- 
hold property  for  life,  in  specie^ 
yet,  thinking  that  there  was  not 
sufficient  to  authorise  the  carrying 
on  of  the  trade,  held,  that  the 
testator's  property  ought  to  have 
been  converted  on  the  testator's 
death.  Kirkman  v.  Booth.  P.  273 

PER  STIRPES. 

See  Per  Capita. 

PETI- 
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PETITION. 

1.  Where  .under  private  acts,  &c., 
the  Court  has  jurisdiction  to  pro- 
ceed in  a  summary  way  by  peti- 
tion, it  is  not  usual*  on  directing 
a  reference  to  ascertain  the  parties 
entitled^  to  direct  the  production 
of  deeds  and  documents,  and  to 
examine  the  parties.  In  re  The 
London  Dock  Compani/  (reversed). 

Page  78 

S.  One  such  reference  having  been 
made,  the  Court  refused  with  costs 
an  application  of  a  second  claim- 
ant, for  a  second  order  containing 
special  directions.  Ibid. 

See  Ejectment. 

PHYSICIAN. 
See  Injunction,  1,  2. 

PLEA. 

A  trader  directed  his  trustees  and 
executors,  with  all  convenient 
speed,  to  sell  and  convert  into 
money  his  residuary  estate;  but 
he  provided,  that  three  or  (in  case 
'  of  any  substantial  reason)  seven 
•  years  might  be  allowed  for  with- 
drawing his  capital  from  the  busi- 
ness in  which  he.  was  a  partner. 
Parties  bencficia)ly  interested  un- 
der the  will  filed  their  bill  against 
the  surviving  partners  and  the 
legal  personal  representatives,  in- 
sisting that  the  administratrix  had 
improperly  allowed  the  testator's 
capital  to  remain  in  the  business 
beyond    the    prescribed    period. 


and  asking  to  have  a  share  in  the 
profits  made  while  the  capital  re- 
mained in  the  business.  Tlie  De- 
fendants pleaded,  that  before  the 
testator^s  death,  the  partners  made 
a  valuation,  when  the  share  of  the 
testator  appeared  to  be  63,000/. ; 
that  a  year  after  his  death,  it  was 
agreed  between  the  surviving  part- 
ners and  the  administratrix^  that 
the  new  firm  << should  take  to** 
the  whole  stock,  on  payment  to 
her  of  63,000/.,  and  should  become 
purchasers  of  the  testator's  share 
at  that  sum.  That  they  gave  her 
a  bond  for  40,000/.,  and  placed 
the  residue  at  her  disposal,  which 
was  drawn  out  firom  time  to  time 
at  her  pleasure.  -  It  appeared 
that  the  capital  had  not  been 
finally  withdrawn  till  1845.  By 
the  plea  they  insisted*  that  they 
had  thus  become  purchasers  of 
the  share,  for  valuable  considera- 
tion, and  without  notice  of  the 
trusts  of  the  will.  Held,  that  this 
was  a  valid  defence  to  the  claim  to 
participate  in  the  profits.  Cham' 
bers  v.  HoxvelL  Page  6 

See  Production  of  Documents,  7. 

• 

PLEADING. 

See  Demurrer. 
Discovery, 
Ejectment, 
Misjoinder. 
Parties. 
Plea. 
RevtvoRi 

Suing  on  Behalf,  &c. 
Supplemental  Bill. 

POWER. 
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POWER, 

1.  A  party  had  a  power  to  appoint 
by  will  executed  without  any  par- 
ticular formality.  Upon  a  petition 
to  obtain  the  fund  out  of  Court, 
Held,  that  it  was  not  necessary 
to  produce  the  original  will,  but 
that  the  evidence  of  the  probate 
was   sufficient.       Ward  v.  Ward, 

Page  877 

2.  By  a  marriage  settlement,  a  power 
was  given  to  the  wife,  in  case  she 
left  any  child  of  the  marriage 
living  at  her  deaths  to  appoint 
amongst  all  and  every  the  chil- 
dren ;  but  if  there  should  be  no 
issue  of  the  marriage  living  at  her 
deathy  then  she  was  to  have  a 
general  power  of  disposition.  She 
did  not  exercise  the  power,  and 
died  leaving  several  children. 
Held,  that  those  children  alone 
who  survived  her  were  entitled 
to  take  by  implication.  Winn  v. 
Fenwick.  438 

3.  A  power  of  sale  and  exchange 
was  given  to  trustees,  with  the  con- 
sent of  the  tenant  for  life.  Judg- 
ments were  entered  up  against  the 
tenant  for  life.  Whether  the  trus- 
tees could  sell  without  the  con- 
currence of  the  judgment-cre- 
ditors, guccre.  Lord  Leigh  v.  Lord 
AshburioH.  470 

POWER  OF  SALE- 
See  Alien,  1. 


POWER  TO  APPOINT  NEW 

TRUSTEES. 

Sec  Trustee,  1. 

PRACTICE. 

A  party,  by  consenting  to  allow  an 
accounting  party  to  put  in  an 
affidavit  instead  of  an  examination, 
is  not  precluded  from  afterwards 
insisting  on  having  an  examina- 
tion, if  the  discovery  given  by 
the  affidavit  be  unsatisfactory. 
Attorney-General  v.  Corporation 
of  Chester.  Page  169 

See  Amendment* 

Answer. 

Attachment. 

Attorney-General. 

Award. 

Case  to  Law. 

Commission  to  examine  Wit- 
nesses ABROAD. 

Contempt.  , 

Costs. 

Cross  Cause. 

Decree,  Form  of. 

Demurrer. 

Disclaimer. 

Dismissal  for  want  of  Pro- 
secution. 

Ejectment. 

Enquiries. 

Evidence. 

Examination. 

Examination  to  Credit. 

Forma  Pauperis. 

Infant. 

Injunction.. 

Irregularity. 

Master  Extraordinary. 

See 
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iS'ee  Master  of  the  Rolls. 
Motion- 
Next  Friend. 
Payment  into  Court. 
Petition. 
Pro  confesso. 
Production  of  Documents. 
Receiver. 
Report. 
Revivor. 

Security  for  Costs. 
Staying  Proceedings. 
Stop  Order. 
Subpcena. 

Substituted  Service. 
Time  to  Answer. 
Vendor  and  Purchaser,  4. 
Witness. 

PRINCIPAL  AND  AGENT. 
See  Evidence,  2. 

PRINCIPAL  AND  SURETY. 

A;  as  surety  to  a  firm,  signed  a 
joint  and  several  bill  of  exchange, 
on  the  faith  that  B,  would  join  as 
co-surety.  B.  never  signed  ir, 
but  A,  was  afterwards  compelled 
to  pay  it,  by  proceedings  at  law, 
at  the  suit  of  an  indorsee.  One  of 
the  firm  died,  and  the  others 
became  bankrupt.  Held,  first, 
that  the  firm  were  not  entitled  to 
avail  themselves  of  the  bill,  and 
were  liable  to  repay  the  amount 
and  the  costs  of  the  proceedings 
both  at  law  and  equity ;  secondly, 
that  the  claim  was  of  such  a  na- 
ture as  not  to  ba  proveable  under 
the  bankruptcy,  and,  therefore, 
not  barred  by  the  certificate;  and, 


thirdly,  that  the  claim  of  A.  was 
sufficient  to  support  a  creditors' 
suit  for  the  administration  of  the 
estate  of  the  deceased  partner. 
Rice  V.  Gordon.  Page  265 

PRIORITY. 

1.  Priority  obtained  on  a  fund  in 
Court  by  a  puisne  incumbrancer 
who  had  procured  the  first  stop- 
order  thereon.  Sivai/ne  v.  Swaj/ne. 

463 

2.  A.9  who  was  entitled  to  a  residuary 
fund  in  the  hands  of  his  father's 
army  agents,  charged  it,  first,  to 
the  agents,  and  afterwards  to  Af. 
The  agents  voluntarily  paid  the 
whole  fund  into  Court  in  an  ad- 
ministration suit.  M,  obtained  the 
first  stop-order  thereon.  Held» 
that  Af.  had  priority  over  the 
agents.  Jlfid. 

PRIVILEGED  COMMUNICA- 
TIONS. 

1.  Privilege  as  to  cases  and  opinions 
anterior  to  any  litigation.  Pen- 
ruddock  v.  Hammond,  59 

2.  A  Defendant,  by  his  answer, 
stated,  that  he  was  advised  that 
the  cases  and  opinions  stated  in  the 
schedule,  were  privileged.  Held, 
that  the  privilege  was  not  suffi- 
ciently shewn  by  the  answer;  but 
liberty  was  given  to  supply  the 
onn'ssion  by  affidavit.  Ibid» 

See  Production  of  Documents. 

PRO  CONFESSO. 

I.  To  take  a  bill  pro  confesso  under 
the  77th  Order  of  A/oy,  1845,  it 

must 
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must  be  sheirn  by  the  evidence  of 
the  officer  that  he  has  used  due 
diligence  to  execute  the  writ  of 
contempt.     Yearslejt/  v.  BudgeU. 

Page  144 
2.  Motion  to  dispense  with  service 
on  a  Defendant  who  had  never 
appeared,  of  a  copy  of  a  decree 
taken  pro  cotifesso,  and  of  all 
other  proceedings  in  the  suit,  re- 
fused*    Vaughan  v.  Rogers* 

165 

PRODUCTION   OF  DOCU- 
MENTS. 

1.  Motion  to  produce  documents 
refused,  on  the  ground  that  the 
PlaintiflT's  title  was  not  sufficiently 
admitted  by  the  answer.  M* Hardy 
V.  Hitchcock.  73 

2.  On  such  a  motion,  the  Court  does 
not  require  the  Plaintiff  to  pro- 
duce any  absolute  admission  of 
title,  but  merely  such  a  probabi- 
lity of  title  as  it  can  safely  act  on. 

Ibid. 

S.  Production   refused   of  a  deed, 

which  the  Plaintiff,  by  his  bill, 

sought  to    set  aside.     Dend^  v. 

Cross.  91 

4.  Production  refused  of  letters 
which  passed  between  the  re- 
spective solicitors,  with  a  view  to 
a  compromise^  upon  an  express 
stipulation  that  they  should  not, 
in  any  way,  be  referred  to  or  used 
to  the  prejudice  of  the  Defend- 
ant, if  an  amicable  arrangement 
was  not  come  to,  Whiffen  v. 
Hartwright.  Ill 

5.  Two  Defendants,  A.  and  B.,  an- 
swered separately,    A.  admitted 

Vol.  XI. 


the  possession  of  certain  docu- 
ments, but  alleging  that  he  had 
acted  as  solicitor  of  J?.,  insisted 
they  were  privileged  from  produc- 
tion. B,i  by  a  separate  answer, 
denied  that  he  had  employed  Am 
as  his  solicitor.  On  a  motion  to 
produce,  notice  of  which  was 
given  to  both  Defendants,  Held 
that  the  answer  of  ^.  could  not 
be  read  in  aid  of  the  motion  against 
the  answer  of^  Blenhinsoppw* 
BlenJcinsopp.  Page  1S4» 

6.  A  partition  was  made  of  part  of  a 
manor,  and  A.  and  B*  were  te- 
nants in  common  of  the  parts  not 
severed.  In  1829,  C,  who  was 
seised  of  four  ancient  tenements 
within  the  manor,  obtained  a  con- 
veyance from  B.  of  all  his  rights, 
&c.,  over  the  ancient  tenements 
and  the  adjoining  waste.  A^ 
claimed  to  be  tenant  in  common 
over  these  wastes ;  but  B.  set  up 
an  exclusive  title  thereto,  as  at- 
tached to  the  four  ancient  tene« 
ments.  Held,  under  the  circum- 
stances, that  C.  was  bound  to 
produce  the  deed  of  1829,  for 
having  acquired  the  manorial 
rights  conveyed  to  him  by  the 
deed  of  1829,  he  had  become  sub- 
ject to  the  liabilities  to  which  he 
would  not  have  been  subject  as 
owner  of  the  ancient  tenements. 
The  AUorney '  General  of  the 
Prince  of  Wales  v.  Lambe.       21 S 

7.  A  Defendant  put  in  a  plea  to  a 
part  of  the  bill  and  answered  the 
remainder.  The  Plaintiff  moved 
for  production  before  the  plea  had 
been  set  down,  but  the  Court  di* 

V  u  rected 
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rected  the  motion  to  stand  over, 
until  the  plea  had  been  argued. 
Buchanan  v.  Hodgson.     Page  368 

8.  A.  B,  wrote  the  draft  of  a  letter 
to  his  solicitor,  in  order  that  such 
solicitor  might  write  a  similar  one 
to  him  to  be  shewn  to  C  Z).,  and 
thereby  induce  him  to  enter  into 
a  contract.  On  a  bill  to  set  aside 
the  contract  for  fraud, -r- Held, 
that  the  solicitor  was  bound  to 
produce  the  letter,  but  not  the 
other  correspondence  between 
himself  and  his  client.  ReyneU  ▼. 
Sprye.  618 

9*  Order  for  production  made,  on 
admissions  in  an  answer  61ed  prior 
to  the.  amendment  of  the  bill, 
but  which  did  not  vary  the  case. 

Ibid. 

See  Petition,  1,  2. 

Privileged  Communications. 

PROPERTY  TAX. 

I.  A  bill  sought  a  discovery  of  the 
returns  made  by  the  Defendant 
to  the  Commissioners  of  pro- 
perty tax.  The  object  of  the 
Plaintiff  being  to  shew  that  the 
Defendant  represented  that  the 
profits  of  his  business  were  less 
than  what  he  had  stated  to  the 
Plaintiff,  who  had  purchased  it. 
A  demurrer  was  allowed.  Mitchell 
V,  Koecker.  380 

$.  Whether  a  discovery  of  income 
tax  returns  could,  under  any  cir- 
cumstances, be  compelled.  Quare. 

Ibid. 


QUEEN'S  PRISON. 
See  Jurisdiction. 


RAILWAY. 

A  landlord  entered  into  some  ar- 
rangement with  his  tenant  for  a 
lease  for  eight  years.  Afterwards, 
a  railway  pompanyi  being  in  want 
of  part  of  the  farm,  agreed  with 
the  landlord  for  it^  purchase.  Sub^ 
sequently  to  this»  by  some  mis- 
take, the  landlord,  on  the  same 
day,  granted  a  lease  of  the  whole 
farm  to  the  tenant,  and  conveyed 
a  part  of  it  to  the  company.  A 
question  also  arose,  under  the 
agreement,  whether  the  landlord 
or  the  company  was  to  make  com- 
pensation to  the  tenant.  The 
company  took  possession,  and  the 
tenant  brought  ejectment.  Held« 
under  these  circumstances,  that 
the  company  could  maintain  a 
suit  to  stay  the  ejectment  and  as- 
certain the  righu,  and  an  enquiry 
was  directed.  The  Norwich  Rail- 
voay  Company  v.  Wodehouse. 

Page  382 

See  Specific  Performance,  1. 

RAILWAY  SHAREa 

A  testator  bequeathed  some  railway 
shares,  <''and  all  his  right,  title, 
and  interest  therein."  Heidi  that 
monies  which  be  had  paid  in  ad- 

Tance 
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vancc  beyond  the  calls^  passed  to 
the  legatee.     Tamter  v.  Tanner. 

Page  69 


REAL  AND  PERSONAL 
ESTATE. 

See  Conversion. 


RECEIVER. 

1.  A  Receiver  tppoioted  after  decree 
'    upon  motiooy  in  an  urgent  case. 

Thomas  v.  Dameu  29 

2.  Where  a  reference  has  been  made 
to  appoint  a  Receiver,  the  Court 
will  not*  by  consent  even  of  the 
parties,  dispense  with  the  usual 
security.  The  proper  course  is, 
for  the  parties,  of  their  own  au- 
thority, to  nominate  a  Receiver, 
and  then  to  apply  for  liberty  for 
him  to  act  without  security.  Man' 
n€rs  V.  FuTMe.  30 

8.  A  Receiver  was  appointed  over 
a  testator's  real  property,  and 
afterwards  by  foreclosure,  another 
estate  became  comprised  in  the 
property,  and  an  order  was  made, 
that  the  Receiver  should  include 
the  rents  in  his  future  accounts. 
Held,  that  the  Receiver,  with  the 
approbation  of  the  Master,  had 
power,  without  a  special  order  of 
court,  to  set  and  let  the  foreclosed 
estate  under  the  64th  Order  of 
1828.    DuJMl  V.  Elwi.        590 

4.  A  motion  by  a  Defendant  for  a 
Receiver  is  irregular,  even  in  a 
case  where  one  executor  filed  a 
kUl  wumt  bit  po-esuBQUtori  insist- 


ing that  a  Receiver  was  necessary. 
JRobittson  v.  Hadlejf.       Page  614 

5.  Rules  of  practice  upon  applica- 
tions to  discharge  Receivers  and 
vacate  their  recognizances.  Zotv- 
son  V.  Ricketts.  627 

6.  If  the  balance  is  to  be  paid  into 
Court,  the  same  order  may  direct 
the  recognizances  to  be  vacated ; 
but,  if  the  balance  is  to  be  paid  in 
any  other  mode,  a  second  appli- 
tion  becomes  necessary.         Ibid. 

RECTOR  AND  VICAR. 

By  the  common  law,  the  Rector  has 
a  right  to  all  such  tithes  as  the 
Vicar  is  not  proved  to  be  entitled 
to,  and  the  title  of  the  Vicar  must 
rest  either  on  direct  proof  of  an 
endowment,  or  on  an  endowment 
to  be  inferred  by  prescription  or 
usage.   Attornetf 'General  y.  Ward* 

203 

REFERENCE. 

See  Infant. 
Railway. 
Specific  Pbrformanci. 

REPORT. 

1.  A  party  obtaining  a  Master's  re- 
port adverse  to  himself  will  be 
compelled  to  file  it.  In  re  The 
London  Dock  Company.  78 

2.  A  report  was  confirmed  by  orders 
nisi  and  absolute.  Held,  that  the 
Court  might  still  vary  the  report 
as  to  that  portion  of  it  which  re- 
lated to  the  maintenance  of  in- 
fants. Ramsdale  v.  RamsdaU.  220 
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REVER. 
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REVERSIONARY  INTEREST. 

AJeme  covert  was  entitled  to  a  re- 
versionary interest  in  a  sum  in 
the  funds.  All  the  other  parties 
entitled  surrendered  their  interests 
to  her.    The  fund  was  in  Court. 

^  Heldy  that  the  Jeme  covert  was 
still  unable  to  dispose  thereof. 
IVhittle  V.  Henning.        Page  222 

REVIVOR. 

1.  A  bill  was  filed  by  a  lunatic,  and 
his  committee^  and  an  injunction 
granted,  and  a  decree  made  di- 
recting an  issue.  The  lunatic 
died,  and  no  further  proceedings 
had  been  taken  by  the  committee. 
The  Court  ordered,  that  the  in- 

•  junction  should  be  dissolved  and  all 
proceedings  stayed,  unless  the  suit 
should  be  revived  within  a  limited 
time.    Price  v.  Derrington,         90 

2.  A  suit  abated  by  the  marriage  of 
one  of  three  female  Plaintiffs,  and 
a  bill  of  revivor  was  filed  by  the 
other  co-Plaintiffs  against  her  and 
her  husband  only.  Held,  that  to 
such  a  bill,  all  accounting  parties 
ought  to  be  made  Defendants,  but 
that  under  the  circumstances  the 
objection  had  been  waived.  Jones 
V.  Powell  398 

REVOCATION. 

See  Marhiage  Settlement. 

ROAD. 
See  Vendor  and  Purchaser;  4. 
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SCIRE  FACIAS. 

The  writ  of  scire  facias  to  repeal  a 
patent  does  not  issue,  nor  is  the 
fiat  for  that  purpose  granted  by 
the  Attorney-General  as  of  course. 
Semble.     The  Queen  v.  Prosser, 

Page  306 
iSee  Attornet-Genebal. 
Patent,  %  5. 

SECURITY  FOR  COSTSL 

I.  A  Plaintiff  by  his  bill  described 
himself  as  resident  within  the 
jurisdiction.  The  Defendant  had 
some  notice  of  his  being  resident 
abroad.  The  Defendant  answered, 
and  on  a  subsequent  amendment, 
a  demurrer  was  allowed  with  liberty 
to  amend.  The  Plaintiff  having 
amended  and  described  himself  as 
resident  abroad,  the  Defendant 
obtained  an  order  of  course  for 
security  for  costs :  ^  Held,  under 
these  circumstances^  1st,  That 
such  an  order  might  be  obtained 
as  of  course,  though  after  answer. 
2ndly,  That  it  was  not  necessary 
in  the  petition  for  the  order,  to 
state  that  an  answer  had  been  filed; 
and,  3rdly,  That  though  the  De- 
fendant might  have  precluded  him* 
self  from  asking  for  security  for 
costs  in  the  suit  as  it  stood  before 
the  last  amendment,  still  he  was 
not  so  precluded  after  the  Plain- 
tiff, by  amendment,  stated  himself 
to  be  resident  abroad*  fV^Uie  t. 
Ellice.  99 

2.  Wliere  a  Petitioner  is  out  of  the 
jurisdiction,  he  may  deposit  a  sum 

10 
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in  lieu  of  giving  security  for  costs, 
but  the  undertaking  of  his  solicitor 
is  insufficient.    Jn  re  Norman. 

Page  401 

3.  A  Petitioner  having,  on  his  pe- 
tition, given  a  false  address,  and 
having  neither  explained  it  nor 
given  a  true  address,  was  ordered 
to  give  security  for  costs,  though 
he  was  not  contemplating  going 
out  of  the  jurisdiction.  Ex  parte 
Foley  In  re  Smith.  456 

4.  A  Plaintiff  who  gave  up  his  house 
in  England^  and  resided  abroad, 
as  he  stated,  ''  for  a  temporary 
abode,"  but  who  left  it  ambiguous 
whether  and  when  he  intended  to 
return,  ordered  to  find  security 
for  co^ts.    Kennavsay  v.  Tripp, 

SEPARATE  ACCOUNT. 

Legacy  carried  over  to  a  separate 
contingent  account,  in  order  to 
avoid  the  expense  of  serving  all 
the  parties  interested.  Cazalct  v. 
Smith.  177 

SERVICE. 

See  Pro  Confesso,  2. 
Substituted  Service. 

SETTLEMENT. 

See  Power,  2. 

Ward  of  Court. 

SOLICITOR  AND  CLIENT. 

1.  An  order  of  course  requiring  a 
solicitor  to  deliver  his  bill  of  costs 


within  fourteen  dayF,  not  being 
obeyed,  the  next  order  is,  that  he 
may  deliver  it  within  four  days  or 
stand  committed.    In  re  Baxter* 

Pages? 
2.  Observations  on  the  unsatisfactory 
mode  of  remunerating  solicitors. 
Stephem  v.  Lord  Newborough. 

403 
See  Costs,  4* 
Next  Friend. 
Taxatiox. 

SPECinC  PERFORiVIANCE. 

A  railway  company  about  to  sever 
the  Plaintiff's  land  by  their  raiU 
road,  agreed  to  purchase  the  ne- 
cessary portion  of  land,  *'  subject 
to  the  making  such  roads,  ways, 
and  slips  for  cattle  as  might  be 
necessary."  Held,  that  although 
it  was  very  difficult  to  execute 
an  agreement  thus  expressed,  yet 
that  the  Plaintiff  was  entitled  to 
a  specific  performance  :-«that  the 
word  necessary  must  receive  a 
reasonable  interpretation ;  the  ex- 
pression  was  held  to  mean  **  such 
roads,  ways,  and  slips  for  cattle  as 
might  be  necessary  and  proper 
for  convenient  communication 
between  the  severed  portions  of 
the  Plaintiff's  land,"  and  a  refer- 
ence was  therefore  directed  to 
ascertain  what  was  necessary  and 
proper.  Sanderson  v.  The  Cock* 
ermouth  and  Workington  Railvmif 
Company,  497 

See  Covenant,  1,  2. 

Vendor  and  Purchaser. 
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STATUTE  OF  LIMITATIONS. 

A  Plaintiff  brought  an  action  of 
ejectment  against  a  person  in  pos- 
session, and  afterwards  filed  a  bill 
of  discovery  in  aid  of  the  action, 
and  to  restrain  the  Defendant  from 
setting  up  outstanding  terms.  By 
the  death  of  the  Defendant  the  suit 
abated,  and  the  benefit  of  the 
action  at  law  became  lost.  Afler 
twenty  years  adverse  possession, 
the  Plaintiff  having  filed  a  bill  of 
revivor,  a  demurrer  thereto  was 
allowed,  on  the  ground  that  no 
effectual  proceeding  could  now  be 
had  at  law,  and  that  the  discovery 
and  relief  sought  would,  therefore, 
be  useless.    Bampton  v.  Birchall. 

Page  38 

STATUTE. 

7  Geo.  2.  c.  8.     See  Discovert. 
I  fV.  4.  c.  36.  s.  15.  Rule  7.     Sec 

Forma  Pauperis. 
3  &  4  fF.  4.  c.  27.     See  Statute 

OF  Limitations. 
5  &6  fF.4i.c,  76.    See  Municipal 

Corporation  Act. 
1  Vict.  c.  26.     See  Devise,  1. 
5  &6  Vict.  c.  22.  See  Jurisdiction. 
10  &  1 1  Vict.  c.  96.    See  Payment 

into  Court,  1. 


STAYING  PROCEEDINGS. 

A  bill  was  filed  by  a  lunatic  and  his 
committee,  and  an  injunction 
granted  and  a  decree  made  di- 
recting an  issue.  The  lunatic 
died,  and  no  further  proceedings 


had  been  taken  by  the  coraraittee. 
The  Court  ordered  that  the  in- 
junction should  be  dissol? ed  and 
all  proceedings  stayed,  unless  the 
suit  should  be  revived  within  a 
limited  time.  Price  ▼.  Berrington. 

Page  90 

See  Dismissal  for  want  of  Pro- 
secution, 3. 
Ejectment. 

STOCK-JOBBING  ACT. 
See  Penalty. 

STOP  ORDER. 

1.  By  the  decree  a  sum  in  Court 
was  directed  to  be  paid  to  the 
Plaintiff.  A  person,  not  a  party 
to  the  suit,  claiming  a  portion  of  it 
as  against  the  Plaintiff^  applied  for 
a  stop  orderi  and,  having  ihewn  a 
sufficient  primd  facie  case,  the 
Court  ordered  the  fund  to  be  re- 
tained, on  the  terms  of  his  filing  a 
bill  within  ten  days  to  establish 
his  right,  feistel  v.  Kin^s  CMegCf 
Cambridge.  254 

2.  Though  the  Court  will  stay  the 
payment  of  a  fund  out  of  Court 
for  the  purpose  of  giving  a  stranger 
the  opportunity  of  enforcing  his 
right  against  it,  yet  it  will  not,  for 
the  same  purpose,  order  into  Court 
a  sum  cfirected  to  be  paid  by  one 
party  to  another.  Newton  v.  As- 
kew. 446 

3.  By  the  decree,  an  arrear  of  di- 
vidends on  stock  was' ordered  to  be 
paid  to  the  Plaintiff  by  her  trustee.. 
Shortly  afterwards,  such  arrears 

'    were,  under  the  1  &  2  Vict,  c  1 10. 

1.  14. 
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s.  14.,  charged  by  a  common  lav 
Judge  with  the  payment  of  a  sum 
of  money  to  A,B.  A  petition  was 
presented  by  A.  B,  that  the  trustee 
might  pay  the  amount  into  Court, 
and  for  a  stop-order  thereon.  The 
petition  was  dismissed  with  costs* 
Newton  v.  Asketo,  Page  446 

See  Priority,  1,  2. 

SUBPCENA. 

A  bill  was  filed  by  the  Plaintiff,  on 
behalf  of  the  shareholders,  against 
an  Irish  Railway  Company  and  its 
fifteen  Directors,  fourteen  of  whom 
were  resident  in  Ireland.  An  ap- 
plication to  discharge  an  order 
giving  leave  to  serve  the  Company 
with  a  subpoena  in  Ireland  was 
refused,  all  the  parties  except  the 
Company  having  already  appeared. 
Lewis  V.  Baldwin*  1 53 

SUBSTITUTED  SERVICE. 

1.  A  party  having  gone  abroad  to 
avoid  service  of  an  order  for  pay- 
ment into  Courts  &c.,  substituted 
service  was  ordered  at  the  last 
place  of  residence  and  on  her 
solicitor.    BurUon  v.  Carpenter. 

33 

2.  In  184 If  a  Defendant  appeared 
by  his  Six  Clerk,  and  described 
himselfas  resident  at  C.  After  the 
abolition  of  the  office  of  Six  Clerk 
he  stated  no  address  for  service, as 
required  by  the  20th  General  Order 
of  October  1842,  and  went  to  Ame' 
rica.  An  application  that  service 
of  all  proceedings  at  C  should  be 


deemed  good  service,  was  refused. 
Hughes  V.  Wheeler.        Page  178 

SUBSTITUTION. 
See  Lapsed  Lkoact* 
Legacy. 

SUING  ON  BEHALF,  Ac. 

A  club,  composed  of  numerous  mem- 
bers, was  dissolved.  Two  of  Che 
managing  committee  possessed 
themselves  of  the  assets,  and  ap- 
plied them  in  winding  up  the 
atfairs.  Held,  that  they  might  be 
sued  by  one  member  **  on  behdf " 
&c.  for  an  account  of  the  Monies 
received  and  its  application,  and 
to  bring  back  the  balance,  if  any, 
without  making  the  other  mem- 
bers parties,  and  without  seeking 
a  general  winding  up  of  the  con- 
cern.        Richardson  v.  Hastings. 

17 
See  Costs,  3. 
Injunction,  6. 

SUMMARY  JURISDICTION. 
See  Petition,  1|  2* 

SUPPLEMENTAL  BILL. 

1.  At  the  hearing,  it  was  objected, 
that  the  matters  contained  in  a 
supplemental  bill  ought  to  have 
been  brought  forward  by  amend- 
ment ;  but  held,  that  whatever 
weight  might  have  been  due  to 
the  objection,  if  brought  forward 
at  a  proper  time,  and  in  a  proper 
manner,  it  could  be  of  no  avail 
I     when  brought  forward  for  the6rst 

(7  N  4  time 


664 


INDEX  TO  THE  PRINCIPAL  MATTERS* 


time    at    the    hearing*      Bice  v. 
Gordon.  Page  265 

2.  One  of  many  incumbrancers  on 
an  estate  filed  a  bill  against  the 
owner,  and  one  only  of  the  other 
incumbrancers,  2).,  to  have  an 
account  of  the  incumbrances  and 
their  priorities  ascertained.  A 
decree  was  made,  directing  a  re- 
ference to  ascertain  the  different 
incumbrancers  and  their  priorities, 
and  the  Plaintiff  was  to  bring 
them  before  the  Court.  The 
Master  made  his  report,  finding  the 
other  charges,  and  rejecting  the 
claim  of  2).,  who  took  exceptions. 
Tlie  Plaintiff  neglected  to  bring 
the  other  incumbrancers  found  by 
the  Master  before  the  Court,  and 
the  exceptions  were  ordered  to 
stand  over,  with  liberty  to  the 
Plaintiff  to  file  a  supplemental  bill 
against  all  necessary  parties*  The 
Plaintiff  accordingly  filed  a  sup- 
plemental bill  against  2).,  and  the 
other  incumbrancers,  contesting 
the  validity  of  the  securities  found 
by  the  Master,  and  seeking  as 
against  2).  relief  different  from 
that  sought  by  the  original  bill. 
Held,  first,  that  the  supplemental 
bill  was  irregular,  and  that  so  far 
as  it  sought  to  impeach  the  in- 
cumbrances found  by  the  Master, 
and  so  far  as  it  sought  against  £)• 
relief  different  from  that  prayed 
by  the  original  bill,  it  ought  to  be 
dismissed  with  costs.  Secondly, 
that  2).  had  a  right  in  the  second 
suit  to  impeach  the  Plaintiff's  se- 
curities, although  he  had  not  done 
so  in  the  original  suit.    Thirdly, 


that  the  other  incumbrancers  had 
a  right  to  contest  the  Plaintiff^a 
security,  although  at  the  hearing 
the  Plaint  iff  admitted  their  priority. 
And,  lastly,  an  action  was  directed 
to  try  the  validity  of  the  Plaintiff's 
securities.     Hele  v.  Lord  Bexlejf, 

Page  537 
S.  The  Plaintiff,  in  a  supplemental 
bill,  set  out,  at  considerable  length, 
the  statements  of  the  original  bill. 
Held,  that  he  ought  to  pay  the 
costs  of  any  unnecessary  state* 
ments  to  be  determined  by  the 
Master.     Horsley  v.  Fawceil. 

Page  565 

See  Dismissal  for  Want  of  Pbo- 

5ECUTI0K,  2. 

SUPPRESSION.      ' 
See  Irregulabitt,  2,  3* 

SURVIVORSHIP. 

See  Demurrer,  I. 
Power,  2. 


TAXATION. 

1.  An  agreement  was  signed  be- 
tween a  solicitor  and  his  clients, 
by  which  the  former  was  to  take 
a  sum  agreed  on,  in  full  of  all  de- 
mands. An  order  of  course  after- 
wards obtained  for  the  taxation  of 
his  bill  was  discharged  for  irre- 
gularity.   In  re  MackrilL         42 

2.  A  client,  on  a  special  petition, 

obtained 
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obtained  an  order  for  taxation. 
The  taxation  having  been  com- 
pleted, the  client  presented  a  pe- 
tition for  the  consequential  direc- 
tions. The  solicitor  then  objected, 
that  the  common  order  would 
have  been  sufficient,  and  he  asked 
the  costs  beyond  those  of  a  com- 
mon order.  Held,  that  the  ob- 
jection came  too  late.  In  re  Hair, 

Page  96 
S.  Order  for  taxation  obtained  by 
an  insolvent  debtor  of  a  bill  of 
costs  incurred  prior  to  his  in- 
solvency, discharged  with  costs. 
In  re  Halsall.  163 

4.  A  cestui  que  trust  agreed  that 
her  trustee,  if  he  acted  as  solicitor 
in  a  suit,  should  receive  full  costs. 
A  bill  was  delivered  on  the  18th 
of  February f  and  on  the  8th  of 
March  the  solicitor  ceased  to  act. 
After  discussion  as  to  the  amount, 
and  having  received  other  profes* 
sionai  advice,  the  client  paid  the 
bill  on  the  22nd  of  May^  a  deduc- 
tion being  made  therein.  On  an 
application  made  within  twelve 
months,  the  Court  refused  to  order 
a  taxation.    In  re  Wycke*      209 

5.  Proof  of  overcharge  alone  is  in- 
sufficient to  obtain  the  taxation  of 
a  paid  bill ;  but  it  is  a  necessary 
ingredient.    In  re  Stirke*        S04 

6.  An  order  of  course  to  tar  di- 
rected, that,  on  payment,  all  the 
papers,  &c.,  of  the  client  should 
be  delivered  up.  The  solicitor 
claimed  a  special  lien  on  some  of 
the  papers  beyond  the  costs.  A 
motion  to  discharge  the  order 
was  refusedi  because,  if  the  soli- 


citor had  such  special  lien,  he 
would  be  protected  when  applica- 
tion was  made  to  the  Court,  for 
the  delivery  of  the  papers.  In  re 
Teague.  Page  818 

7.  In  March  1847,  a  Railway  Com- 
pany agreed  to  purchase  some 
property  and  to  pay  the  vendor's 
costs.  In  May  1847»  possession 
was  delivered.  The  bill  of  costs 
of  the  vendor's  solicitor  was  de- 
livered on  the  13th  oi  June  1848, 
and  a  meeting,  to  complete  the 
purchase,  took  place  between  the 
solicitors  on  the  20th  of  June^ 
when  objections  were  then  made 
to  the  bill.  It  was  then  paid» 
under  protest,  and  with  an  intima- 
tion that  it  would  be  taxed,  and 
a  petition  for  taxation  was  pre- 
sented a  few  days  afler.  Held^ 
that  there  was  not  sufficient  evi- 
dence of  pressure  to  open  the 
matter  by  ordering  a  taxation. 
In  re  Welchman.  319 

8.  The  costs  of  an  affidavit,  filed  in 
support  of  a  motion,  but  not  en* 
tered  in  the  order  as  read,  will  not 
be  allowed  on  taxation,  even  as 
between  solicitor  and  client.  S/e- 
phens  V.  Lord  Newborovgh,     403 

9.  Copy  of  a  correspondence  between 
the  parties,  furnished  to  Counsel 
as  instructions  for  a  bill  and  par- 
tially inserted  therein,  disallowed 
on  a  taxation  as  between  solicitor 
and  client*  IbitL 

10.  Briefs  to  two  Counsel,  on  an  un- 
opposed motion  made  by  a  trustee 
to  pay  money  into  Court,  allowed, 
upon  appeal  from  the  decision  of 
the  Taxing  Master.  Uid. 

11.  A  petition 
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1  !•  A  petition  was  presented  to  com- 
promise a  suit,  which  it  was  sup- 
posed would  be  unopposed,  but, 
after  the  delivery  of  the  briefs,  an 
opposition  was  threatened.  Fur- 
ther briefs  being  thereupon  de- 
livered, the  costs  thereof  were 
allowed  on  taxation  as  between 
solicitor  and  client.  Stephen^  v» 
Lord  Neo)horough.  Page  403 

'12.  A,  B.  was  entrapped  into  becom- 
ing a  trustee;  but  it  was  agreed 
that  he  should  be  discharged.  He 
consulted  Counsel  as  to  the  liabi- 
lity he  had  incurred,  and  instructed 
him  to  prepare  proper  deeds  for 
his  protection.  It  was  discovered 
that  a  breach  of  trust, had  been 
committed  previous  to  his  becom- 
ing trustee,  and  Counsel  prepared 
a  boftd  and  release  for  A.  ^.*8 
protectiop,  but  which  were  never 
executed,  in  consequence  of  a  suit 
having  been  instituted  by  Ai  B. 
to  set  the  matter  right.  Held, 
over-ruling  the  decision  of  the 
Taxing  Master,  that,  under  an 
order  to  tax  A.  B,'s  costs,  charges, 
and  expenses  of  and  incidental  to 
the  trust.  A,  B.  was  entitled  to 
the  costs  of  the  drafl,  bond  and 
release,  though  they  had  never 
been  used.  Ibid, 

'  13.  During  the  above-mentioned  suit, 
the  tenant  for  life  made  proposals 
to  A.  B*  for  a  settlement,  and  on 
which  the  advice  of  Counsel  was 
obtained  by  A,  B,  in  conference. 
Held,  also,  that  A.  B,  was  en. 
titled  to  the  fee  paid  by  him  for 
this  conference.  Ibid. 

14.  Under  the  common  order  to  tax* 


a  solicitor's  bill,  the  Taxing  Masters 
would  tax  a  bill  for  parliament- 
ary business  upon  the  scale  of 
parliamentary  allowances.  In  re 
Sudloxx)  and  Kingdom*     Page  400 

15.  A,  B.,  a  solicitor,  agreed  to  act 
for  C.  B.,  another  solicitor,  in  his 
personal  business  on  the  terms  of 
principal  and  agent.  C.  JD.  neg- 
lected to  take  out  his  certificate 
during  part  of  the  time.  Held, 
that  the  agreement  was  not  in- 
valid, and  an  order  of  course  to 
tax  was  sustained.  Ex  parte  Fo- 
fey,  In  re  Smith.  456 

16.  After  action  brought,  an  order 
was  made  here  for  taxation.  The 
solicitor  was  found  overpaid,  but 
the  action  at  law  was  in  such  a 
state,  by  the  mispleading  of  the 
client,  that,  if  it  had  proceeded,  a 
balance  would  have  been  found 
due  to  the  solicitor.  On  an  ap- 
plication for  an  order  against  the 
solicitor  to  refund  and  pay  the 
costs  of  the  taxation,  the  Court 
made  such  order,  but  gave  no 
costs  of  the  action,  or  of  the  ap- 
plication.    In  re  Smith.  468 

17.  Great  discretion  is  allowed  to 
the  Taxing  Master  as  to  the  items 
of  the  costs  of  taxation.  In  re 
BurchelL  596 

18.  Where,  upon  appeal  from  the 
Taxing  Master,  there  appeared 
considerable  difficulty  in  ascer- 
taining the  real  facts,  and  ques- 
tiot)^  of  Ikw  depended  upoti  them, 
the  Court  directed  an  action  to 
tfy  the  question.  Ibid. 

19.  A  solicitor  actedfor  clients  under 
a  special  agreemefnt  as  to  costs, 

which 
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which  was  doubtful.  Held,  thai 
the  Court  had  no  juriBdiction  to 
determiae  the  construction  and 
effect  of  the  special  agreement  on 
petition.  In  re  Beale.  Page  600 
Sa  The  costs  of  taxation  depend  on 
whether  one-sixth  Js  taken  off  the 
bill  of  coiti;  and  to  determine 
this,  a  distinction  is  to  be  made 
between  strictly  professional 
charges  and  disbursenieiits,  and 
JndepenJent  cash  payments.  Those 


payments  o 


II  which  are  made  in 


pursuance  of  the  profesiional  duty 
undertaken  by  the  solicitor,  and 
which  he  is  bonnd  to  perform,  or 
which  are  sanctioned  as  profes- 
uonal  payments,  by  the  general 
and  establiibed  custom  and  prac- 
tice of  he  profession,  ought  to  be 
entered  and  allowed  as  profesiional 

■  disbursements  in  the  bill  of  costs. 
-  Other  diibursemenU  ought  to  be 
;  Included  in  a  sepamtA  cash  ac- 
count. In  rt  Bemnant.    Page  603 

91.  In  a  legal  proceeding,  A.  be- 
came liable  to  pay  60^-  This  was 
paid  by  B.,  his  solicitor,  who  had 
not  acted  for  A.  in  the  proceeding. 
Held  that,  in  a  taxation  as  be- 
twecn  A.  and  B.,  the  601.  was  not 
properly  included  in  £.'s  bill  of 
ctMts,  for  the  purpose  of  deterrain- 

■  ing  whether  one-sixth  had  been 
taxed  off,  although  it  was  pro- 
perly chargeable  at  a  cash  pay 
ment.  i6id. 

See  CONTKHFT,  1. 

Coaxs,  1.  *. 
ikregula.rity. 
Waivbr,  2. 


TENANCY  BY  ENTIRETIES. 

1.  Bequest  to  A.,  his  wife  and  chil- 
dren. A.  and  bis  wife  bong  to- 
gether entitled  to  one-fourth,  A. 
insisted  that  he  was  entitled  to 
one^balf  of  such  one-fourth  in  his 
own  right,  and  that  his  wife  wu 

■  entitled  to  a  settlement  in  respect 
of  a  moiely  only.  His  wife,  how- 
ever,  claimed  a  settlenicn  in  re- 
■pect  of  the  whole.  Held,  liat 
the  fund  must  be  retalneil,  with  a 
direction  to  pay  the  dividenils  to 
the  husband  during  the  joint  lives, 
with  liberty  for  the  survivor  to 
apply.     Atcheton  v.  Atcketon, 

Page  485 

2.  Held  also,  that  if  such  a  legacy 
were  not  brought  under  (be  con- 
sideration of  the  court,  payment 
to  the  husband  would  be  a  good 
payment ;  but  in  cAse  of  no  pay- 
ment the  wife  would  be  entitled 
by  survivorship.  ,  Jtid. 

Set  HUSBAKD  AHD  WiFB. 

TENANT  FOR  LIFE. 
On  a  motion  to  pay   assets   of  a 

testator  into  Court,  the  Court  de- 
clined to  direct  the  payment  of 
the  income  to  the  tenant  for  life, 
to  be  continued,  unless  the  exe- 
cutor took  upon  himself  the  re- 
sponsibility of  the  payment.  Abbif 
t.  Giiford.  S8 

See  BnxACM  or  Tmnar,  S. 

FXRISHABLX  pROnRTT. 

TENANT  RIGHT. 
1.  An  old  tenant  f^om  yen  to  year 
of 
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of  charity  lands  had,  by  an  outlay 
of  capital,  &€.,  greatly  enhanced 
its  value.  The  old  tenant  and  A. 
B.yveje  both  willing  to  take  a  lease 
at  a  rent  exceeding  the  value ; 
but  the  rent  offered  by  A.  B,  was 
the  largest.  The  Court  held,  that, 
notwithstanding  the  fair  claims  of 
the  old  tenant,  the  benefit  to  the 
charity  must  be  regarded,  and 
that  A.  BH  offer  ought  to  be  ac- 
cepted, if  the  excess  of  the  rent 
offered  by  him  exceeded  the 
amount  of  compensation  to  which 
the  tenant  was  equitably  entitled 
on  being  turned  out.  The  Altor- 
nei/'General  v.  Gains,  Page  63 
2*  Reference,  under  the  circum- 
stances directed,  to  ascertain  whe- 
ther any  and  what  compensation 
ought  to  be  paid  to  an  outgoing 
tenant  from  year  to  year  for  his 
outlay  of  ^capital  on  charity  lands. 

JOid. 

TIME  TO  ANSWER. 

The  first  application  for  time  to  an- 
swer is  not  of  course,  but  must 
(unless  the  facts  be  admitted  by 
the  Plaintiff)  be  supported  by  affi- 
davit, shewing  sufficient  cause  and 
due  diligence.    Brouon  v.  Lee, 

162 

TITHES. 

Tithes  of  peas  and  beans  have 
been  held  to  be  comprised  in  the 
description  of  <*  tithes  of  corn." 
The  Attorney-General  v.  Ward, 

203 
See  Rector  and  Vicar. 


TITLE  DEED. 
See  Production  of  Documents,  6. 

TRADE. 
See  Brxach  of  Trust,  2. 

TRADE  MARKS. 
See  Injunction,  1, 2. 


t     TRUST. 

« 

Where  trustees,  under  an  errone* 
ous  view  of  the  effect  of  a  will, 
pay  to  parties  money  to  which 
they  are  not  entitled,  this  Court, 
in  administering  the  estate,  will 
compel  a  restitution  and  repay- 
ment, and  will  give  a  lien  on  the 
other  interests  of  such  parties  un- 
der the  will,  even  as  against  an 
assignee  for  valuable  considera- 
tion.   i^U)bs  V.  Goren^    Page  4-83 

See  Breach  of  Trust. 
Trustee. 
Voluntary  Settlement. 


TRUSTEE. 

1.  Power  was  given  to  trustees  and 
their  successors  to  appoint  new 
trustees.  The  Court  being  called 
on  to  appoint  new  trustees,  de- 
clined to  enable  such  new  trustees 
to  appoint  successors.  Holder  v. 
Durbin,  594 

2.  The  practice  in  the  case  of  White 

V.  White 
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Y.  WhiU  (5Beavan,22l.)  will  not 
now  be  followed.  Holder  v.  Duf" 
bin.  Page  594- 

See  Breach  of  Trust. 
Executor. 
Fraud. 
Partixs,  S# 

TRUSTEE  INDEMNITY  ACT. 

1*  Executors  paid  money  into  Court 
under  the  Trustee  Indemnity  Act, 
to  an  account  headed,  ''In  the 
matter  of  the  trusts  of  the  will  of 
S.  J."  The  Court  held  that  the 
account  was  too  general  to  enable 
it  to  act  under  this  statute.  In 
re  Joseph's  WUl.  625 

2.  Observations  as  to 'the  effect  of 
and  the  proper  mode  of  proceed- 
ing under  this  Act.  Ibid* 
See  Payment  into  Court,  !• 


UNCERTAINTY. 
See  Demurrer,  2,  8« 


VENDOR  AND  PURCHASER. 

J.  A:%  agent  wrote  to  2?.,  "  I  am 
directed  to  offer  you  for  the  pre- 
mises 3000/.,"  &c  B.  replied, 
"  We  accept  your  offer.  If  you 
approve  of  the  inclosed,  sign  the 
same»  and  we  will,  on  receipt  of 


the  deposit,  sign  you  a  copy.**  B* 
filed  a  bill  for  specific  perform- 
ance, and  A.  did  not  produce  the 
enclosure.  Held,  that  the  two 
letters  constituted  a  valid  con- 
tract, intended  to  be  carried  into 
effect  by  the  inclosure ;  and  that, 
though  it  did  not  appear  that  the 
inclosure  had  been  approved  of, 
still  that  this  did  not  affect  the 
prior  valid  contract*  Gibbins  v. 
The  Board  of  Management  of  the 
North  Eastern  Metropolitan  Asy 
lum  District.  Page  1 

2.  Where  the  vendor  of  land  io  lots 
for  the  purpose  of  buildings,  ac- 
companies his  description,  parti- 
culars, and  conditions  of  sale,  with 
a  map  delineating  the  intended  di- 
visions of  the  property  by  new 
roads,  he  must  be  understood  to 
hold  out  expectations  that  the  lots 
will  be  so  divided,  and  it  would 
not  be  competent  to  bim  to  divide 
the  land  in  a  different  manner,  so 
as  to  attract  an  occupancy  and 
population  entirely  different  from 
that  which  would  have  been  pro- 
duced by  acting  on  the  plan  pro- 
posed and  held  out  at  the  sale. 
Peacock  V.  Penson*  S55 

S.  A  person  not  a  party  to  the 
contract  ought  not  to  be  made 
party  to  a  suit  for  specific  per- 
formance. Ibid. 
4.  One  stipulation  in  a  contract  for 
purchase  was  that  the  vendor 
should  make  a  certain  road,  which 
it  turned  out  he  could  not  make 
without  incurring  a  forfeiture. 
Held,  that  the  purchaser  was  en« 
titled  to  a  decree  for  specific  per- 
formance 
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formance  with  a  compensation  for 
the  road.    Peacock  v  Penson. 

Page  S55 
5*  An  order  to  pay  purchase*monej 
into  Court  without  perjudice  to 
the  title  refused,  though  con- 
sented to  by  all  parties,  there 
being  po  specialty  in  the  case. 
Ouseley  v»  Anstruiher.  399 

Set  Breach  of  Trust,  1. 

Dismissal  for  want  of  Pro- 

cnTiov,  1. 
Fraud. 
Partnership. 
P0WBR9  S. 
Specific  Performance. 


VESTED  INTEREST. 

A  bequest  of  residue  to  trustees  on 
the  trusts  after  mentioned,  foU 
lowed,  first,  by  a  trust  to  provide 
for  annuities,  then  by  a  trust  to 
pay  interest  to  legatees  for  life, 
and  then  by  a  trust  to  <<  pay  and 
transfer  "  the  capital  to  the  chil- 
dren of  the  tenants  for  life,  gives 
to  those  children  an  interest  which 
vests  immediately  on  the  testator's 
death.  Salmon  v.  Oreen,  453 


ferred  a  sum  of  2197/.  stock  into 
the  names  of  these  trustees,  and 
proceeded  to  declare  trusts  some- 
what different,  and  gave  a  life 
interest  to  his  wife.  Held,  first, 
that  the  stock  intended  to  be 
settled  by  the  two  deeds  was  the 
same ;  secondly,  that  the  trusts  of 
the  first  dee*d  could  not  be  altered 
by  the  second ;  and,  thirdly,  that 
the  second  deed,  failing  to  oper- 
ate, gave  no  right  against  the 
assets  of  the  settlpr*  Newton  v. 
Asket9.  Page  145 


VOLUNTARY  SETTLEMENT. 

In  1832,  Sir  R.  R.  transferred  2197/. 
stock  into  the  names  of  trustees, 
and  executed  a  voluntary  deed, 
declaring  the  trusts  in  favour  of 
his  daughter  and  her  children.  In 
1840  he  executed  a  second  deed, 
whichy  without  noticing  the  first 
deedi  recited  that  he  ha4  tr^s- 


WAIVER. 

1.  An  irregular  order  for  taxation 
may  be  waived,  but  it  most  be 
done  in  some  clear  and  unequi- 
vocal manner.    In  re  MackrUL  42 

2. 'On  the  21st  of  July  the  Master 
proceeded  ex  parte  in  a  taxation 
in  the  absence  of  the  client,  who 
had  not  been  served  with  a  war- 
rant to  proceed  on  that  day.  A 
warrant  was  afterwards  regularly 
served  for  the  31st  of  «7u/y,  sub* 
scribed  *Uo  complete  the  taxa- 
tion." The  client  did  not  attend ; 
but,  the  Master  being  informed 
of  the  former  irregularity,  re- 
taxed  so  much  of  the  bills  as  had 
been  taxed  on  the  21st.  Held)  that 
the  client  not  having  attended  the 
warrant  of  the  31st,  could  mk 
set  up  the  irregularity  of  the  21st. 
In  re  Mourilyan.  48 

See  Supplemental  Bill,  1, 
TaxatiqKi  % 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


671 


WARD  OF  COURT. 

In  a  settlement  made  on  the  mar- 
riage of  a  female  ward  of  Court, 
provision  must  be  made,  out  of 
her  fortune,  for  the  children  of 
a  future  marriage.  Rudge  v. 
Winnall  Page  98 

WARRANT  ON  PREPARING 
REPORT. 

See  Master's  Office. 

WILL. 

1.  It  is  a  common  rule  of  construc- 
tion, that  if  the  words  of  a  g\h 
are  of  themselves  plain,  distinct, 
and  capable  of  having  a  legal 
effect,  effect  must  be  given  .to 
them,  notwithstanding  aqy  impro- 
bability which  may  arise  from 
looking  at  the  other  parts  of  the 
will.  On  the  other  hand,  if  the 
words  are  ambiguous  in  expression 
or  effect,  they  are  not  to  be  re- 
jected for  uncertainty,  but  you 
must  collect,  if  you  can,  from  the 
other  parts  of  the  will^  an  indica- 
tion of  what  the  testator  meant 
by  those  words,  which,  by  them- 
selves, appear  to  be  ambiguous. 
WUsoji  V.  Eden.  289 

2.  A  party  had  a  power  to  appoint 
by  will  executed  without  any  parti- 
cular formality.     Upon  a  petition 


to  obtain  the  fund  out  of  Court, 
Heldy  that  it  was  not  necessary 
to  produce  the  original  will,  but 
that  the  evidence  of  the  probate 
was  sufficient.     Ward  v.  Ward. 
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See  Case  to  Law. 
Conversion. 
Costs,  1L 
Devise. 
Forfeiture,  2. 
Husband  and  Wife. 
Lapsed  Legacy. 
Legacy. 

Mortmain. 
Per  Capita. 

Railway  Shares. 
Tenancy  by  Entireties. 
Tested  Interest. 

WINDING-UP. 
See  Suing  on  Behalf,  &c. 

WITNESS. 

1.  An  order  may  regularly  be  ob«* 
tained  as  of  course  after  publica- 
tion for  the  examination  of  wit* 
nesses  as  to  credit*  Penny  v, 
Watts.  298 

2.  It  is  not  necessary  that  in  such  an 
order  the  examination  should  be 
limited  to  matters  not  in  issue  in 
the  cause:  for  if  they  extend 
further,  the  depositions  would  be 
suppressed.  Ibid. 


END  OP  THE  ELEVENTn  VOLUME. 
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